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1. On November 26, 1997, in a recent Appropriations Act,t Congress directel the

Departments of Commerce, Justice, and Stare, the Judiciary, and Related Agencies Appropriations Act,
1998, Pub. L. No. 105-119, 111 Stat. 2440, 2521-2522, § 623 (the “Appropriations Act”). Specifically, the
Appropriations Act requires the Commission to submit a report to Congress, no later than April 10, 1998,
providing:

a detailed description of the extent to which the Commission’s interpretations [identified below]
are consistent with the plain language of the Communications Act of 1934 (47 U.S.C. 151 et
seq.), as amended by the Telecommunications Act of 1996, and shall include a review of —

(I) the definitions of “information service”, “local exchange carrier”, “telecommunications”,
“telecommunications service”, “telecommunications carrier”, and “telephone exchange service”
that were a~lded to section 3 of the Communications Act of 1934 (47 U.S.C. 153) by the
Telecommunications Act of 1996 and the impact of the Commission’s interpretation of those
definitions on the current arid future provision of universal service to consumers in all areas of
the Nation, including high cost and rural areas;

(2) the application of those definitions to mixed or hybrid services and the impact of such
application on universal service definitions and support, and the consistency of the
Commi~sion’s application of those definitions, including with respect to Internet access under
section 254(h) of the Communications Act of 1934 (47 U.S.C. 254(h));

(3) who is required to contribute to universal service under section 254(d) of the
Communications Act of 1934 (47 U.S.C. 254(d)) and related existing Federal universal service
support mechanisms, and of any exemption of providers or exclusion of any service that
includes telecommunications from such requirement or support mechanisms;

(4) who is eligible under sections 254(e), 254(hXl), and 254(hX2) of the Communications Act
of 1934 (47 U.S.C. 254(e), 254{hxl), and 254(hX2)) to receive specific Federal universal
service support for the provision of universal service, and the consistency with which the
Commission has interpreted each of those provisions of section 254; and
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Commission to report to Congress on the Commission’s implementation of certain provisions
of the Telecommunications Act of 19962 regarding the universal service system. In response
to this mandate, we have undertaken a thorough review of the Commission’s interpretations of
the relevant provisions of the 1996 Act with respect to each of the subjects identified in the
Appropriations Act.

2. We are mindful of the fact that telecommunications is an industry characterized
by extremely rapid changes, as technological advances lead to the introduction of
revolutionary services. A few years ago, few consumers in this country were aware of the
Internet and the notion that a packet-switched network could be used to complete a long
distance call placed from a residential telephone probably would have been regarded as far..
fetched. Today, millions of consumers, both in the United States and around the world, daily
obtain access to the Internet for a wide variety of services. We can only speculate about the
technologies and services that will be offered in the future. We must take care to preserve the
vibrant growth of these new technologies and services. But we also must remain constant in
our commiiment to ensuring universal service.

3. In this Report, we find, under the framework of the 1996 Act, that universal
service and the growth of new Internet-based information services are mutually reinforcing.
The development and continued growth of information services depends upon the preservation
and advancement of universal service. By connecting our nation’s telecommunications
networks to all citizens, we expand the potential customer basis for information services. At
the same time, the growth of lntei-net-based information services greatly stimulates our
country’s use of telecommunications, and thereby the revenue base from which we now fund
universal service. As we confirm below in our Report, the parties supplying the underlying
interstate transmission services used by those information services contribute to universal
service based on their telecommunications service revenues. Because Internet service
providers are major users of telecommunications, they make substantial indirect contributions
to universal service support in the charges they pay to their telecommunications suppliers.
We also consider below the regulatory status of various forms of “phone-to-phone” IP
telephony service mentioned generally in the record. The record currently before us suggests
that certain of these services lack the characteristics that would render them “information
services” within the meaning of the statute, and instead bear the characteristics of
“telecommunications services,” but we do not believe it is appropriate to make any definitive
pronouncements in the absence of a more complete record focused on individual service
offerings. To the extent we conclude that the services should be characterized as
“telecommunications services,” the providers of those services would fall within the 1996
Act’s mandatory requirement to contribute to universal service mechanisms. Thus, in general,

(5) the Commission’s decisions regarding the percentage of universal service support provided
by Federal mechanjuns and the revenue base from which such support is deiived.

1a

TelecommunicaziotisAct of 1996, Pub. L No. 104-104, 110 Stat. 56(1996 Act), codified at 47 U.S.C.
§~ 151 et seq. (Hereinafter, a]! citations to the 1996 Act will be to the 1996 Act as it is codified in the United
States Code.) The 1996 Act amended the Communications Act of 1934 (the Act).
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continued growth in the information services industry will buttress, not hinder, universal
service.

4. We recognize that we are in the midst of a transition from an outmoded system
of universal service support that will be undermined by the emergence of local competition to
one that is compatible with competitive local markets. We underscore that during and after
this transition, it is our duty and intention to ensure that financial support for federal universal
service support mechanisms is maintained. In carrying out those reponsibilities. we must
think ahead, so that our policies are right not just for the present but for the future as well.
Our rules should not create anomalies and loopholes that can be exploited by those seeking to
avoid universal service obligations.

5. In this Report, we also commit to a reexamination of the issues regarding the
respective federal and state responsibilities for maintpining and advancing universal service
goals, including a full consideration of the specific alternatives to the Commission’s decisions
last May that parties have placed in the record before us. This will include a reevaluation of
the decision regarding the federal share of high cost support (the “25-75” decision) prior to
January 1, 1999. Section 254(b)(3) of the Act establishes the principle that federal and state
universal service mechanisms be “specific, predictable and sufficient” We plan to redouble
our efforts to work with state commissions to ensure that this statutory principle is fully
realized. Therefore, in full recognition of the importance of the mission given to us by
Congress in the Appropriations Act, we respectfully submit this Report to Congress on
universal service.

I. INTRODUCTION

6. This Report to Congress focuses on the Commission’s implementation of the
1996 Act’s provisions regarding universal service. The universal service system is designed
to ensure that low-income consumers can have access to local phone service at reasonable
rates. Universal service also ensures that consumers in all pans of the country, even the most
remote and sparsely populated areas, are not forced to pay prohibitively high rates for their
phone service.

7. Before passage of the 1996 Act, universal service was promoted through a
patchwork quilt of implicit and explicit subsidies at both the state and federal levels?
Charges to long distance carriers and rates for certain intrastate services provided to carriers
and to end users were priced above cost, which enabled local telephone companies to keep
razes for basic local telephone service at affordable levels throughout the country. The effect
of these subsidies was to increase subscribership levels nationwide by ensuring that residents
in rural and high cost areas were not prevented from receiving phone service because of
prohibitively high telephone rates.

See 47 U.S.C. § 151. The Commission’s specific programs pursuant to the 1934 Act’S mandate include
the high cost loop ftxnd, the dial equipmens minutes (DEM) weighting program, long term support, Likline, and
Link-Up. In addition, the Commission’s interstate access charge system provided implicit subsidies for universal
service support.

11504
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8. Recognizing the vulnerability of these implicit subsidies to competition,
Congress, in the 1996 Act, directed the Commission and the states to restructure their
universal service support mechanisms to ensure the delivery of affordable telecommunications
services to all Americans in an increasingly competitive marketplace. Congress specified that
universal service support under the new federal system “should be explicit,” and that “every
telecommunications carrier that provides interstate telecommunications service shall contribute,
on an equitable and.non-discriminatory basis, to the specific, predictable, and sufficient
mechanisms estahiished by the Commission to preserve and advance universal service.”’ In
addition, Congress specified that a telecommunications carrier meeting the statutory
requirements in section 214(e) of the Act would be eligible to receive federal universal service
support and required states to designate more than one eligible telecommunications carrier for
service areas other than those served by a rural telephone company.5 To sustain universal
service in a competitive environment, Congress recognized that: (1) the appropriate amount
of the universal subsidy must be identifiable; (2) all carriers (rather than only interexchange
carriers) that provide telecommunications service should contribute to universal service, on an
equitable basis; and (3) any carrier (rather than only the incumbent LEC) should receive the
appropriate level of support for serving a customer in a high cost area.

9. In the 1996 Act, Congress codified the long-standing commitment to ensuring
universal service first expressed in section 1 of the Act,6 and directed that “[c]onsumers. . . in
rural, insular, and high cost areas should have access to telecommunications and information
services . . . that are reasonably comparable to those services provided in urban areas and that
are available at rates that are reasonably comparable to [those] in urban areas.”7 Congress

47 U.S.C. § 254(d)-(e).

47 U.S.C. § 214(e); see aLto 47 U.S.C. § 153(37), which provides that:

The term “rural telephone company’ means a local exchange carrier operating entity to the extent that
such entity —

(A) provides common carrier service to any local exchange carrier study area that does not
include either —

(i) any incorporated place of 10,000 inhabitants or more, or any part thereof, based on
the most recently available population statistics of the Bureau of the Census; or
(ii) any territory, incorporated or unincorporated, included in an urbanized area, as
defined by the Bureau of the Census as of August 10, 1993;

(B) provides telephone exchange service, including exchange access, to fewer than 50,000
access lines;
(C) provides telephone exchange service to any local exchange carrier study area with fewer
than 100,000 access lines; or
(0) has less than 15 percent of its access lines in communities of more than 50,000 on the date
of enacmient of the Telecommunications Act of 1996.

6 ~7 U.S.C. § 151.

47 U.S.C. § 254(bX3).
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also expanded the concept of universal service by requiring, for the first time, universal
service support for eligible schools, libraries and rural health care providers.t

10. Consistent with the timetable established in the 1996 Act, the Commission
issued the Universal Service Order in May 1997 implementing the new universal service
provisions and setting forth a plan that fulfills the universal service goals established by
CongressY In the Universal Service Order, the Commission announced its plan for
establishing a system of universal service support for rural, insular, arid high cost areas that
will replace the existing high cost programs and the implicit federal subsidies with explicit,
competitively-neutral federal universal service support mechanisms. The Commission made
some modifications to the existing high cost support mechanisms that took effect on January
I, 1998. Those changes were the first steps in moving to a support system that is sustainable
in a competitive environment, as Congress has directed. For example, the Commission
modified the funding methods for the existing federal universal service support programs,
beginning January 1, 1998, so that such support is not generated exclusively through charges
imposed on long distance carriers. Instead, as the statute requires, the new universal service
rules require equitable and non-discriminatory contributions from all telecommunications
carriers and require other providers of interstate telecommunications service to contribute
when the Commission finds that the public interest so requires. In addition, the Commission
modified the existing high cost support programs so that implicit subsidies previously
recovered through interstate access charges will be recovered through the new explicit federal
universal service funding mechanism. The Commission also adopted rules to implement the
new programs created by Congress in the 1996 Act to encourage and promote universal
service for eligible schools, libraries and health care providers.

47 U.S.C. § 254(h). -

Federal-State Joint Board on Universal Service, CC Docket No. 96-45. Report and Order, 12 FCC Rcd
8776 (1997) (Universal Service Order), as corrected by Federal-State Joint Board on Universal Service, Errata,
CC Docket No. 96-45, FCC 97-157 (rd. June 4, 1997), appeal pending in Texas Office ofPublic Utilüy Cowtrel
v. FCC and USA, No. 97-60421 (5th Cir. 1997); Federal-State Joint Board on Universal Service, Order on
Reconsideration, CC Docket No. 96-45, 12 FCC Rcd 10095 (rel. July 10, 1997); Changes to the Board of
Directors of the National Exchange Carrier Association Inc., Federal-State Joint Board on Universal Service,
Report and Order and Second Order on Reconsideration, 12 FCC Rcd 18400 (1997), as corrected by Federal-
State Joint Board on Universal Service, E,raw, CC Docket No. 96-45, DA 97-2477 (rel. Dcc. 3, 1997); Changes
to the Board of Directors of the National Exchange Carrier Association Inc., Federal-State Joint Board on
Universal Service, Order on Reconsideration. Second Report and Order and Further Notice ofProposed
Rulemaking, CC Docket Nos. 97-21, 96-45, FCC 97-292, 12 FCC Rod 12437 (rel. Aug. 15, 1997); Federal-State
Joint Board on Universal Service, Third Report and Order, 12 FCC Rcd 22480 (1997), as corrected by Federal-
State Joint Board on Universal Service, Erratum, CC Docket Nos. 96-45 and 97-160 (tel. Oct. 15, 1997);
Changes to the Board of Directors of the National Exchange Carrier Association, Inc., Federal-State Joint Board
on Universal Service, Second Order on Reconsideration in CC Docket 97-21, 12 FCC Rod 22423 (1997);
Federal-State Joint Board on Universal Service, Third Order on Reconsideration, 12 FCC Rod 22801(1997);
Federal-State Joint Board on Universal Service, Access Charge Reform, Price Cap Performance Review for Local
Exchange Carriers, Transport Rate Stnscture and Pricing, End User Common Line Charge, Fourth Order on
Reconsideration. CC Docket Nos. 96-45, 96-262, 94-I, 91-213, 95-72, FCC 97420 (tel. Dcc. 30, 1997), as
corrected by Federal-State Joint Board on Universal Service, Errata, CC Docket Nos. 96-45, 96-262, 94-1, 91-
213, 95-72, DA 98-158 (rel. Jan 29, 1998) (“Fourth Order on Reconsideration”), appeal pending in Alenco
Communications. Inc., et al. v. FCC and USA, No. 98-1064 (D.C. Cit. 1998).
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11. The Commission’s revised universal service rules seek to ensure that the
Commission’s long-standing commitment to maintaining affordable rates throughout the
country, codified in the 1996 Act,’° is maintained in a competitive environment. Although the
Commission has many decisions still before it that will affect the ultimate amount of universal
service support that will be provided by federal mechanisms,’ there is no indication that the
revised universal service rules will result in a reduction in federal support from the current
level. The Commission also intends to continue to consult with the Universal Service Joint
Board and other state regulators and take additional steps, if necessary, to ensure that rates
remain affordable. At the same time, however, the Commission recognizes the 1996 Act’s
mandate that universal service reforms must accommodate and encourage competition. The
Commission also is aware that affordable rates can best be maintained through support
mechanisms that provide as much support as is necessary, but no more than is necessary.

12. We are mindful that the proper implementation of these provisions is critical to
the success and survival of the nation’s universal service system and, accordingly, have taken
our obligations very seriously. In preparing this Report, we have sought and reviewed
thousands of pages of public comments. We have considered more than 5,000 informal
public comments filed via electronic mail. We have held two en banc hearings during which
panels of experts — including representatives of the Internet community, telecommunications
companies, educators and state officials — discussed their views with us concerning the
interpretive issues surrounding the relevant provisions of the 1996 Act. Although many of the
rules at issue have been in place for nearly a year, we have considered each rule and
interpretation anew and without preconceptions, in light of both the plain language and overall
purposes of the 1996 Act.

II. EXECUTWE SUMMARY -

A. Definitional Issues -

13. Section 623(b)( 1) of the Appropriations Act directs the Commission to review
“the definitions of ‘information service,’ ‘local exchange carrier,’ ‘telecommunications,’
‘telecommunications service,’ ‘telecommunications carrier,’ and ‘telephone exchange service.’”
In response to Congress’s directive, we have revisited the Commission’s findings with regard
to the way the Commission interpreted these statutory terms when it implemented the
universal service provisions of the 1996 Act. In particular, we have careflully evaluated the
impact of those definitions on the treatment of Internet-based offerings under the universal
service system. We conclude, as the Commission did in the Universal Service Order, that the
categories of “telecommunications service” and “information service” in the 1996 Act are
mutually exclusive. Reading the statute closely, with attention to the legislative history, we
conclude that Congress intended these new terms to build upon frameworks established prior

‘° 47 U.S.C. ~ 254.

For example, the Commission must select a mechanism to detennine non-rural carriers’ forw~rd-looking
cost to provide the supported services and determine the relevant benchmark against which to compare cost to
determine support levels.
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to the passage of the 1996 Act. Specifically, we find that Congress intended the categories of
“telecommunications service” and ‘information service” to be mutally exclusive, like the
definitions of “basic service” and “enhanced service” developed in our Computer II
proceeding, and the definitions of “telecommunications” and “information service” developed
in the Modification of Final Judgment that divested the Bell Operating Companies from
AT&T)2 We recognize that the 1996 Act’s explicit endorsement of the goals of competition
and deregulation represents a significant break from the prior statutory framework. We find
generally, however, that Congress intended to maintain a regime in which information service
providers are not subject to regulation as common carriers merely because they provide their
services “via telecommunications.”13

B. Application of Definitions

14. The Appropriations Act also requires the Commission to review “the
application of those definitions [set forth in section 623(b)(l)] to mixed or hybrid services and
the impact of such application on universal service definitions and support, and the
consistency of the Commission’s application of those definitions, including with respect to
hitemet access under section 254(h).” Pursuant to that directive, we have reviewed various
mixed or hybrid services, including those services that are commOnly described as Internet
telephony services. The record currently before us suggests that certain forms of “phone-to
phone” IP telephony services lack the characteristics that would render them “information
services” within the meaning of the statute, and instead bear the characteristics of
“telecommunications services.” We do not, however, believe it is appropriate to make any
definitive pronouncements in the absence of a more complete record focused on individual
service offerings. To the extent that we conclude that IP certain forms of “phone-to-phone”
IP telephony services should be characterized as “telecommunications services,” the providers
of those services would fall within the 1996 Act’s mandatory requirement to contribute to
universal service mechanisms.

15. Moreover, we clarify that the provision of transmission capacity to Internet
access providers and Internet backbone providers is appropriately viewed as
“telecommunications service” or “telecommunications” rather than “information service,” and
that the provision of such transmission should also generate contribution to universal service
support mechanisms. Thus, we find, in general, that continued growth in the information
services industry will buttress, not hinder, universal service, in those cases where an Internet
service provider owns transmission facilities, and engages in data transport over those
facilities in order to provide an information service, we do not currently require it to
contribute to universal service mechanisms. We believe it is appropriate to reexamine that
result, as one could argue that in such a case that the Internet service provider is furnishing
raw transmission capacity to itself. We recognize, however, that there are significant
operational difficulties associated with determining the amount of such an Internet service

12 United States v. American Tel. & TeL Co., 552 F. Supp. 131, 229 (D.D.C. 1982), aff’d nib nom.
i~fa3y1ai3dv. United States, 460 U.S. 1001 (1983).

“ 47 U.S.C. § 153(20).

BEST COPYAVAJLABIE
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provider’s revenues to be assessed for universal service purposes and with enforcing such
requirements. We intend to consider these issues in an upcoming proceeding. Finally, we
find that Internet service providers generally do not provide telecommunications. Our
analysis, we believe, reflects a consistent approach that will safeguard the current and future
provision of universal service to all Americans, and will achieve the Congressionally-specified
goals of a “pro-competitive, deregulatory communications policy.”

C. Who Contributes to Universal Service Mechanisms

16. Section 623(b)(3) of the Appropriations Act requires the Commission to review
“who is required to contribute to universal service under section 254(d) of the
Communications Act.. . and related existing mechanisms, and of any exemption of providers
or exclusion of any service that includes telecommunications from such requirement or
support mechanisms.” Accordingly, we have reviewed our decision regarding which entities
must contribute to universal service support mechanisms, which entities should contribute, and
which entities should be exempt from contributing. We affirm that the plain language of
section 254(d), which mandates contributions from “every telecommunications carrier that
provides interstate telecommunications services,” requires the Commission to construe broadly
the class of carriers that must contribute.’4 In addition, we find that the Commission properly
exercised the permissive authority granted by section 254(d) to include other providers of
interstate telecommunications in the pool of universal service contributors. We have also re
examined the Commission’s implementation of the limited authority set forth in section
254(d) to exempt de minimis contributors and affirm that the Commission has not exceeded
the boundaries established by the statute. We conclude that the Commission appropriately
exercised the flexibility that section 254(d) grants it to exempt those entities whose
contributions would be de minbnis and to include in the pool of contributors those providers
of telecommunications whose contributions are required by the public interest.

D. Who Receives Universal Service Support

17. Section 623(b)(4) of the Appropriations Act requires the Commission to review
who is eligible under sections 254(e), 254(h)(l), and 254(h)(2) of the Communications Act “.

• . to receive specific federal universal service support for the provision of universal service,
and the consistency with which the Commission has interpreted each of those provisions of
section 254.” We have carefully evaluated the general standards of eligibility for support set
forth in section 254(e) of the 1996 Act, as well as the eligibility standards for providers of
services to schools and libraries under section 254(h)( 1 )(B) and for providers of services to
health care providers under section 254(h)( 1 )(A). Although we observe that certain of the
provisions of the 1996 Act appear to render the statute susceptible to more than one
interpretation with respect to eligibility for the receipt of universal service support, we
conclude that the Commission properly implemented eligibility rules that are consistent with
both the language and the spirit of the 1996 Act.

E. Revenue Base and Percentage of Federal Funding

“ See (In ver ISer.’ice Order, 12 FCC Rcd at 9177, para. 783.
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18. Finally, as required by section 623(b)(5) the Appropriations Act, we ree~camine
“the Commission’s decisions regarding the percentage of universal service support provided
by federal mechanisms and the revenue base from which such support is derived.” As
explained in detail below, we find that the Commission’s decisions with respect to the
appropriate revenue base for universal service contributions are legally consistent with the
1996 Act and fulfill the intended goal of establishing an orderly transition from federal
implicit subsidies to federal explicit subsidies. After analyzing the Commission’s conclusions
regarding the jurisdictional parameters placed on the Commission and on states, we agree that
the Commission has the authority to assess universal service contributions on both the
interstate and intrastate revenues of telecommunications providers.

19. With respect to the percentage of federal universal service funding, as discussed
below, we regard the Commission’s earlier decision as a place holder, an initial step in its
plan for implementing section 254. States and other affected entities have raised serious
concerns about the extent of federal support for high cost areas. In this Report, we èommit to
reconsidering those aspects of the Universal Service Order prior to fully implementing high
cost universal service mechanisms. We conclude that a strict, across-the-board rule that
provides 25 percent of unseparated high cost support to the larger LECs might provide some
states with less total interstate universal service support than is currently provided. The

- Commission will work to ensure that states do not receive less funding as we implement the
high cost mechanisms under the 1996 Act. We find that no state should receive less federal
high cost assistance than it currently receives. The Commission decided to provide an
evolving level of support and to revise funding mechanisms as necessary to maintain adequate
support to ensure reasonable rates. Some of the larger LECs that have higher than average
costs, however, currently recover more than 25 percent of their cost from the interstate
jurisdiction. Beginning on January 1, 1999, this additional allocation above 25 percent is
eliminated. At the same time, however, the basis for providing high cost support is
fundamentally altered. We are mindful that the Commission’s work in this regard is not yet
complete. We are committed to issuing a reconsideration order in response to the petitions
filed asking the Commission to reconsider the decision to fund 25 percent of the required
support amount. In the course of that reconsideration, we will take all appropriate steps,
including continued consultation with the states, to ensure that federal funding is adequate to
achieve statutory goals. We also recognize that Congress assigned to the Commission, after
consultation with the Joint Board, the ultimate responsibility for establishing policies that
ensure that: I) quality services are available at just, reasonable and affordable rates; 2) all
consumers have “access to telecommunications and information services” at rates that are
reasonably comparable to the rates charged for similar services in urban areas; and 3) there
are “specific, predictable, and sufficient” federal and state mechanisms to preserve and
advance universal service. We are committed to implementing section 254 consistent with
these objectives.

20. We note that the discussion of the issue of federal support for high cost in this
Report relates ~ix to non-rural local exchange carriers. With respect to rural LECs, the
Commission has determined that there shall be no change in the existing high cost support
mechanisms until January 1, 2001 at the earliest. We do not revist that determination in this
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Report. Thus, the method of determining federal support for rural local exchange carriers will
remain unchanged until at least January 1, 2001, meaning that the amount of universal service
support for rural local exchange carriers will be maintained initially at existing levels and then
should increase in accordance with specified factors, such as inflation, that have historically
guided changes in such support. Any possible change in the support mechanism for rural
local exchange carriers would require a separate rulemaking proceeding.

Ill STATUTORY DEFINITIONS

A. Overview

21. All of the specific mandates of the 1996 Act depend on application of the
statutory categories established in the definitions section. The 1996 Act added or modified
several of the definitions found in the Communications Act of 1934, including those that
apply to “telecommunications,” “telecommunications service,” “telecommunications carrier,” -

“information service,” “telephone exchange service,” and “local exchange carrier.” In section
623(b)( 1) of the Appropriations Act, Congress directed us to review the Commission’s
interpretation of these definitions, and to explain how those interpretations are consistent with
the plain language of the 1996 Act.’5 Reading the statute closely, with attention to the
legislative history, we conclude that Congress intended these new terms to build upon
frameworks established prior to the passage of the 1996 Act. Specifically, we fmd that
Congress intended the categories of “telecommunications service” and “infonnation service” to
parallel the definitions of “basic service” and “enhanced service” developed in our Compzirer
11 proceeding, and the definitions of “telecommunications” and “information service”
developed in the Modification of Final Judgment breaking up the Bell system. We recognize
that the 1996 Act’s explicit endorsement of the goals of competition and deregulation
represents a significant break from the prior statutory framework. We find generally,
however, that Congress intended to maintain a regime in which information service providers
are not subject to regulation as common carriers merely because they provide their services
“via telecommunications.”’6

B. Background

22. The Communications Act of 1934. The Communications Act of 1934, as
amended, gives the Commission extensive authority over all “common carriers,” defined as all
persons “engaged as a common carrier for hire, in interstate and foreign conimunication.”’7

‘~ Appropriations Act, § 623(bXl).

6 47 ~•5•~~ ~ 153(20).

“ Id § 153(10). Section 2(a) of the Act makes plain that the Commission has authority only over

communication, and persons engaged in communication, “by wire or radio.” Id § 152(a).
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Title II of the Act, derived from the federal Interstate Commerce Act,’8 includes (among other
things) requirements that common carriers provide service at just and reasonable prices, and
subject to just and reasonable practices, classifications, and regulations;’9 that they make no
unjust or unreasonable discrimination;20 that they file tariffs, subject to Commission scrutiny;2’
and that they obtain Commission approval before acquiring or constructing new lines.~

23. Comnuter IL More than three decades ago, the Commission recognized that
“the growing convergence and interdependence of communication and data processing
technologies” threatened to strain its existing interpretations of Title II.~ It began an inquiry
into the regulatory and policy problems posed by that confluence. In 1980, it issued the
Computer II decision,24 embodying its thinking on how it could best advance its regulatory
goals of “minimiz[ing] the potential for improper cross-subsidization, safeguard[ingj against
anticompetitive behavior, and [protecting) the quality and efficiency of telephone service”
while “foster[ing] a regulatory environment conducive to . . . the provision of new and
innovative communications-related offerings” and “enabl[ing] the communications user to
[take] advantage of the ever increasing market applications of computer.. . technology.”25

24. In Computer II, the Commission classified all services offered over a
telecommunications network as either basic or enhanced. A basic service consisted of the
offering, on a common carrier basis, of pure “transmission capacity for the movement of
information.’26 The Commission noted that it was increasingly inappropriate to speak of
carriers offering discrete “services” such as voice telephone service. Rather, carriers offered
communications paths that subscribers could use as they chose, by means of equipment
located on subscribers’ premises, for the analog or digital transmission of voice, data, video or

‘~ Interstate Commerce Act of 1887, 24 Stat. 379 (1887).

47 U.S.C. § 201(b).

~° Ii ~ 202(a).

~ Id. §~ 203-05.

Z2 !i~2I4.

~ Regulatory & Policy Problems Presented by the interdependence of Computer and Communications
Services & Facilities (Computer 1), 7 FCC 2d 11, 13 (1966) (Notice of Proposed Rulemaking); 28 FCC 291
(1970) (Tentative Decision); 28 FCC 2d 267 (1971) (Final Decision), affd in part sub nom. GTE Service Corp.
v. FCC, 474 F.2d 724 (2d Cir. 1973), decision on remand, 40 FCC 2d 293 (1973).

24 Amendment ofSection 64.702 of the Commission’s Rules and Regulations (Computer II), Tentative

Decision and Further Notice of Inquiry and Rulemaking, 72 FCC 2d 358 (1979) (Tentative Decision). 77 FCC 2d
384 (1980) (Final Decision), recon., 84 FCC 2d 50 (1980) (Reconsideration Qrder),further recon., 88 FCC 2d
512 (1981) (Further Reconsideration Order), affirmed sub nom. Computer and Communications Indus:.’y Ass ‘a it.

FCC, 693 F.2d 198 (D.C. Cir. 1982), cert. deniecL 461 U.S. 938 (1983).

25 See Computer II Tentative Decision, 72 FCC 2d at 389-90.

~ Computer II Final Decision, 77 FCC 2d at 419, para. 93.
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‘7 . . .other information.- The Commission therefore defined basic ansnss~ service to include
the offering of “pure transmission capability over a communications path that is virtually
transparent in terms of its interaction with customer supplied information.”2t

25. An enhanced service, by contrast, was defined as “any offering over the
telecommunications network which is more than a basic transmission service.”29 Specifically,
the Commission defined enhanced services to include

services, offered over common carrier transmission facilities used in interstate
communications, which employ computer processing applications that act on
the format, content, code, protocol or similar aspects of the subscriber’s
transmitted information; provide the subscriber additional, different, or
restructured informaflon or involve subscriber interaction with stored
infonnatjon)4

26. Enhanced service providers, the Commission found, were not “common
carriers” within the meaning of the Communications Act of 1934, and hence were not subject
to regulation under Title II of that Act. Enhanced services involve “communications and data
processing technologies. . . intertwined so thoroughly as to produce a form different from
any explicitly recognized in the Communications Act of 1934.~~3i Seeking to regulate
enhanced services, the Commission concluded, would only restrict innovation in a fast-moving
and competitive market)2

27. The Commission stressed that the category of enhanced services covered a wide
range of different services, each with communications and data processing components. Some
might seem to be predominantly communications services; others might seem to be
predominantly data processing services. The Commission declined, however, to carve out any
subset of enhanced services as regulated communications services. It found that no regulatory
scheme could “rationally distinguish and classify enhanced services as either communications
or data processing,”33 and any dividing line the Commission drew would at best “result in an
unpredictable or inconsistent scheme of regulation” as technology moved forward)4 Such an
attempt would lead to thstortions, as enhanced service providers either artificially structured

~ Id at 419, para. 94.

~ Id at 419-20, paras. 93, 96.

~ Idat42O,para.97.

~° 47 C.F.R. ~ 64.702(a).

Computer II Finci Decision, 77 FCC 2d at 430, para. 120.

32 Seeld at 434, pars.. 129.

Id at 428, para. 113.

~ Iiat42S,paras.107-03.
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their offerings so as to avoid regulation, or found themselves subjected to unwarranted
regulation.” The Commission therefore determined that enhanced services, which are ofered
“over common carrier transmission facilities,” were themselves not to be regulated under Title
II of the Act, no matter how extensive their communications components.36 The Commission
reaffirmed its definition of enhanced services in the Computer III proceeding.37

28. The Modification of Final Judgment. On August 11, 1982, the District Court
for the District of Columbia entered a consent decree, commonly known as the Modification
of Final Judgment or MFJ, settling the United States Government’s long-running antitrust
lawsuit against AT&T. Under the MFJ, AT&T was required to divest itself of the Bell
Operating Companies. The MFJ distinguished between “telecommunications” and
“information” services: the Bell Operating Companies were to provide local exchange
telecommunications service, but were forbidden to provide interexchange telecommunications
service or information services.~

29. The Telecommunications Act of 1996. On February 8, 1996, the 1996 Act
became law.39 Whereas historically the communications field had been dominated by a few,
heavily regulated providers, Congress sought to establish “a pro-competitive, deregulatory
national policy framework,” making “advanced telecommunications and information
technologies and services” available to all Americans, “by opening all telecommunications
markets to competition.”~°

30. Although the 1996 Act left intact most of the existing provisions of Title U, it
added new provisions referring to “telecommunications” and “information service.” The 1996
Act defined “telecommunications” to mean “the transmission, between or among points

“ Seeid at423-28,paras. 102-13. -

See id at 428, paras. 114.

“ See Amenthnenf of Section 64.702 of the Commis.sion ~s Rules and Regzdauons (Computer III), Report
and Order, Phase 11,2 FCC Rcd 3072, 308142 (1987) (Phase II Order), recon., 3 FCC Rod 1150 (198S)
(Phase II Recon. Order),fzuther recon., 4 FCC Rod 5927 (1989) (Phase II Further Recon. Order), Phase II
Order vacated, CalCfornia v. FCC, 905 F.2d 1217 (9th Cir. 1990) (Coiifornia 1); Computer II! Remand
Proceedings, 5 FCC Rod 7719 (1990) (ONA Remand Order), recon., 7 FCC Rcd 909 (1992), peLs. for review
denied, California v. FCC, 4 F.3d 1505 (9th dr. 1993) (California U); Computer Ill Remand Proceedings: Bell
Operating Company S feguardr and Tier I Local Exchange Company Safeguards, 6 FCC Rcd 7571 (1991) (BOC
Safeguards Order), recon. dismissed in port, Order, CC Docket Nos. 90-623 and 92-256, 11 FCC Rod 12513
(1996); BOC Saftgitards Order vacated in part and remanded, Cal(lamb v. FCC, 39 F.3d 919 (9th Cir. 1994)
(Cal~fornia Ill), cert. denied, 115 S.Ct. 1427 (1995), on remand, 10 FCC Rcd 8360 (1995) (Computer 111
Further Remand Notice), Further Notice of Proposed Rulemaking, CC docket No 95-20, FCC 98-8 (rd. Jan. 30,
1998) (Computer III Further Remand Proceedings).

~ See United States v. American Tel. & TeL Co., 552 F. SLipp. 131, 226-32 (D.D.C. 1982), affd sub twin.
Maryland v. United States, 460 U.S. 1001 (1983).

~‘ Pub. L. No. 104-104, 110 Stat. 46, codified at 47 U.S.C. §~ 151 ci seq.

~° Joint Statement of Managers, S. Conf. Rep. No. 104-230, 104th Cong. 2d Scss. 1(1996).
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specified by the user, of information of the users choosing, without change in the •orm or
content of the information as sent or received4’ It defined “telecommunications t, rvice” to
mean “the offering of telecommunications for a fee directly to the public, or to suct~ classes of
users as to be effectively available to the public, regardless of the facilities used.”42 it defined
“telecommunications carrier” to include “any provider of telecommunications services, except
that such term does not include aggregators of telecommunications Services.”43 It defined
“information service” to mean

the offering of a capability for generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or making available information via
telecommunications, and [such term] includes electronic publishing, but does
not include any use of any such capability for the management, control or
operation of a telecommunications system or the management of a
telecommunications service.~

31. The 1996 Act redefined “telephone exchange service” to include not only
“service within a telephone exchange, or within a connected system of telephone exchanges
within the same exchange area operated to fl1rnish to subscribers interconnecting service of
the character ordinarily furnished by a single exchange,” but also “comparable service
provided through a system of switches, transmission equipment, or other facilities (or
combination thereof) by which a subscriber can originate and terminate a telecomm.inications
service.”45 It defined “local exzhange carrier” to include “any person that is engag~i in the
provision of telephone exchange service or exchange access.” The definition exclu~es persons
“engaged in the provision of a commercial mobile service . . . except to the extent the
Commission finds that such service should be included in the definition of such temi.”~

32. The 1996 Act imposes a wide variety of obligations on telecommunications
carriers, including, among other things, obligations relating to interconnection47 and privacy of
subscriber information.48 One such obligation relates to universal service: section 254(d)

47 U.S.C. § 153(43).

42 ~ § 153(46).

“~ kL § 153(44). An aggregator is an entity that, in the ordinary course of its operations, makes

telephones available to the public or to transient users of its premises, for interstate telephone calls using operator
services. Id § 226(aX2). Restaurant owners who make pay telephones available to their customers, for
example, are aggregators.

Id § 153(20).

48 ~7 U.S.C. § 153(47).

Id § 153(26).

See Id §~25l-S2.

“ Seeid~222.
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dictates that every telecommunications carrier that provides interstate telecommunications
services must contribute to the mechanisms established by the Commission to preserve and
advance universal service.49 The 1996 Act does not impose obligations on
telecommunications providers who do not provide interstate “telecommunications services”
(and therefore are not “telecommunications carriers”), except that the Commission may require
any provider of interstate telecommunications to contribute to universal service mechanisms if
the public interest requires.5° The Act imposes no regulatory obligations on information
service providers as such.

C. Discussion

1. “Telecommunications,” “Telecommunications Service,”
“Telecommunications Carrier” and “Information Service”
Definitions

33. The proper interpretation of the terms “telecommunications” and
“telecommunications service” in the 1996 Act raises difficult issues that are the subject of
heated debate. The Commission previously concluded that the 1996 Act’s definitions of
telecommunications service and information service essentially correspond to the pre-existing
categories of basic and enhanced services, in that they were intended to refer to separate
categories of services. After finding in the Non-Accounting Safeguards Order that “the

• differently-worded definitions of ‘information services’ and ‘enhanced services’ ... should be
interpreted to extend to the same functions,”~1 the Commission ruled in the Universal Service
Order that entities providing enhanced or information services are not thereby providing
“telecommunications service.”~2 It found that the 1996 Act’s definition of
telecommunications, which “only includes transmissions that do not alter the form or content
of the information sent,” excludes Internet access services, which “after the format of
information through computer processing applications such as protocol conversion and

See Id § 254(d).

~ Ii; see also Universal SerWee Order, 12 FCC Rcd at 9182-9184, paras. 793-96.

“ lmplemenWJiOrl of the Non-.Accowzring Safeguards of Sections 271 and 272 of the Communicai’ionr Act
of 1934, ~ wnenderL CC Docket No. 96-149, First Report and Order and Further Notice of Proposed
Rulemaking, II FCC Rcd 21905. 21955-56, pars. 102 (1996) (Non-Accounting Safeguards Order), Order on
Reconsideration, 12 FCC Red 2297 (1997), further recon. pending, Second Report and Order, 12 FCC Rcd
15756 (1997), offW sub norn. Bell Atlantic Telephone Companie.s v. FCC. 131 F.3d 1044 (D.C. Cir. 1997). The
Commission in the Won-Accounting Safeguards Order treated the category of information services as distinct
from telecommunications. It reaflirsied its conclusion that protocol processing services were information
services, rejecting the possibility of treating such services as telecommunications and thus potentially making
them subject to Title II regulation. Id at 21956-57, paras. 104-05.

~ Universal Service Order, 12 FCC Rcd at 9179-80, paras. 788-89.
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interaction with stored data.~ In the Pole Attachments Telecommunications Rare Order, we
relied on the Commission’s finding that Internet access service does not constitute a
telecommunications service,~ and in Use of Customer Proprietary Network Information we
summarized Commission precedent as indicating that telecommunications services and
information services are ‘separate, non-overlapping categories, so that information services do
not constitute ‘telecommunications’ within the meaning of the 1996 Act.”55

34. Senators Stevens and Burns, along with commenters including some incumbent
local exchange carriers, urge in their comments that this approach is incorrect. The 1996
Act’s definition of “telecommunications,’ they state, creates a new category unrelated to
anything in the Commission’s earlier regulatory approach.56 Senators Stevens and Burns state
that Congress, in defining “telecommunications’ and “information service” in the 1996 Act,
intended to replace the Commission’s existing regulatory structure. As mentioned above,
under the regulatory structure in place in 1996, a service could fail into either the “basic” or
the “enhanced” category, but not both.57 An entity offering a service with both
communications and computer-processing components was deemed to be providing an

“ Id. at 9180, pare. 789. The Commission also noted that section 254(hX2XA) calls on it to enhance
“access to advanced telecommunications and information services,” and concluded that the phrase would be
redundant if “information services were a subset of advanced teiecommujijcatjons.” Id.

~ Amendment of the Commissions Rules and Regulations Governing Pole Attachments, Report and Order,
Further Notice of Proposed Rulemaking, CC Docket No. 97-15 1 (rd. Feb. 6, 1998), at para. 33 (Pole
Attachments Telecommunications Rare Order). -

~ Telecommunications Carriers’ Use of Customer Proprietary Network Information and Other Customer

Information, Second Report and Order and Further Notice of Proposed Rulemaking CC Docket No. 96—Its, FCC
98-27 (ret. Feb. 26, 1998), at para. 46. In both the Pole Attachments Order and Use of Customer Proprietary
Network Information we noted the pendency of this Report, and we made clear that we did not intend to
foreclose the Report’s reexamination of the underlying issues:

We are currently seeking comment on whether

the 1996 Act’s definition of “telecommunications service” should be interpreted to extend to the
same fl.inctions [covered by the Commission’s “basic services” category, and) whether there is
any basis to conclude that, by using the term “telecommunications services,” Congress intended
a significant departure from the Commission’s usage of “basic services.”

Computer III Further Remand Proceedings, at para. 4!. We have not yet received reply comments in that
proceeding.

~ See. e.g.. Senators Stevens and Burns comments at 1-6, TDS comments at 2. See also, e.g.. Low Tech
Designs comments at 1-3, RTC comments at 10-17, Reply Comments of Bell Atlantic at 7-9. But see GTE
Comments at 17.

“ See Computer II Final Decision, 77 FCC 2d at 419-22, pares. 93-97; sztpra Section 11.8.
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enhanced service, not a basic one.5t Senators Stevens and Burns state that Congress rejected
that approach, intending instead that a service could fall simultaneously into both of the new
categories created by the 1996 Act.5’ Under this approach, an information service provider is
deemed a telecommunications carrier to the extent it engages in “transmission” of the
information it provides.60 in particular, Senators Stevens and Burns indicate, an information
service provider transmitting information to its users over common carrier facilities such as
the public switched telephone network is a “telecommunications carrier.”6T

35. In support of their position, Senators Stevens and Burns note that the terms
“basic” and “enhanced” do not appear in the 1996 Act; rather, Congress deflned.new
categories.~’ Their interpretation of the statute, they explain, flows naturally from the statute’s
definition of “telecommunications” as “the transmission, between or among points specified by
the user, of information of the user’s choosing, without change in the form or content of the
information, as seat and received,” its definition of “telecommunications service” as “the
offeringof telecommunications for a fee directly to the public.. . regardless of the facilities
used,” and its definition of telecommunications carrier as including “any provider of
telecommunications services.”6’ These definitions taken together, they state, “make it plain
that Congress intended [the term ‘telecommunications carrier’] to include anyone engaged in
the transmission of ‘information of the user’s choosing.’”~ Senators Stevens and Burns note
that other language in the definition of “telecommunications carrier” makes clear that a given
entity may simultaneously offer telecommunications and other services.65 They also point out
that Congress failed to adopt language, included in the House version of the 1996 Act,

5* See Computer II Flizal Decision, 77 FCC Rcd at 420-21, 423-28, paras. 97, 102-13; see also WI at 432,

pam. 125 (notwithstanding that enhanced services providers are not “common carriers” subject to Title II, they
are subject to the Commission’s jurisdiction because they provide “the electronic transmission of writing, signs,
signals, pictures, etc., over the interstate telecommunications network”); Id. at 435, pars. 132 (enhanced services
have “a communications component”); supra Section lI.B.

“ Senators Stevens and Bums comments at 3-6.

60 idat4.

“ fri at 5 & ~. 19; see also, e.g., RTC comments at 12-13, TOS comments at 5.

‘~ Senators Stevens and Burns comments at 1-2; see also, e.g., TDS comments at 2.

“~ 47 U.S.C. § 153(43). (44), (46).

‘4 Senators Stevens and Bunts comments at 4.

65 Senators Stevens and Bums comments at 3-5; see 47 U.S.C. § 153(44): “A telecommunicatiotss carrier

shall be treated as a common carrier under this Act only to the extent that it is engaged in providing
telecommunications services..
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providing that the term “‘telecommunications service’ ... does not include an information
service.”~ Somewhat similar language in the text of the Senate bill was deleted as well.67

36. Finally, Senators Stevens and Burns assert that the Commission’s current
understanding of the statutory terms could “seriously undermine the universal service,
competitive neutrality, and local competition goals that were at the heart” of the 1996 Act.68
The regulatory proyisions of the 1996 Act are addressed to “telecommunications carriers” and
“telecommunications services.”69 They explain that, to the extent that the categories of
telecommunications and information services are interpreted to be mutually exclusive, the
scope of the “telecommunications carrier” and “telecommunications service” categories is
accordingly narrowed, and the reach of the 1996 Act is correspondingly limited.

37. Other Senators and other interested parties, however, have filed comments in
this proceeding expressing a contrary view. Senator McCain urges that “[njothing in the 1996
Act or the legislative history supports the view that Congress intended to subject information
services providers to the current regulatory scheme applicable to common carriers which is, if
anything, too intrusive and burdensome.”7° Rather, he explains, “[i]t certainly was not
Congress’s intent in enacting the supposedly pro-competitive, deregulatory 1996 Act to extend
the burdens of current Title El regulation to Internet services, which historically have been
excluded from regulation.”7~ Senator McCain states, in defining “telecommunications,”
“telecommunications service” and “information service,” Congress “distinguished between
information services and telecommunication services to reflect the distinction set forth on the
Modification of Final Judgment and the Commission’s Second Computer Inquiry proceeding
between those services that offer pure transmission capacity and others that somehow enhance
the transmission capacity.”~ An information service, he continues, “is the offering of
particular capabilities via telecommunications, but is itself not telecommunications or a
telecommunications service.’~ For the Commission to rule that some or all information

See Senators Stevens and Burns comments at S (‘Language that specifically stated that a
telecommunications service did not include an information service was struck before the final definitions were
adopted.’); see also February 19, 1998 en banc oanscript at 24 (testimony of Mr. Cornszock).

67 We discuss the Senate language below.

Senators Stevens and Burns comments at I.

~ See supra Section ILB.

70 Senator McCain letter as I.

“ Id at 2 (emphasis in original).

~ ldat3.

“ id
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service providers should simultaneously be deemed telecommunications carriers would ignore
a ‘clear distinction” drawn by Congress, and would have “disastrous” results.74

38. Senators Ashcroft, Ford, John F. Kerry, Abraham and Wyden emphasize that
“[n]othing in the 1996 Act or its legislative history suggests that Congress intended to alter
the current classification of Internet and other information services or to expand traditional
telephone regulationto new and advanced services.’~5 Like Senator McCain, they state:
“Rather than expand regulation to new service providers, a• critical goal of the 1996 Act was
to diminish regulatory burdens as competition grew.”~

39. In addressing the difficult interpretation issues posed by the conflicting
positions, we start by observing that the 1996 Act effected landmark changes in a variety of
areas of communications policy. We recognize that the interpretation presented by Senator
Stevens would serve the goal of eliminating distinctions that result in different regulatory
treatment for firms that arguably provide similar fimetionalities based on whether firms
provide “telecommunications” or “information services.”. We find, however, that in defining
“telecommunications” and “information services,” Congress built upon the MFJ and the
Commission’s prior deregulatory actions in Computer II. After careful consideration of the
statutory language and its legislative history, we affirm our prior findings that the categories
of “telecommunications service” and “information service” in the 1996 Act are mutually
exclusive7~ Under this interpretation, an entity offering a simple, transparent transmission
path, without the capability of providing enhanced functionality, offers “telecommunications.”
By contrast, when an entity offers transmission incorporating the “capability for generating,
acquiring, storing, transforming, processing, retrieving, utilizing, or making available
information,” it does not offer telecommunications. Rather, it offers an “information service”
even though it uses telecommunications to do so. We believe that this reading of the statute
is most consistent with the 1996 Act’s text, its legislative history, and its procompetitive,
deregulatory goals. -

40. We begin our analysis with the statutory text. Senators Stevens and Bums
contend that a service qu.aiifies as a “telecommunications service” whenever the service
provider transports information over transmission facilities, without regard to whether the
service provider is using information-processing capabilities to manipulate that information or
provide new information.78 That approach, however, seems inconsistent with the language

~ IcLat4.

“ Senator Ashcroft, et at., letter at I.

76 IrIat2.

“ As we explain infra Secion lV.B. we interpret the Act to contemplate that a single entity can be both a
telecommunications provider and an information services provider, but only in connection with its offering of
separate services; it cannot gain that dual status merely as a result of its offering of a single service.

~ See Senators Stevens and Burns comments at 4—S. At one point, the comments of Senators Stevens and
Burns suggest a second argument: that a firm provides both a “telecommunications service” and an “information
service” when it provides information content via the public switched telephone network. In that context, the
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Congress used to define “telecommunications.” That language specifies that the transmission
be ‘without change in the form or content of the information as sent and received.” It
appears that the purpose of these words is to ensure that an entity is noi’ deemed to be
providing “telecommunications,” notwithstanding its transmission of user information, in cases
in which the entity is altering the form or content of that information.

41. The statutory text suggests to us that an entity should be deemed to provide
telecommunications, defined as “the transmission, between or among points specified by the
user, of information of the user’s choosing, without change in the form and content of the
information,” only when the entity provides a transparent transmission path, and does not
“change. . . the form and content” of the information.7’ When an entity offers subscribers the
“capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing or
making available information via telecommunications,” it does not provide
telecommunications; it is using telecommunications.~°

42. We also fmd that the legislative history supports our initial conclusions drawn
from the statutory text. The 1996 Act’s definition of “telecommunications” was closely
patterned on the corresponding definition in the MFJ. The MFJ defined “telecommunications”
as

the transmission, between or among points specified by the user, of information
of the user’s choosing, without change in the form or content of the

firm would be deemed to be providing transmission of its data, to the consumer, over the telephone company’s
facilities. See Senators Stevens and Burns comments at 5 & ri. 18 (describing it as irrelevant whether the
information service provider “make[s] the transmission” over “the ISP’s own fbcilities, leased facilities, private
lines, wireless facilities, cable facilities, broadcast facilities [or] common carrier fbcilities”). The statutory
definition of “telecommunications service,” however, requires that the provider be “offering. . . to the public”
the “transmission.. . of information of the user’s choosing.” Where users rely on the public switched network
to reach the information service provider, it is the telephone company, not the information service provider, that
is offering to the public transmission over the public switched network. The information service provider,
therefore, is not providing telecommunications service in those circumstances.

“ One might make the more limited argument that Congress, rejecting the Computer!! approach, intended
that a service qualify as both “telecommunications” and an “information service” if the service provider
transported information of the user’s choosing over facilities it owns or Leases, and did so “without change in the
form or content of the information as sent and received,” but nonetheless offered a capability for generating,
acquiring, storing, transforming, processing, retrieving, utilizing or making available information.” It is difficult
to determine, though, what services would fall in this category. A service that generates, acquires, transforms,
processes, retrieves, utilizes or makes available information is by definition not merely transmitting the user’s
information without change. Arguably, a service involving simple storage of user information could transmit it
without change, and thus ~ll within both the “telecommunications service” and “information service” definitions.
Our examination of the legislative histoiy, however, convinces us that Congress intended the two categories to be
mutually exclusive, and did not contemplate any such overlap. See ii~fra paras. 39-42.

SO See, e.g., CIX comments at 5-6; Compuserve comments at 3-4; Coalition comments at 4-9; ITI and

ITAA comments at 3-6; Reuters comments at 3-4; Worldcom comments at 3-5. But see TDS com&nts at 2-3;
RTC reply comments at 5-10 (characterizingthe distinction as an “irrational, disparate, discriminatory,
marketpbce-distorting” fiction).
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information as sent and received, by means of electromagnetic transmission
medium, including all instrumentalities, facilities, apparatus, and services
(including the collection, storage, forwarding, switching, and delivery of such
information) essential to such transmission.~

The Senate and House bills echoed that language. The House bill defined telecommunications
as

the transmission, between or among points specified by the subscriber, of
information of the subscriber’s choosing, without change in the form or content
of the information as sent and received, by means of an electromagnetic
transmission medium, including all instrumentalities, facilities, apparatus, and
services (including the collection, storage, forwarding, switching, and delivery
of such information) essential to such transmission,~

and the Senate bill truncated the definition to include

the transmission, between or among points specified by the user, of information
of the user’s choosing, including voice, data, image, graphics, and video,
without change in the form or content of the information, as sent and received,
with or without benefit of any closed transmission medium.~

By contrast, the two bills took different approaches in defining “information service.” The
House bill derived its definition of “information service” from the M.FJ.~ The Senate,
howevçr, used the Commission’s definition of enhanced services as its model.~

43. The language and legislative history of both the House and Senate bills indicate
that the drafters of each bill regarded telecommunications services and information services as

~ United States v. American Tel. & Tel. Co., 552 F. Supp. 131, 229 (D.D.C. 1982), affdsub nom.

Maryland v. United Stoles, 460 U.S. 1001 (1983).

~ H.R. 1555, § 501(aX4S), reprinted in H.R. Rep. No. 204, 104th Cong., 1st Sess. 46(1995) (Hause
Report). The House Report explicitly noted that its definition was “based on the definition used iii the
Modification of Final Judgment.” Id at 125.

‘~ S. 652, § 8(b), 104th Cong.. 1st Sess. (1995).

“ See House Report at 125.

“ S. Rep. No. 23, 104th Cong., 1st Sess. 18 (1995) (Senate Report). We note that Judge Greene, in the

opinion approving the MFJ, referred to the enhanced-services and information-services categories as “essentially
equivalent.” United &ates v. AT&T, 552 F. Supp. 131, 178 n. 198 (D.D.C. 1982), qff’d sub nom. Maryland

v. United Stoies, 460 U.S. 1001(1983); see also United Stares v. Western EJectric Co., 673 F. Supp 525, 575
(D.D.C. 1987) (referring to “enhanced services, i.e., generally speaking, information services”), offd in part &
rev ~d in pan, 900 F2d 283 (D.C. Cit. 1990); CIX comments at 3-4.
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mutually exclusive categories.~ The House bill explicitly stated in the statutory text: “The
term ‘telecommunications service’ . . . does not include an information service.”51 The Senate
Report stated in unambiguous terms that its definition of telecommunications “excludes those
seryices . . that are defined as information services.”53 Information service providers, the
Report explained, “do not ‘provide’ telecommunications services; they are users of
telecommunications services.”59 Accordingly, the Senate Report stated, the legislation “does
not require providers of information services to contribute to universal service.”90 We believe
that these statements make explicit the intention of the drafters of both the House and Senate
bills that the two categories be separate and distinct, and that information service providers
not be subject to telecommunications regulation.

44. As noted above, however, proponents of the alternative interpretation find
support in the legislative history for the position that Congress intended overlapping
categories. In particular, they point out that the following sentence was deleted from the
Senate bill’s definition of telecommunications service: “Telecommunications service’ -

includes the transmission, without change in the form or content, of information services arid
cable services, but does not include the offering of those services.”~ At the February 19,
1998 en banc hearing, it was argued in support of the alternative interpretation that the
sentence was deleted in conference so as to ensure that the “telecommunications” and
“information service” definitions would not be viewed as mutually exclusive7~ The
amendment on its face can be read to support that inference. Our review of the legislative
history leads us to conclude, however, that the deletion of the language in question was not
intended to expand the definition of telecommunications service so that it would overlap with
information services. Rather, the sentence was deleted on the Senate floor by a manager’s
amendment “intended to clarify that carriers of broadcast or cable services are not intended to
be classed as common carriers under the Communications Act to the extent they provide
broadcast services or cable services.”93 That is, the managers appear to have been concerned
that the original language might lead courts to interpret “telecommunications service” too
broadly, and inappropriately classify cable systems and broadcasters as telecommunications
carriers. As a result, we believe that this amendment to the definition of “telecommunications

96 Moreover, Judge Greene’s opinion accompanying the MFJ appears to treat telecommunications and

information services as mutually exclusive. See. e.g., 552 F. Supp. at I 79-80 (differentiating between
“information services” and “ti-ansrnission facilities for those services”).

°~ fIR. 1555, § 50l(aX5O), reprinted in House Report at 46-47.

Seii.are Report at 18.

°‘ Id at 28.

9° Id

“ Id at 79 (text of the bill).

92 See Feb. 19, 1998 en b~nc transcript at 24 (testimony of Mr. Comsiock).

~ 141 Cong. Rec. S7996 (June 8, 1995) (statement of Sen. Pressler).
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service’ does not undercut the Senate Report’s earlier declaration that the bill’s definition of
“telecommunications” “excludes . . information services.” Rather, it underlines the
legislative determination that information service providers should not be classified as
telecommunications caniers.~ Moreover, given the explicit statements in the House and
Senate bills and the Senate Report, we believe it is significant that the Joint Explanatory
Statement (adopting the Senate version of “telecommunications” and “telecommunications
service”) does not appear to contain anything inconsistent with the view that
“telecommunications’ and “information service” are mutually exclusive categories.

45. In addition, in considering the statutory history of the 1996 Act, we note that at
the time the statute was enacted, the Computer II framework had been in place for sixteen
years. Under that framework, a broad variety of enhanced services were free from regulatory
oversight, and enhanced services saw exponential growth.’5 Accordingly, a decision by
Congress to overturn Computer I!, and subject those services to regulatory constraints by
creating an expanded “telecommunications service” category incorporating enhanced services,
would have effected a major change in the regulatory treatment of those services. While we
would have implemented such a major change if Congress had required it, our review leads us
to conclude that the legislative history does not demonstrate an intent by Congress to do so.’6
As a result, looking at the statute and the legislative history as a whole, we conclude that
Congress intended the 1996 Act to maintain the Computer II framework.

46. We note that our interpretation of “telecommunications services” and
‘information services” as distinct categories is also supported by important policy
considerations. An approach in which a broad range of information service providers are
simultaneously classed as telecommunications carriers, and thus presumptively subject to the
broad range of Title II constraints, could seriously curtail the regulatory freedom that the
Commission concluded in Computer II was important to the healthy and competitive
development of the enhanced-services industry. -

A colloquy between Senator Pressler and Senator Kerrey, at the time the amendment was adopted, states
that the amendment was not intended to disturb the application of statutory provisions relating to
“telecommunications service” to businesses engaged in the “transmission of information services.” Id~ That
statement was part of the Senate bill as reported; the bill had stated, in the deleted language, that
“telecommunications service” included “the transmission, without change in the form or content, of information
services and cable services, but does not include the offering of those services.” Thus, the colloquy presents no
reason to believe that the amendment was intended to expand the scope of the “telecommunications” definition
beyond that expounded in the Senate Repoit As a result, we have no reason to question that various statements
in that Report apply to the 1996 Act, as adopted by Congress: that the telecommunications definition “excludes -

information services”; that information service providers “do not ‘provide’ telecommunications services”; and
accordingly that the legislation “does not require-providers of information services to contribute to universal
service.” See supra paragraph 40.

~ Various commenters s~ess the efficacy of the Computer 11 regime. See. e.g., AOL. comments at 6-8;

Compuserve comments at 10-Il; Coalition comments at 16; Internet Service Providers reply comments at 5.

~ Feb. 19, 1998 en bane transcript at 93-94; see also Compuserve comments at 8-9, IAC comments at 17-
IS.
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47. In response to this concern, Senators Stevens and Burns maintain that the
Commission could rely on its forbearance authority under section 10 of the Act to resolve any
such problems.97 Under that provision, the Commission is required to forbear from applying
any regulation or provision of the Act to a telecommunications carrier or service, or class of
carriers or services, if it determines that enforcement of that regulation or provision is not
necessary to ensure that relevant charges, practices, classifications or regulations are just,
reasonable and nondiscriminatory; enforcement of that regulation or provision is not necessary
to protect consumers; and forbearance is consistent with the public interest.98 That
forbearance authority is important, and the Commission has relied on it in the pastY9
Notwithstanding the possibility of forbearance, we are concerned that including information
service providers within the “telecommunications carrier” classification would effectively
impose a presumption in favor of Title II regulation of such providers. Such a presumption
would be inconsistent with the deregulatory and procompetitive goals of the 1996 Act. In
addition, uncertainty about whether the Commission would forbear from applying specific
provisions could chill innovation)00

48. The classification of information service providers as telecommunications
carriers, moreover, could encourage states to impose common-carrier regulation on such
providers. Although section 10(e) of the Act precludes a state from applying or enforcing
provisions offederal law where the Commission has determined to forbear, it does not
preclude a state from imposing requirements derived from state law)°’ State requirements for
telecommunications carriers vary from jurisdiction to jurisdiction, but include certification,
tariff filing, and various reporting requirements and fees)°2 Furthermore, although the
Commission has authority to forbear from unnecessary regulation, foreign regulators may not
have comparable deregulatory authority to avoid imposing the full range of
telecommunications regulation on information services. If these countries were to adopt an

Senators Stevens and Burns comments at 3; see also TDS comments at 2.

~ 47 U.S.C. § 10(a).

~“ See. e.g.. Hyperion Telecommunications, Inc., 12 FCC Rcd 8596 (1997); Policy and Rules Concerning

the Interstate, Interexchange Marketplace, II FCC Rcd 20730 (1996), on reconsideration. 12 FCC Rcd 15014
(1997), sicryed sub horn. MCI Telecommunications Corp. V. FCC (Feb. 13, 1997).

‘~ See Senator McCain letter at 4: “[T]he state of peimanent uncertainty that this approach would
unavoidably cause would chill future development of Internet-based services and thereby disserve the public
interest’

101 The Commission has preempted certain inconsistent state regulation of jurisdictionally mixed enhanced
services provided by the BOCs. See Computer III Remand Proceedings: Bell Operating Company Safeguards
and Tier! Local Exchange Company Safeguards, 6 FCC Rcd 7571, 7631(1991) (BOC Safeguards Order), czffd
in relevanipart, California v. FCC, 39 F.3d 919. 931-33 (9th dr. 1994) (California Hi), cert. denied, 115 S.Ct.
1427 (1995). That preemption decision, however, does not address state regulation of telecommunications
services.

102 See AOL comments at 12-13, 15-16. Cf Computer 1!! Phase II Order, 2 FCC Rcd 3072, 3078 (1987)

(treating protocol processing as an adjunct-to-basic service would introduce regulatory uncertainty, since “even if
we were to forbear from regulation on the federal level . . . a (provider) could be subject to state regtilation’).
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approach that classified information services as telecommunications, without the ability to
craft an appropriate regulatory framework, that approach could subject information ~service
providers to market access restrictions or above-cost accounting rates. Such a result would
inhibit growth of these procompetitive services, to the detriment of consumers in the United
States and abroad.

2. Protocol Processing

49. Senators Stevens and Burns urge that transmission services incorporating
protocol processing should be treated as telecommunications services, and not information
services. They note that, in enacting the 1996 Act, the conference committee declined to
adopt the Senate version of the information services definition, derived from the
Commission’s definition of enhanced services, which explicitly referred to services that
‘employ computer processing applications that act on the format, content, code, protocol or
similar aspects of the subscribers transmitted information.”03 Rather, the conference
committee adopted the House version, which made no explicit reference to protocol
processing. As a result, the fact that a service involves protocol processing, those parties
urge, should not lead to its classification as an information service.104

50. The Commission reached a different result in the Non-Accounting Sqfeguards
Order, in which it concluded that the category of information services was essentially
identical to the pre-existing category of enhanced services. The Commission found that those
protocol processing services that had qualified as “enhanced” should be treated as “information
services,” in part because they satisfy the statutory requirement of offering “a capability for..

transforming [and} processing.. . information via telecommunications.”’°~ It noted,
however, that certain protocol processing services that result in no net protocol conversion to
the end user are classified as basic services; those services are deemed telecommunications -

services.’°6

‘°~ See Joint Explanatory Statement of the Committee of Conference, S. Rep. No. 104-230 (1996), at 114-

16 (‘Joint Explanatory Statement’).

i04 See Senators Stevens and Burns comments at 4, 6~

‘°~ 47 U.S.C. ~ 153(20); Non-A ccaurning Safeguards Order, II FCC Rcd at 21955-58, paras. 104-07.

106 In those services, while protocol conversion may take place internal to the call, there is rio net

conversion between or among end users. The services fall into three categories: (I) protocol processing in
connction with communications between an end-user and the network itself (e.g., for initiation, routing, and
termination of calls) rather than between or among users; (2) protocoL processing in connection with the
introduction of a new basic network technology (which requires protocol conversion to maintain compatibility
with existing CPE); and (3) protocol procesing in connection with internetworking (conversions taking place
solely within the carrier’s network to facilitate provision of a basic network service, that result in no net
conversion to the end-user). See Non-Accounting Safeguards Order, ii FCC Rcd at 21958, pars. 107;
Independent Do.ta Comniunico.rions Maiwfacnirers Association, bz~. Petition for Declo.ratoiy Rziiing that AT&T’S
Interspan Frame ReLry Service Ira Basic Service, Memorandum Opinion and Order, 10 FCC Rcd 13717, 13719
(1995) (Frame Relay Order); Computer 111 Phase II Order, 2 FCC R.cd at 3081-82, paxss. 64-71. Ancxample of
the third type of protocol conversion occurs when a carrier converts from X.25 to X.75 formatted data at the
originating end within the network. transports the data in X.75 format, and then converts the data back to X.25
format at the terminating end.
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51. Senators Stevens and Burns raise a substantial point. The conference
committee’s decision not to adopt language explicitly classifying services employing protocol
processing as information services supports the inference that the conferees did not intend that
classification. We note, however, that the House language, adopted by the conference
committee, was derived from the MFJ, and that services employing protocol processing were
treated as information services under the MFJ.L07 Furthermore, as noted above, services
offering net protocol conversion appear to fall within the statutory language. because they
offer a capability for “transforming [and] processing” information. In light of these
considerations, we recognize that the issue of the regulatory treatment of protocol processing
is a difficult one.

52. We find, however, little to no discussion of this issue in the record.
Accordingly, we do not believe that we have an adequate basis for resolving this matter in
this Report. Moreover, we believe that we need not resolve the issue in order to address the
important issues raised by the Appropriations Act. The regulatory classification of protocol
processing is significant to the provision of universal service only to the extent that it affects
the appropriate classification of Internet access service and IP telephony. We find, however,
for the reasons explained below, that Internet access services are appropriately classed as
information services without regard to our treatment of protocol processing.bO& Similarly, our
discussion of the regulatory status of phone-to-phone IP telephony is not affected by our
resolution. of the protocol processing issue.’°9 The protocol processing that takes place
incident to phone-to-phone IP telephony does not affect the service’s classification, under the
Commission’s current approach, because it results in no net protocol conversion to the end
user)’° Finally, when a facilities owner provides leased lines to an Internet access or
backbone provider, it does not provide protocol processing.

3. “Telephone Exchange Service” and “Local Exchange Carrier”
Definitions

53. The 1996 Act redefined “telephone exchange service” to include not only
“service within a telephone exchange, or within a connected system of telephone exchanges
within the same exchange area operated to furnish to subscribers interconnecting service of
the character ordinarily furnished by a single exchange,” but also “comparable service
provided through a system of switches, transmission equipment, or other facilities (or
combination thereof) by which a subscriber can originate and terminate a telecommunications

~ See United Stares v. Western Electric Co., 673 F. Supp. 525 (D.D.C. 1987) (amending the MFJ to allow
R.BOCs to provide such services notwithstanding their classification as information services), 714 F. Supp. I
(D.D.C. 1988) (same), rev ~d in part, 900 F.2d 283 (D.C. Cir. 1990).

~CS See infra Section IV.D.2.

~ See infra Section IV.D.3.

“° See supra note 102.
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service.”’ l it defined “local exchange carrier” to include “any person that is engaged in the
provision of telephone exchange service or exchange access.” The definition excludes persons
“engaged in the provision of a commercial mobile service. . . except to the extent the
Commission finds that such service should be included in the definition of such tei-m.” 12

54. Our review indicates that the legislative history does not provide guidance on
the meaning of these provisions. It appears from the legislative text that Congress’
redefinition of “telephone exchange service” was intended to include in that term not only the
provision of. traditional local exchange service (via facilities ownership or resale), but also the
provision of alternative local loops for telecommunications services, separate from the public
switched telephone network, in a manner “comparable” to the provision of local loops by a
traditional local telephone exchange carrier. The record contains very little discussion of
these definitions. We do not believe, however, that the 1996 Act’s modification of the
“telephone exchange service” definition, or its addition of the “local exchange carrier”
definition, undercuts the analysis we present in this Report.

IV. APPLICATION OF DEF1NLTIONS

A. Overview

55. We have been directed by Congress to describe in detail the application of the
definitions considered in the previous section to “mixed or hybrid services.””3 Congress has
also directed that we explain “the impact of such application on universal service definitions
and support, and the consistency of the Commission’s application.”4 Under the statute, all
“telecommunications carriers” that provide interstate telecommunications services must
contribute to federal universal service mechanisms, and any company that otherwise provides
interstate telecommunications may be required to contribute. Companies that use other
providers’ telecommunications networks to provide the communications path underlying their
own information services do not contribute directly, but they support universal service
indirectly through the telecommunications services they purchase. We conclude that entities
providing pure transmission capacity to Internet access or backbone providers provide
interstate “telecommunications.” Internet service providers themselves generally do not
provide telecommunications. In those cases where an Internet service provider owns
transmission facilities, and engages in data transport over those facilities in order to provide
an information service, we do not currently require it to contribute to universal service
mechanisms. We believe it may be appropriate to reconsider that result, as it would appear in
such a case that the Internet service provider is furnishing raw transmission capacity to itself.
Finally, we consider the regulatory status of various forms of “phone-to-phone IP telephony”
service mentioned generally in the record. The record currently before us suggests that

47 U.S.C. § 3(47).

1a § 3(26).

“ Appropriations Act, § 623(bX2).

“4 Id.
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certain of these services lack the characteristics that would render them “information services”
within the meaning of the statute, and instead bear the characteristics of “telecommunications
services.” We do not believe, however, that it is appropriate to make any definitive
pronouncements in the absence of a more complete record focused on individual service
offerings. Our analysis, we believe, reflects a consistent approach that will safeguard the
current and future provision of universal service to all Americans, and will achieve the
Congressionally-specified goals of a “pro-competitive, deregulatory communications policy.”

B. Mhed or Hybrid Services

56. We note that the phrase “mixed or hybrid services,’ as used in the
Appropriations Act, does not appear in the text of the 1996 Act. We understand this term to
refer to services in which a provider offers a capability for generating, acquiring, storing,
transforming, processing, retrieving, utilizing or making available information via
telecommunications, and as an inseparable part of that service transmits information supplied
or requested by the user.

57. It follows from the statutory analysis set out in Part III.C of this Report that
hybrid services are information services, and are not telecommunications ~ Because
information services are offered “via telecommunications,” they necessarily require a
transmission component in order for users to access information. Accordingly, if we
interpreted the statute as breaking down the distinction between information services and
telecommunications services, so that some information services were classed as
telecommunications services, it would be difficult to devise a sustainable rationale under
which all, or essentially all, information services did not fall into the telecommunications
service category. As noted in the previous section, we find strong support in the text and
legislative history of the 1996 Act for the view that Congress intended “telecommunications
service” and “information service” to refer to separate categories of services.

58. The Commission has considered the question of hybrid services since Computer
I, when it first sought to distinguish “communications’ from “data pr~ce55jflg.~~~I6 Compurer
II provided a framework for classifying such services, under which the offering of enhanced
functionality led to a service being treated as “enhanced” rather than “basic.”’~’ An offering
that constitutes a single service from the end user’s standpoint is not subject to carrier
regulation simply by virtue of the fact that it involves telecommunications components.’ ~ As

‘~ See supra Section IV.C.

116 Regulatory & Policy Problems Presented by the Interdependence of Computer and Communications

Services & Facilities (Computer 1), 7 FCC 2d 11. 13 (1966) (Notice of Proposed Rulemaking); 28 FCC 291
(1970) (Tentative Decision); 28 FCC 2d 267 (1971) (Final Decision), aff’d in part sub narn. GTE Service Corp.
v. FCC, 474 F.2d 724 (2d Cit. 1973), decision on remand, 44) FCC 2d 293 (1973).

“~ See szipra Section 11.B.

~ See Computer II Final Decision, 77 FCC2d at 420-28, paras. 97-114.
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we have explained above, we find that Congress intended to leave this general approach intact
when it adopted the 1996 Act.

59. This functional approach is consistent with Congress’s direction that the
classification of a provider should not depend on the type of facilities used.”9 A
telecommunications service is a telecommunications service regardless of whether it is
provided using wireline, wireless, cable, satellite, or some other infrastructure. Its
classification depends rather on the nature of the service being offered to customers. Stated
another way, if the user cart receive nothing more than pure transmission, the service is a
telecommunications service. If the user can receive enhanced functionality, such as
manipulation of information and interaction with sfored data, the service is an information
service. A functional analysis would be required even were we to adopt an overlapping
definition of “telecommunications service” and “information service.” If we decided that any
offering that “included telecommunications” was a telecommunications service, we would
need some test to determine whether the transmission component was “included” as part of the
service. Based on our analysis of the statutory definitions, we conclude that an approach in
which “telecommunications” and “information service” are mutually exclusive categories is
most faithful to both the 1996 Act and the policy goals of competition, deregulation, and
universal service.

60. We recognize that the question may not always be straightforward whether, on
the one hand, an entity is providing a single information service with communications and
computing components, or, on the other hand, is providing two distinct services, one of which
is a telecommunications service. It is plain, for example, that art incumbent local exchange
carrier cannot escape Title II regulation of its residential local exchange service simply by
packaging that service with voice mail.’2° Since Computer II, we have made it clear that
offerings by non-facilities-based providers combining communications and computing
components should always be deemed enhanced.12’ But the matter is more complicated when
it comes to offerings by facilities-based providers. We noted recently in the Universal Service
Fourth Order on Reconsideration, considering a related question, that “[t]he issue is whether,
functionally, the consumer is receiving two separate and distinct services.”’22

C. Background on Internet Services

1t9 See 47 U.S.C. § 3(46) (defining “telecommunications service” to include “the offering of
telecommunications for a fee directly to the public. . . regardless of the facilities used”).

~° See Frame Relay Order, 10 FCC Rcd at 13722-23, pans. 40-46.

• ‘~ See. e.g., Compziter II Phase II Recon. Order, 3 FCC Rcd at 1153 ii. 23; DecreasedRegulafion of Certain

Basic Telecommunications Services, 2 FCC Rcd 645, 648, pam. 21(1987) (Notice of Proposed Rulethaking).

~ Fourth Order on Reconsideration, at para. 282.

11 53~
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61. Congress explicitly directed us to consider Internet access in connection with
our implementation of section 254 of the Acti2’ More generally, Internet-based offerings
represent perhaps the most significant category of “mixed or hybrid services” discussed in the
record. Therefore, we believe it appropriate to address in some detail the application of the
statutory definitions considered in the previous section to the Internet. We begin with a brief
description of the Internet as a backdrop for the analysis ~ section.

62. The Internet is a a loose interconnection of networks belonging to many
owners. It is comprised of tens of thousands of networks that communicate using the Internet
protocol (IP))’~ For purposes of this report, we find it useful to distinguish five types of
entities: (1) end users; (2) access providers; (3) application providers; (4) content providers;
and (5) backbone providers.

63. End users obtain access to and send information either through dial-up
connections over the public switched telephone network, or through dedicated data circuits
over wireline, wireless, cable, or satellite networks. Access providers, more commonly known
as Internet service providers, combine computer processing, information storage, protocol
conversion, and routing with transmission to enable users to access Internet content and
services)~ Major Internet access providers include America Online, AT&T WoridNet,
Netcom, Earthlink, and the Microsoft Network. Application providers offer users a discrete
end-to-end service rather than open-ended Internet connectivity. Examples include IP
telephony service providers such as IDT and Delta 3, and free electronic mail vendor Juno.
Content providers make information available on “servers” connected to the Internet, where it
can be accessed by end users. Major content providers include Yahoo, Netscape, ESPN
Sportszone, and Time-Warner’s Pathfinder service. Finally, backbone providers, such as
Worldcorn, Sprint, AGIS, and PSrNet, route traffic between Internet access providers, and
interconnect with other backbone providers. Many companies fall into more than one of these
categories. For example, America Online offers Internet access as well as content (which can
be purchased separately for a lower fee), and until recently owned backbone provider ANS.
In addition, many of the networks connected to the Internet are “intranets,” or private data

~ Appropriations Act, § 623(bX2).

24 IP defines the snucture of data, or ‘packets.” transmitted over the Internet.

25 We will use the terms “Internet access providers” and “Internet service providers” interchangeably in this

Report.

Access services, as we describe them here, are similar to the ‘conduit services” we defined in the
Universal Service Order. We used ‘conduit services,” which is not a statutorily-defined term, to describe those
services eligible for reimbursement as forms of “access to advanced information services’ for schools, libraries,
and niral health care providers. As examples of such services, we cross-referenced language from section 274 of
the Act concerning electronic publishing. See Universal Service Order, 12 FCC Red at 9012-13, paras. 443-44.
We stated, however, that ‘our use of sectián 274 should not imply anything about the classification of services in
other contexts.” Id, 12 FCC Red at 9013 n.159, pam. 444. Despite this admonition, our use of language
referring to services that are not electronic publishing under section 274 may have caused some confusion. We
emphasize that our intent was only to give examples of eligible services, not to somehow shift the legal
classification of Internet access.
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networks, that offer better performance or security to a limited set of users, but can still
communicate with the Internet using IP.

64. The Internet is a distributed packet-switched network, which means that
information is split up into small chunks or “packets” that are individually routed through the
most efficient path to their destination. Even two packets from the same message may travel
over different physical paths through the network. Packet switching also enables users to
invoke multiple Internet services simultaneously, and to access information with no
knowledge of the physical location of the server where that information resides.

65. Internet usage has grown steadily and rapidly, especially since the development
of the World Wide Web in 1989. According to one survey, there are currently more than
4,000 Internet service providers and 40 national Internet backbones operating in the United
States.’26 According to data presented at our en banc hearing on February 19, 1998, Internet
service provider market revenues are projected to grow from under four billion dollars in
1996 to eighteen billion dollars in the year 2000.’~

D. Discussion

1. Provision of Transmission Capacity tD Internet Access and
Backbone Providers -

66. Internet service providers typically utilize a wide range of telecommunications
inputs. Commenters have focused much attention on the fact that Internet service providers
purchase analog and digital lines from local exchange carriers to connect to their dial-in
subscribers, and pay rates incorporating those carriers’ universal service obligations.’28 What
has received less attention is that Internet service providers utilize other, extensive
telecommunications inputs. While a large Internet service provider engages in extensive data
transport, it may own no transmission facilities. To provide transport within its own network,
it leases lines (Tis, T3s and OC-3s)’29 from telecommunications carriers.’~° To ensure
transport beyond the edges of its network, it makes arrangements to interconnect withone or

~ Boardwatch Magazine, Winter 1998 Directory of Internet Service Providers at 4, 25.

“ February 19, 1998 en banc transcript at 15 (testimony of Mr. Hyland).

Zi See, e.g., USIPA comments at 4.

‘~‘ A TI is a digital transmission link with a capacity of 1.544 million bits per second. A T3 has a
capacity of 44.736 million bits per second. An OC-3is a fiberoptic link with capacity of 155.52 million bits per
second.

‘~° America Online reports that it expects to spend roughly $1.2 billion for telecommunications services in

fiscal 1999. The prices it pays for those services incorporate universal service contributions. See AOL
comments at 17 & n.65; AOL reply comments at Attachment 74 (Jefl~ty K. Mackie-Mason, “Layering for
Equity and Efficiency: A Principled Approach to Universal Service Policy”); see oJso, e.g., Coalition comments
at 13-15; ITt and ITAA comments at 8; Worldcom comments at 8-9 & n.15.
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more Internet backbone providers.’3’ We explain below, in Part IV.D.2. that Internet service
providers themselves provide information services, not telecommunications (and hence do not
contribute to universal service mechanisms). But to the extent that any of their underlying
inputs constitutes interstate telecom.munications, we have authority under the 1996 Act to
require that the providers of those inputs contribute to federal universal service mechanisms.

67. With regard to the lines leased by Internet service providers to provide their
own internal networks, the analysis is straightforward. We explain below that the Internet
service providers leasing the lines do not provide telecommunications to their subscribers, and
thus do not directly contribute to universal service mechanisms. The provision of leased lines
to Internet service providers, however, constitutes the provision of interstate
telecommunications.’32 Telecommunications carriers offering leased lines to Internet service
providers must include the revenues derived from those lines in their universal service
contribution base.’33 The record reveals that at least some leased-line providers, are complying
with that requirement, and the prices paid by Internet service providers for their leased lines
reflect that universal service obligation.’~

68. Internet access, like all information services, is provided “via
telecommunications.” To the extent that the telecommunications inputs underlying Internet
services are subject to the universal service contribution mechanism, that provides an answer
to the concern, expressed by some commenters, that “[ajs more and more traffic is ‘switched’
to the Internet . . . there will no longer be enough money to support the infrastructure needed
to make universaj access to voice or Internet communications possible.”” To the extent that
IP-based services grow, Internet service providers will have greater needs for transport to
accommodate that level of usage. Those needs will lead to increased universal service
contributions by providers of the leased lines that make up internal Intemet service provider

One study indicates that transport costs, including incoming phone tines, leased lines and interconnection
at a network access point, cuirently amourn to roughly 25% of an Internet service provider’s total costs. Lee W.
McKnight & Brett A. Leida, “Internet Telephony: Costs, Pricing and Policy’ (1997), at 14.

~ See Unh’ersa! Service Order, 12 FCC Rcd at 9175, pars. 780; 47 U.S.C. § 54.703.

~“ We base universal service contributions on ‘end-user teLecommunications revenues.” 47 C.F.R. §
54.703; (Jnr.’er-xal Service Order, 12 FCC Rcd at 9205-9212, paras. 842-57. Telecommunications revenues are
treated as end-user revenues and are included in the funding base, unless the associated telecommunications
offerings are provided to an entity that incorporates them into services that should generate their own universal
service contributions. See Instructions for Completing the Worksheet for Filing Contributions to the Universal
Service Support Mechanism, FCC Form 457, at 12. Because an Internet service provider is not such an entity,
entities providing interstate telecommunications to Internet service providers must include the associated revenues
in their universal service funding base.

‘~‘ See, e.g.. Worldcom comments at 8 n. IS (“when UUNET purchases network capacity, a basic
telecommunications service, from Worldcom Technologies, Inc., Worldcom reports those revenues to the tJSAC
as revenues eamed from an end user”).

‘~ Senators Stevens and Burns comments at 9; see also, e.g.. Airtouch comments at 30-31.
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networks.’”6 More generally, the Internet bacl:bone is currently growing at an exponential
rate, as Internet-based services gain popularity and new Internet-based services are developed,
leading to increased overall universal service support.’37

69. In those cases where an Internet service provider owns transmission facilities,
and engages in data transport over those facilities in order to provide an information service,
we do not currently require it to contribute to universal service mechanisms. We believe it is
appropriate to reexamine that result. One could argue that in such a case the Internet service
provider is furnishing raw transmission. capacity to itself.’38 To the extent this means the
Internet service provider is providing telecommunications as a non-common carrier, it would
not generally be subject to Title II, but it “may be required to contribute to the preservation
and advancement of universal service if the public interest so requires.”3~ As a theoretical
matter, it may be advisable to exercise our discretion under the statute to require such
providers that use their own transmission facilities to contribute to universal service. This
approach would treat provision of transmission facilities to Internet service providers
similarly, for purposes of universal service, without regard to how the facilities are provided.
We recognize, however, that there are significant operational difficulties associated with
determining the amount of such an Internet service provider’s revenues to be assessed for
universal service purposes and with enforcing such requirexñents. There also are issues

‘~‘ McKnight & Leida indicate that movement from zero to moderate use of lP telephony will nearly triple
Internet service provider costs associated with purchasing transport. McKnight & Leida, .rupra note 126, at 14
(for the modeled Internet service provider, projecting such costs at $7.37 million in the “baseline scenario” and
$21.56 million in the “IF telephony scenario”).

‘~“ See Jeff Sweat. “Internet Demand Is Moving Faster Than Technology, Panel Says,” Information Week

(March 16, 1998), available at <http://www.techweb.com/wire/story/0398iwld/TWBl99803l6S0OI7>; Kate
Gerwig & Salvatore Salamonc, “ISPs Mortgage the Farm for Bandwidth,” Internet Week (Sept. 1, 1997),
available at <hnp://www.techweb.comlse/directlink.cgi?JNW 19970901S0068>.

“ This is not inconsistent with our conclusion, above, that the 1996 Act built on the Commission’s

deregulatory actions in Computer II, so that “telecommunications” and “information service” are mutually
exclusive categories. See supra Section ILC. 1; see also Section ILB (describing Computer Ii). Computer II
dealt with the relationship between an information service provider and its subscribers. Under Computer II, and
under our understanding of the 1996 Act, we do not treat an information service provider as providing a
telecommunications service to its subscribers. The service it provides to its subscribers is not subject to Title II,
and is categorized as an information service. The information service provider, indeed, is itself a user of
telecommunications; that is, telecommunications is an input in the provision of an information service. Our
analysis here rests on the reasoning that under this framework, in every case, some entity must provide
telecommunications to the information service provider. When the information service provider owns the
underlying facilities, it appears that it should itself be treated as providing the underlying telecommunications.
That conclusion, however, speaks only to the relationship between the fbsilities owner and the information
service provider (in some cases, the same entity); it does not affect the relationship between the information
service provider and its subscribers.

‘~‘ 47 U.S.C. § 254(e).
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relating to the extent to which Internet service providers would uneconomically self-provide
telecom.mur,Jcatious because of a universal service assessment.’4°

70. The Commission in the Universal Service Order expressly characterized entities
that “provide telecommunications solely to meet their internal needs” as telecommunications
providers subject to our permissive contribution authority. It found that those entities “should
not be required to contribute to the support mechanisms at this time, because
telecommunications do not comprise the core of their business”3’ Further, “it would be
administratively burdensome to assess a special non-revenues-based contribution on these
providers.”42 We intend to consider, in an upcoming proceeding, the status of entities that
provide transmission to meet their internal needs. To the extent that we conclude that such
entities provide telecommunications, we would consider, among other things, whether there
are efficient, effective ways to require information service providers that provide
telecommunications to meet their own internal needs to contribute to universal service support
so that our regulations do not create an artificial incentive for information service providers to
integrate vertically. We also would consider whether, and to what extent, our reasoning
applies to entities other than information service providers that provide interstate
telecommunications to meet their own internal needs.

71. With respect to the facilities that make up the Internet backbone, the record
does not reveal the extent to which firms providing telecommunications facilities as part of
the Internet backbone are currently contributing to federal universal service mechanisms. Yet
it seems clear that, in one manner or another, firms are offering telecommunications inputs in
this context that underlie the ultimate provision of Internet services to the consumer. We
believe we would need to consider these offerings in order to ensure that the goals of section
254 are fully realized.

72. Our thinking relating to the Internet backbone points up some of the limitations
of our current approaches to implementing the universal service provisions of the 1996 Act.
The technology and market conditions relating to the Internet backbone are unusually fluid
and fast-moving, and we are reluctant to impose any regulatory mandate that relies on the
persistence of a particular market model or market structure in this area. It may be that the
most successful approach in this context, maintaining universal service revenues while
avoiding the imposition of inefficient or innovation-discouraging obligations, would look to
the actual facilities owners, requiring them to contribute to universal service mechanisms on

~° We express no view in this Report on the applicability of this analysis to cable operators providing

Internet access service. The Act distinguishes between Title II and Title VI facilities, and we have not yet
established the regulatory classification of Internet services provided over cable television facilities. In the Pole
Attachments Telecommunications Roie Order, we expressly declined to rule on that issue, finding that cable
operators providing traditional cable services and Internet access services over the same facilities were entitled to
the 47 U.S.C. § 224(dX3) pole attachment rate without regard to the regulatory classification of their Internet-
based services. See Pole Attachment Telecommunications Rate Order, at pares. 32-34.

“ (JniversalServjce Order, 2 FCC Rcd at 9185, pare. 799.

142 Id See also April 8, 1998 letter fi-om Representative White to Chairman Kennard, at oh
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the revenues they receive. It is facilities owners that, in a real sense, provide the crucial
telecommunications inputs underlying Internet service. If universai service contribution
obligations, in the context of the Internet backbone, were based on facilities ownership rather
than end-user revenues, then firms purchasing capacity from the facilities owners would still
contribute indirectly, through prices that recover the facilities owners’ contributions. This
matter deserves further consideration.

2. Internet Access Services

73. We find that Internet access services are appropriately classed as information,
rather than telecommunications, services. Internet access providers do not offer a pure
transmission path; they combine computer processing, information provision, and other
computer-mediated offerings with data transport. Senators Stevens and Burns suggest that
services provided by Internet access providers should be deemed to fall on the
telecommunications side of the line. When an Internet service provider transmits an email
message, they maintain, it transmits “information of the user’s choosing, without change in the
form or content of the information as sent or received.” Changes such as the addition of
message headers, they argue, are inconsequential: “If the information chosen by the user has
the same form (e.g., typewritten English) and content (e.g., directions to Washington, D.C.) as
sent and received, then a ‘telecommunication’ has occurred.”’~ Senator McCain, by contrast,
urges that electronic mail, voice mail and Internet access are information services, because
they furnish the capabilities to store, retrieve, or generate infonnation.~”

74. In determining whether Internet access providers should be classed as providing
information services rather than telecommunications services, the text of the 1996 Act requires
us to determine whether Internet access providers merely offer transmission “between or
among points selected by the user, of information of the user’s choosing, without change in
the form or content of the information as sent and received,”’45 or whether they go beyond the
provision of a transparent transmission path to offer end users the “capability for generating,
acquiring, storing, transforming, processing, retrieving, utilizing, or making available
information.”’~ For the reasons that follow, we conclude that the latter more accurately
describes Internet access service.

75. We note that the functions and services associated with Internet access were
classed as “information services” under the MEl. Under that decree, the provision of
gateways (involving address translation, protocol conversion, billing management, and the
provision of introductory information content) to information services fell squarely within the

~ Senators Stevens and Bums comments at 4; see aLso, e.g.. LTD comments at 1-2; RTC comments at 13-

14.

~“ Senator McCain letter at 3.

~ 47 U.S.C. ~ 153(43).

‘~ Id § 153(20).
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“information services” definition.’47 Electronic mail, like other store-and-forward services,
including voice mail, was similarly classed as an information service.’4t Moreover, the
Commission has consistently classed such services as “enhanced services” under Computer
II.~ In this Report, we address the classification of Internet access service de novo, looking
to the text of the 1996 Act. Various commenters have approached this question by inquiring
whether specific applications, such as e-mail, available to users with Internet access, constitute
“telecommunjcatjons.”30 As we explain below, we believe that Internet access providers do
not offer subscribers separate services -- electronic mail, Web browsing, and others -- that
should be deemed to have separate legal status. It is useful to examine specific Internet
applications, however, in order to understand the nature of the functionality that an Internet
access provider offers.

76. Internet access providers typically provide their subscribers with the ability to
run a variety of applications, including World Wide Web browsers, FTP clients,~’ Usenet
new rea~iers,msa electronic mall clients, Telnet applications,’~3 and others. When subscribers
store files on Internet service provider computers to establish ‘home pages” on the World
Wide Web, they are, without question, utilizing the provider’s “capability for. . . storing.
or making available information” to others. The service cannot accurately be characterized
from this perspective as “transmission, between or among points specified by the user”; the
proprietor of a Web page does not specify the points to which its files will be transmitted,
because it does not know ~iho will seek to download its files. Nor is it “without change in
the form or content,” since the appearance of the files on a recipient’s screen depends in part
on the software that the recipient chooses to employ. When subscribers utilize their Internet

‘~ See United States v. Western Electric Ca., 673 F. Supp. 525 (D.D.C. 1987) (amending the MFJ to allow
RBOCs to provide such services notwithstanding their classification as information services), 714 F. Supp. I
(D.D.C. 1988) (same), rev ‘din part, 900 F.2d 283 (D.C. Cir. 1990).

‘~ See United States v. Western Electric Co., 714 F. Supp. 1, II, 19 n. 73 (D.D.C. 1983), rev ‘din part,
900 F.2d 283 (D.C. Cir. 1990);see also id at 18-24 (amending the MFJ to allow the R.BOCs to provide “voice
storage and retrieval services, including voice messaging and electronic mail services,” notwithstanding their
classification as information services). The Telecommunications Resellers Association has filed a petition
seeking a declaratory ruling that voice mail is a telecommunications service and thus is subject to resale under 47
U.S.C. § 251. That petition is pending.

49 See. e.g.. Computer II Final Decision, 77 FCC 2d at 420-21, paras. 97-98.

See, e.g., Compuserve comments at 5 (e-mail); Senators Stevens and Burns comments at 4 (same);
Letter from Donna N. Lampert, Mintz, Levin, to Magalie Roman Salas, FCC, dated Feb. 27, 1998 (summarizing
AOL’s views).

“ FTP, or File Transfer Protocol, is a tool for accessing file archives linked to the Internet.

132 The Usenet is a gigantic computer bulletin board system that is operated mostly (although not entirely)

over the Internet. There are more than 15,000 different Usenet “newsgroups,” each devoted to a single topic
such as Peruvian culture, molecular physics and the television show “The X-Filcs.”

‘~‘ Telnet applications allow users to use other computers connected to the internet as if they were using

terminals physically connected to those machines.
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service provider’s facilities to retrieve files from the World Wide Web, they are similarly
interacting with stored data, typically maintained on the facitties of either their own Internet
service provider (via a Web page “cache’) or on those of another. Subscribers can retrieve
files from the World Wide Web, and browse their contents, because their service provider
offers the “capability for. . . acquiring, . . . retrieving [and] utilizing . . . information.”~
Most of the data transport on the Internet relates to the World Wide Web and file transfer.’55

77. The same is true when Internet service providers offer their subscribers access
to Usenet newsgroup articles.’36 An Internet service provider receives and stores these articles
(in 1996, about 1.2 gigabytes of new material each day)’” on its own computer facilities.
Each Internet service provider must choose whether to carry a full newsgroup feed, or only a
smaller subset of available newsgroups. Each Internet service provider must decide how long
it will store articles in each newsgroup, and at what point it will delete them as outdated. A
user can then select among the available articles, choosing those that the user will view or
read; having read an article, the user may store or forward it; and the user can post articles of
his or her own, which will in turn be stored on the facilities of his own Internet service
provider and those of ever)’ other Internet service provider choosing to carry that portion of
the newsgroup feed. In providing this service, the Internet service provider offers “a
capability for generating, acquiring, storing,.. . retrieving.. . and making available
information through telecommunications.~tSt Its function seems indistinguishable from that of
the database proprietor offering subscriber~ access to information it maintains on-site; such a
proprietor offers the paradigmatic example of an information service.

78. As noted above, Senators Stevens and Burns state that electronic mail
constitutes a telecommunications service.’~ They note that the provision of a transmission
path for the delivery of faxes constitutes telecommunications, and characterize electronic mail
as “nothing more or less than a paperless fax.”6° We have carefully considered this
argument, but further analysis leads us to a different result. Like the World Wide Web and

“4 Several commenters stress these points. See. e.g.. CIX comments at 7-9, Compuserve comments at 6-7;

see aLsc. Worldcom comments at 5.

‘“ As of April 1995 (the last period in which the National Science Foundation collected the relevant

information), about half of all Internet data traffic, measured in bytes of traffic, related to the World Wide Web.
That proportion was rising sharply, having doubled in just the previous year. The second largest category of
traffic related to FTP file transfer. Electronic mail and Usenet news, combined, amounted to less than 15% of
Internet data traffic, and that proportion was falling. See MeriL inc. data files at
<http://www.merit.cdulnsfliet/statistics/histoxy.ports>.

“4 See sztpra note 138.

~“ See Chris Lewis, “How to Become a Usenet Site” (rev. 4113)97), civailable a
<ftp:Ifrthn.mir.eduIpub/usenet~news.answers/usenetJsite.setup>.

“4 47 U.S.C. § 153(20).

“4 Senators Stevens and Bums comments at 4, 7. -

160 Id. as7.
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Usenet services described above, electronic mail utilizes data Storage as a key feature of the
service offering.’6’ The fact that an electronic mail message is stored on an Internet service
provider’s computers in digital form offers the subscriber extensive capabilities for
manipulation of the underlying data. The process begins when a sender uses a software
interface to generate an electronic mail message (,,potentially including files in text, graphics.
video or audio formats). The sender’s Internet service provider does not send that. message
directly to the recipient. Rather, it conveys it to a mail server” computer owned by the
recipient’s Internet service provider, which stores the message until the recipient chooses to
access it. The recipient may then use the Internet service provider’s facilities to continue to
store all or part of the original message, to rewrite it, to forward all or part of it to third
parties, or otherwise to process its contents -. for example, by retrieving World Wide Web
pages that were hyperlinked in the message. The service thus provides more than a simple
transmission path; it offers users the “capability for. . . acquiring, storing, transforming,
processing, retrieving, utilizing, or making available information through
telecommunications.”62

79. More generally, though, it would be incorrect to conclude that Internet access
providers offer subscribers separate services — electronic mail, Web browsing, and others —

that should be deemed to have separate legal status, so that, for example, we might deem
electronic mail to be a “telecommunications service,” arid Web hosting to be an “information
service.” The service that Internet access providers offer to members of the public is Internet
access)63 That service gives users a variety of advanced capabilities. Users can exploit those
capabilities through applications they install on their own computers. The Internet service
provider often will not know which applications a user has installed or is using. Subscribers
are able to run those applications, nonetheless, precisely because of the enhanced functionality
that Internet access service gives them.’~

80. The provision of Internet access service involves data transport elements: an
Internet access provider must enable the movement of information- between, customers’ own
computers and the distant computers with which those customers. seek to interact. But the
provision of Internet access service crucially involves information-processing elements as
well; it offers end users information-service capabilities inextricably intertwined with data

161 Particular users may not exploit this feature of the service offering; indeed, two users with direct

Internet connections can communicate via electronic mail in close to real-time. Nonetheless, it is central to the
service offering that electronic mail is store-and-forward, and hence asynchronous; one can send a message to
another person, via electronic mail, without any need for the other person to be available to receive it at that
time.

62 See. e.g., CIX comments at 9, Compuserve comments at 5-6, NCTA comments at 5-7, AOL ex pane.

163 in this respect, we distinguish Internet access providers from application providers such as Juno;

electronic mail is the only functionality Juno offers.

164 We note that large corporate users with internal computer networics and direct connections to their
Internet access providers receive somewhat different functionality than do residential dial-up subscribers.
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transport.165 As such, we conclude that it is appropriately classed as an ‘information
service.” ~

81. An Internet access provider, in that respect, is not a novel entity incompatible
with the classic distinction between basic and enhanced services, or the newer distinction
between telecommunications and information services. In essential aspect, Internet access
providers look like other enhanced -- or information -- service providers. Internet access
providers, typically, own no telecommunications facilities. Rather, in order to provide those
components of Internet access services that involve information transport, they lease lines, and
otherwise acquire telecommunications, from telecommunications providers — interexchange
carriers, incumbent local exchange carriers, competitive local exchange carriers, and others. t67

In offering service to end users, however, they do more than resell those data transport
services. They conjoin the data transport with data processing, information provision, and
other computer-mediated offerings, thereby creating an information service. Since 1980, we
have classed such entities as enhanced service providers. We conclude that, under the 1996
Act, they are appropriately classed as information service providers.

82. Our findings in this regard are reinforced by the negative policy consequences
of a conclusion that Internet access s~ervices should be classed as “telecommunications.” We
have already described some of our concerns about the classification of information service
providers generally as telecommunications carriers.’68 Turning .specifically to the matter of
Internet access, we note that classifying Internet access services as telecommunications
services could have significant consequences for the global development of the Internet.~
We recognize the unique qualities of the Internet, and do not presume that legacy regulatory
frameworks are appropriately applied to it.’~°

165 As GTE put it, ‘~[t]he very core of the Internet and its associated services is the ability to ‘retrieve’ and

‘utilize’ information.” GTE comments at IS.

~ Eu: see Bell Atlantic reply comments at 7-9 (Internet access providers should make universal service
fund contributions to the extent of the telecommunications component of their services).

167 See supra Section IV.D.l.

~ See supra Section lI.C.I.

~ On a related point, we note that the European Commission has determined that extant IP telephony
services should not be regulated as “voice telephony.” S:ants of Voice Communications on Internet Under
Community Law and~ in Panicular, Under Directive 90/388/EEC, Official Journal of the European Community
0] No C 6 (January 10, 1998) at 4.

‘~° The United States emphasized in the WTO Negotiations on Basic Telecommunications that countries

should not impose new regulatory burdens on Internet and online service providers that could stifle the
development of new technologies and services. See The White House, A Frameworkfor Global Electronic
Commerce 24 (July 1, 1997). As a general matter, the participants in those negotiations characterized as “basic”
those services that involve end-to-end transmission of user-supplied information, such as voice telephony, packet
switched and circuit-switched data transmission, telex, telegraph, fax, and leased lines. Services such as the
provision of online databases, electronic mail, and voice mail, by contrast, were characterized as “value-added.”
As pan of the WTO Basic Telecom Agreement, however, WTO Members enter their own schedule of
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3. IP Telephony

23. Having concluded that Internet access providers do not offer
“telecommunications service” when they furnish Internet access to their customers, we next
consider whether certain other Internet-based services might fall within the statutory definition
of “telecommunications.’ We recognize that new Internet-based services are emerging. and
that our application ‘of statutory terms must take into account such technological
developments. We therefore examine in this section Internet-based services, known as IP
telephony, that most closely resemble traditional basic transmission offerings.’7’ The
Commission to date has not formally considered the legal status of IP telephony.’~ The
record currently before us suggests that certain “phone-to-phone IP telephony” services lack
the characteristics that would render them “information services” within the meaning of the
statute, and instead bear the characteristics of “telecommunications services.” We do not
believe, however, that it is appropriate to make any definitive pronouncements in the absence
of a more complete record focused on individual service offerings.

24. “IP telephony” services enable real-time voice transmission using Internet
protocols)n The services can be provided in two basic ways: through software and hardware
at customer premises, or through “gateways” that enable applications originating and/or
terminating on the PSTN.’4 Gateways are computers that transform the circuit-switched voice
signal into IP packets, and vice versa, and perform associated signalling, control, and address
translation functions. The voice communications can be transmitted along with other data on
the “public’ Internet, or can be routed through intranets or other private data networks for
improved performance. Several companies now offer commercial IP telephony products. For,
example, VocalTec sells software that end users can install on their personal computers to

commitments with regard to the extent of their liberalization efforts.

“~ Several of the commenters discuss I? telephony as a service that, for legal and policy reasons, should be
treated as a “telecommunications service” under the Act. See AT&T comments at 12-13; Alaska comments at 8-
9; AirTouch comments at 30-31; Senators Stevens and Burns comments at 8; RTC comments at 13.

‘~ A petition for rulemaking by Americas Carriers Telecommunication Association (ACTA) asking that I?

telephony software and hardware providers be classified as common carners is still pending. See Common
Carrier Burea~i ClarUie.r and Extends Request for Comment on ACTA Petition Relating to “Internet Phone”
Software and Hardware — P.M 8775, Report No. CC 96-10 (March 25, 1996). Although the analysis in this
Report addresses many of the issues raised in the ACTA petition, we will be considering the petition in a
separate order.

173 While these services are often referred to as “Internet telephony,” the same technology is used both over

the public Internet and over separate private lP networks. This class of services includes both voice and
facsimile transmission using IP.

~ The two basic technical mechanisms described here can be used to create a broad range of IP telephony

service offerings. For example, gateways can be deployed on either the originating or the tenninating end of the
call, or both. Wherever a gateway is not deployed, premises-based equipment must be available as an
alternative.
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make calls to other users with similar equipment, and also makes software used in
gateways.’75 Companies such as IDT and Qwest employ gateways to offer users the ability to
call from their computer to ordinary telephones connected to the public switched network, or
from one telephone to another.’76 To use the latter category of services, a user first picks up
an ordinary telephone handset connected to the public switched network, then dials the phone
number of a local gateway. Upon receiving a second dialtone, the user dials the phone
number of the party he or she wishes to call. The call is routed from the gateway over art IP
network, then terminated through another gateway to the ordinary telephone at the receiving
end)”

85. Contmenters that discuss IP telephony are split on the appropriate treatment of
these services.’7t Several parties, including Senators Rockefeller, Snowe, Stevens, and Burns,
urge that IP telephony providers offer interstate telecommunications services and,
consequently, should contribute to universal service support mechanisms.’~ Other parties,
including Senator McCain, Representative White arid the National Telecommunications and
Information Administation, oppose application of Title II regulation)~° Some commenters
argue that IP telephony is a nascent technology that is unlikely to generate significant
revenues in the foreseeable future.’8’ Regardless of the size of the market, we must still
decide as a legal matter whether any I? telephony providers meet the statutory definitions of
offering “telecommunications” or “telecommunications service” in section 3 of the 1996 Act.

‘“ To engage in a “computer-to-computer” call, a user must typically install IP telephony software on a
personal computer equipped with a sound card and microphone, connect to the Internet through an ISP, locate
another user who is running compatible IP telephony software and is also connected to the Internet at that
moment, and then initiate a call to the other user. See Ashley Dunn, “More Phone, Less Computer, Behind New
Generation of Intemet Phones,” New York Timex CyberTimes, January 7, 1998; Deborah Branscurn, “A Cheaper
Way to Phone,” Newsweek, March 16, 1998. at 80 (describing different forms of IP telephony).

“~ Significant commercial phone-to-phone services have recently been announced by IDT, AT&T, Qwest.

Delta 3, and ICG. See Nicholas Denton, “Telecoms Set to Take Further Step into Cyberspace,” Financial Times,
March 13, 1998, at 6; Paul Festa, “Net Phone Market Heats Up,” C~Ne: News.com, March 11, 1998
(htzp:llwww.news.comfNewslltemlo,4,19977.00.html).

More specifically, the customer places a call over the public switched telephone network to a gateway,
which returns a second dial tone, and the signalling information necessary to complete the call is conveyed to the
gateway using standard in-band (i.e., DMTF) signals on an overdial basis. The customer’s voice or fax signal is
sent to the gateway in unprocessed form (that is, not compressed and packetized). The service provider
compresses and packetizes the signal at the gateway, transmits it via IP to a gateway in a different local
exchange, reverses the processing at the terminating gateway, and sends the signal out over the public switched
telephone network in analog, or uncompressed digital, unpacketized form.

“~ Compare AT&T comments at 12-13; Alaska comments at 8-9; Airtouch comments at 30-31; Senators

Stevens and Burns comments at 8; RTC comments at 13 (arguing that IP telephony services are
“telecommunications”) with AOL reply comments at 8-9; Corncast reply at 4 (claiming IP telephony services
should not be regulated under the Act at this time).

‘~ See, e.g., Senators Rockfeller and Sriowe letter, Senators Stevens and Bums comments at 8.

‘~ See Senator McCain letter, Representative White letter; Assistant Secretary Irving letter.

“ See AOL reply comments at 8; Comcast reply comments at 4; Senator McCain letter at 4.
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86. As we have observed above in our general discussion of hybrid services, the
classification of a service under the 1996 Act depends on the functional nature of the end-user
offering)82 Applying this test to IP telephony, we consider whether any company offers a
service that provides users with pure ‘telecommunications.” We first note that
“telecommunications” is defined as a form of “transmission.”83 Companies that only provide
software and hardware installed at customer premises do not fall within this category, because
they do not transmit information. These providers are analogous to PBX vendors, in that they
offer customer premises equipment (CPE) that enables end users to engage in
telecommunications by purchasing local exchange and interexchange service from carriers.
These CPE providers do not, however, transport any traffic themselves. ~

87. In the case of “computer-to-computer” IP telephony, individuals use software
and hardware at their premises to place calls between two computers connected to the
Internet. The IP telephony software is an application that the subscriber runs, using Internet
access provided by its Internet service provider. The Internet service providers over whose
networks the information passes may not even be aware that particular customers are using IP
telephony software, because IP packets carrying voice communications are indistinguishable
from other types of packets. As a general matter, Title II requirements apply only to the
“provi[sionj “ or “offering” of telecommunications.’~ Without regard to whether
“telecommunications” is taking place in the transmission of computer-to-computer IP
telephony,t~ the Internet service provider does not appear to be “provid[ingj”
telecommunications to its subscribers)~

88. “Phone-to-phone” IP telephony services appear to present a different case. In
using the term “phone-to-phone” IP telephony, we tentatively intend to refer to services in
which the provider meets the following conditions: (1) it holds itself out as providing voice

- telephony or facsimile transmission service; (2) it does not require the customer to use CPE

‘~ See .supra Section l1I.D. 1.

‘:3 47 U.S.C. ~ l53(43).

‘‘ We note that this argument applies to IP telephony services provided through both dial-up residential

connections to the .public Internet, and to dedicated tines connected to corporate local area networks. The critical
distinction is that packetizing and depacketizing takes place at the customer premises, rather than within the
network.

~ See 47 U.S.C. ~ 153(46), 254(d).

~ It may be argued that the poor sound quality of such services when offered over the public Internet

effectively constitutes a “change in the fonn or content” of user information. Because of our conclusion that IP
telephony software companies do not “provide telecommunications,” we need not resolve this question.

‘~ As we note in Sectton IV.D.I, the provider of underlying transmission facilities is “providing

telecommunications” to the Internet service provider. Further, if the customer uses a dial-up Internet connection,
there is of course a LEC that “provides telecommunications” regardless of what information service that customer
employs. This underlying telecommunications service is, however, distinguishable from the IP telephony
functionality for the same reason it is distinguishable from the Internet access services offered by Internet service
providers.
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different from that CPE necessary to place an ordinary touch-tone call (or facsimile
transmission) over the public switched telephone network; (3) it allows the customer to call
telephone numbers assigned in accordance with the North American Numbering Plan. and
associated international agreements; and (4) it transmits customer information without net
change in form or content.

89. Specifically, when an IP telephony service provider deploys a gateway within
the network to enable phone-to-phone service, it creates a virtual transmission path between
points on the public switched telephone network over a packet-switched IP network. These
providers typically purchase dial-up or dedicated circuits from carriers and use those circuits
to originate or terminate Internet-based calls. From a functional standpoint, users of these
services obtain only voice transmission, rather than information services such as access to
stored files.’~ The provider does not offer a capability for generating, acquiring, storing,
transforming, processing, retrieving, utilizing, or making available information. Thus, the
record ci.~rrent1y before us suggests that this type of IP telephony lacks the characteristics that
would render them “information services” within the meaning of the statute, and instead bear
the characteristics of “telecommunications services.”

90. We do not believe, however, that it is appropriate to make any definitive
pronouncements in the absence of a more complete record focused on individual service
offerings. As stated above, we use in this analysis a tentative definition of “phone-to-phone”
I? telephony. Because of the wide range of services that can be provided using packetized
voice and innovative CPE, we will need, before making defmitive pronouncements, to
consider whether our tentative definition of phone-to-phone i~ telephony accurately
distinguishes between phone-to-phone and other forms of IP telephony, and is not likely to be
quickly overcome by changes in technology. We defer a more definitive resolution of these
issues pending the development of a more fully-developed record because we recognize the
need, when dealing with emerging services and technologies in environments as dynamic as
today’s Internet and telecommunications markets, to have as complete information and input
as possible.

91. In upcoming proceedings with the more focused records, we undottbtedly will
be addressing the regulatory status of various specific forms of IP telephony, including the
regulatory requirements to which phone-to-phone providers may be subject if we were to
conclude that they are “telecommunications carriers.” The Act and the Commission’s rules
impose various requirements on providers of telecommunications, including contributing to
universal service mechanisms, paying interstate access charges, and filing interstate tariffs.’~
We note that, to the extent we conclude that certain forms of phone-to-phone IP telephony

“ Routing and protocol conversion within the network does not change this conclusion, because from the
user’s standpoint there is no net change in form or content.

~ Other requirements include, but are not limited to: customer proprietary network information (CPNI)

rules; section 214 authori~rion requirements for international service; interconnection ~‘ovisions of section
251(a); TRS obligations; CALEA assistance capability requirements; compliance with standards prorn’ulgated
pursuant to sections 255 (access by persons with disabilities) and 256 (coordination for interconnectivity); and
certain fees, reporting, and filing requirements.
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service are “telecommunications services,” and to the extent the providers of those services
obtain the same circuit-switched access as obtained by other interexchange carriers, and
therefore impose the same burdens on the local exchange as do other interexchange carriers,
we may find it reasonable that they pay similar access charges. On the other hand, we likely
will face difflcult and contested issues relating to the assessment of access charges on these
providers. For example, it may be difficult for the LECs to determine whether particular
phone-to-phone IP .telephony calls are interstate, and thus Subject to the federal access charge
scheme, or intrastate. We intend to examine these issues more closely based on the more
complete records developed in future proceedings.

92. With regard to universal service contributions, to the extent we conclude that
certain forms of phone-to-phone IP telephony are interstate “telecommunications,” and to the
extent that providers of such services are offering those services directly to the public for a
fee, those providers would be “telecommunications carriers.” Accordingly, those providers
would fall within section 254(d)’s mandatory requirement to con~ibute to universal service
mechanisms. Finally, under section 10 of the Act, we have authority to forbear from
imposing any rule or requirement of the Act on telecommunications carriers.’~° We will need
to consider carefully whether, pursuant to our authority under section 10 of the Act, to forbear
from imposing any of the rules that would apply to phone-to-phone IP telephony providers as
“telecommunications carriers.”

93. We recognize that our treatment of phone-to-phone IP telephony may have
implications for the international telephony market. In the international realm, the
Commission has stated that IP telephony serves the public interest by placing significant
downward pressure on international settlement rates and consumer prices.’9’ In some
instances, moreover, IP telephony providers have introduced an alternative calling option in
foreign markets that ctherwise would face little or no competition. We continue to believe
that alternative calling mechanisms are an important pro-competitive force in the international
services market. We~ need to consider carefully the international regulatory requirements to
which phone-to-phone providers would be subject. For example, it may not be appropriate to
apply the international accounting rate regime to IP telephony.

4. Policy Implications

94. Congress directed us to explain in this Report “the impact of the Commission’s
interpretation. . . on the current and future provision of universal~ and “the

~‘° 47 U.S.C. 160.

“ See Rules and Policies on Foreign Participation in the U.S. Telecommunications Marker and Market
En~y and Regulation of Foreign..Affihioied Entities, Report and Order and Order on Reconsideration, 12 FCC
Rcd 23,891 (1997), recon. pending.

192 Appropriations Act at §623(bXI). We have also betn directed to explain specifically how our
application of the statutory definition to “mixed or hybrid services” impacts on “universal service definitions and
support.” Id at § 623(bX2).
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consistency of the Conu-nission’s application” of statutory definitiorls.t93 Therefore, we
address in this section the policy consequences of the legal analysis described above. We
conclude that our reading of the statutory definitions reflects a consistent approach that will
safeguard the current and future provision of universal service to all Americans, and will
achieve the 1996 Act’s goals of a “pro-competitive, deregulatory communications policy.”
Further, we are committed to monitoring closely developments in the telecommunications
industry to ensure that such changes do not undermine our obligation to ensure universal
service.

a. Generally

95. The Internet and other enhanced services have been able to grow rapidly in part
because the Commission concluded that enhanced service providers were not common carriers
within the meaning of the Act)~ This policy of distinguishing competitive technologies from
regulated services not yet subject to full competition remains viable. Communications
networks function as overlapping layers, with multiple providers often leveraging a common
infrastructure.195 As long as the underlying market for provision of transmission facilities is
competitive or is subject to sufficient pro-competitive safeguards, we see no need to regulate
the enhanced functionaiities that can be built on top of those facilities. We believe that
Congress, by distinguishing “telecommunications service” from “information service,” and by
stating a policy goal of preventing the Internet from being fettered by state or federal
regulation, endorsed this general approacb.’~ Limiting carrier regulation to those companies
that provide the underlying transport ensures that regulation is minimized and is targeted to
markets where full competition has not emerged. As an empirical matter, the level of
competition, innovation, investment, and growth in the enhanced services industry over the
past two decades provides a strong endorsement for such an approach.

b. Impact on Universal Service

96. Congress has directed us to explain how our interpretation of the 1996 Act
promotes “the current and future provision of universal service to consumers in all areas of

“~ IdL at ~ 623(bX2).

~ AOL comments at 7-8; USIPA comments at 3; ITI and TTAA comments at 8; AOL. reply comments at
Attachment 14-16.

~ See AOL reply comments at Attachment 2.7.

~96 Several comrnenters observe that the 1996 Act states that it is the policy of the United States “to

promote the continued development of the Internet and other interactive computer services and interactive media
[and] to preserve the vibrant and competitive free market that presently exists for the Intemet and other

interactive computer services, unfettered by Federal or State regulation.” 47 U.S.C. § 230(bXl)-(2). See CIX
comments at 5; IT! and ITAA comments at 8; NCTA comments at to; cix reply at 1-2. See aI~rn Senator
McCain letter at 2 (claiming that imposition of new burdens on Internet services would be directly contrary to
the will of Congress).
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the Nation, including high cost and rural areas.”’~ With regard to the current provision of
universal service, we have established programs under section 254 to fund telecommunications
services in high-cost areas and for low-income consumers, as well as access to advanced
services for schools, libraries, and rural health care providers.’9t We believe that these
programs have been designed with a sufficiently broad conthbution base to support current
universal service needs.’~

97. As we have explained, our interpretation of the terms “telecommunications” and
“information service” reflect continuity with pre-existing legal categories. Consequently, we
do not believe that these interpretations would create significant shifts in contribution
obligations based on the current configuration of the communications industry. Retail
revenues of Internet service providers — approximately five billion dollars in 1997200 — are
relatively small compared to the $100 billion in long-distance revenue reported in the latest
telecommunications relay service fund worksheet report.20’ The fact that Internet access is not
considered a “telecommunications service” therefore does not have a significant impact on the
current universal service funding base. More importantly, however, Internet access generates
additional telecommunications revenue to support universal service in the form of. the
thousands of business lines (with their associated tariffed rates, subscriber line charges, and
presubscribed interexchange carrier charges) that Internet service providers must purchase in

‘~ Appropriations Act, § 623(bXl).

‘~ See Unñ’ersal Service Order, 12 FCC Rcd at 8888-8951, para.s. 199-325 (addressing high cost support);
Id at 8952-8994, paras. 326-409 (addressing low-income support); Id. at 9002-9092, paras. 424-607 (establishing
mechanisms to support access to advanced services for schools and libraries).

‘~ Commenters that expressed concern about the sufficiency of the current mechanisms generally did so on
the basis of the split between federal and state support. Arguments about the effects of Internet-based services
generally focused on potential effects in the future. See, e.g., Senators Stevens and Burns comments at 9
(“Federal and state universal service mechanisms, including access charges, currently collect enough money to
support the physical infrastructure today. However, if the current Commission exemptions from universal service
contributions and access charges remain unchanged, that will not be the case tornorrow.)

200 Coopers & Lybrand’s New Media Group, Internet Service Provider Overview (presented at FCC en

banc hearing, Feb. 19, 1998) at 18.

20~ Telecommunications lndusay Revenue: TRS Fund Worksheet (FCC Common Carrier Bureau, Industry

Analysis Division, November 1997) at Figure I. See also MCI reply comments at 1-2 (observing that exclusion
of Internet revenues has an insignificant effect on universal service funding). We note, however, data presented
at our February 19, 1998 en banc hearing indicating that Internet service provider market revenues are projected
to grow to eighteen billion dollars in the year 2000. See sspro Section lV.C.

We use the disparity between long distance market revenues and Internet service provider m’azicet
revenues to illustrate the relatively small size of the Internet service provision market. We note, however, that
the total revenues subject to universal service mechanism substantially exceed the long distance revenues.
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order to provide connectivity to their users, and the high-capacity Leased lines that they use to
route data across their networks.202

98. It is critical, however, to make sure that our interpretation of the statute, to the
extent legally possible, will Continue tO sustain universal service in the future. Some parties
argue that, as new communications services such as Internet access and IP telephony grow,
traffic will shift away from conventional telecommunications services, thus draining the
support base for universal service.203 We are mindful that, in order to promote equity and
efficiency, we should avoid creating regulatory distinctions based purely on technology.
Congress did not limit “telecommunications” to circuit-switched wireline transmission, but
instead defined that term on the basis of the essential functionality provided to users.204 Thus,
for example, we have previously required paging providers to contribute to universal service
funding, because they are providers of “telecommunications service.”205 We have also
required private carriers to contribute to federal universal service funding, even though they
are not common carriers.2°~ In this Report, we have further addressed providers of pure
transmission capacity used for Internet services, and have concluded that these entities provide
services that meet the legal definition of “telecommunications.” We also have considered the
regulatory status of various forms of “phone-to-phone IP telephony” ~service mentioned
generally in the record. The record currently before us suggests that certain of these services
lack the characteristics that would render them “information services” within the meaning of
the statute, and instead bear the characteristics of “telecommunications services.” We do not
believe, however, that it is appropriate to make any definitive pronouncements in the absence
of a more complete record focused on individual service offerings. As noted, to the extent we

202 AOL comments at 17 n.65 (stating that AOL spent over S900 million on telecommunications services in

its most recent fiscal year). See also CJX comments at 10-Il; Compuser~’e comments at 11; Coalition comments
at 13; ITI and ITAA comments at 8-9; USIPA comments at 4; Internet Service Providers reply comments at 4-5.
But see AT&T reply comments at 12; RTC reply comments at 10 (asserting that indirect ISP contributions are
insufficient to support universal service in an equitable manner); but see also GTE reply comments at 21-22
(arguing that current FCC interpretations favor self-provision of transmission by ISP5). We acknowledge that
such indirect contributions are different from direct contributions by telecommunications caniers. The point is
that Internet access does generate substantial support for universal service.

203 See AirTouch comments at 28-33: Alaska comments at 8-10; Ameritech comments at 2; AT&T

comments at 12-13; GTE comments at 15-17; Senators Stevens and Burns comments at 8-9; RTC comments at
10-13; TDS comments at 3; WUTC comments at 5; AT&T reply comments at 11-12; Bell Atlantic reply
comments at 14.

204 See 47 U.S.C. § 153(46) (“The term ‘telecommunications service’ means the offering of

telecommunications for a fee directly to the public . . . regardless of the facilities used.”) (emphasis added). The
Commission has followed the saint approach in implementing Compztter II. See. e.g., American Telephone and
Telegraph Compat~ For Authority under Section 214 of the Communications Act of 1934, as amended, to bzswi!
arid Operate Packet Switches at Spec(fled Telephone Company Loca.eions in the United States. Memorandum
Opinion. Order and Authorization, 94 FCC 2d 48 (1983) (BPSS) (classifying pure packet switching as a basic
service).

~ Univers.alSeri’içeOrde.r, 12 FCC Rcd. at 9179, pain. 787.

20~ Universal Service Order, 12 FCC Rcd. at 9182-9184, paras. 793-96.
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conclude that certain forms of phone-to-phone IF’ telephony are “telecommunications,” and to
the extent that providers of such services are offering those servic’es directly to the public for
a fee, those providers would be ‘telecommunications carriers.” Accordingly, those providers
would fall within section 254(d)’s mandatory requirement to contribute to universal service
mechanisms. If such providers are exempt from universal service contribution requirements,
users and carriers will have an incentive to modify networks to shift traffic to Internet
protocol arid thereby avoid paying into the universal service fund or, in the near term, the
universal service contributions embedded in interstate access charges. If that occurs, it could
increase the burden on the more limited set of companies still required to contribute.207 Such
a scenario, if allowed to manifest itself, could well undermine universal service. At this time,
however, there is no evidence that there is an immediate threat to the sufficiency of universal
service support.

99. Several commenters urge us to subject Internet access providers and other
information service providers to universal service contribution requirements.20t The potential
future threat to universal service funding posed by use of the Internet derives from services
that are functionally substitutable for telecommunications services at the same level of the
network hierarchy. An end user that shifts its local exchange service from an incumbent local
exchange carrier (LEC) to a competitive LEC, or-to a wireless carrier, is purchasing a
functionally identical service using different providers or technologies. We have designed the
universal service regime so that shifting between such services does not eliminate the
contribution requirement. Substitutability in a particular case, however, is not sufficient under
the statute to require universal service contributions. Instead of making a telephone call or
sending a fax, an end user could send an overnight letter. It is unlikely, however, that anyone
would argue that the overnight delivery service should contribute to universal service funding.
The key difference is that delivery service does not provide “telecommunications” as defined
in the Act. Congress limited universal service contribution obligations to providers of
“telecommunications,” because only those services are truly substitutable in a functional sense.

100. Some parties argue that we should reclassify Internet service providers as
telecommunications carriers in order to address congestion of local exchange networks caused
by Internet usage.209 We note that the Commission addressed this argument last year in the
Access Reform proceeding, and decided to continue to treat Internet service providers as end
users for purposes of access charges.21° As the Commission stated in that Order, although
concerns about network congestion deserve serious consideration, imposition of per-minute

z°~ We recognize that there are other factors that could influence a carrier in deciding to shift its traffic.

~ AirTouch comments at 30; Alaska comments at 9; AT&T comments at 12-13; SBC comments at 2;
February 19, 1998 en bane transcript at 25 (testimony of Mr. Comstock); AT&T reply comments at II, 14; BelL
Atlantic reply comments at 2, 10-11; Febn3ay 19, 1998 en bane transcript at 88-89 (testimony of Mr. Dix, LCL,
Int’l).

‘°~ See. e.g.. Bell Atlantic reply comments at 10-12.

ZIG First Report and Order in the Matter ojAccess Charge Reform, 12 FCC Rcd 15982, 16133-16135,

paras. 34.4-48 (‘Access Charge Reform Order”).

BEST CUPYAVAU AbI
11549

193
IleinOnhine -- 13 No. 17 F.C.C.R. 11549 1998



Federal Communications Commission FCC 9847

interstate access charges on Internet service providers is not an appropriate solution.
Coxnmenters in this proceeding have raised many of the same arguments that we considered in
the Access Reform proceeding. We make no conclusions here as to whether some alternate
rate structure for Internet service providers would be more efficient. That is an issue best
addressed either on reconsideration of our Access Reform decision, or in connection with the
Notice of Inquiry on Internet and Information Services that Use the Public Switched
Telephone Network that we issued in the Access Reform proceeding.2” For purposes of this
Report, we believe that the central issue is whether our decision that Internet access is not a
“telecommunications service” is likely to threaten universal service. In other words, will
Internet usage place such a stjain on network resources that incumbent LECs will be unable to
provide adequate service? As we noted in the Access Reform Order, both ILECs and the
Network Reliability and Interoperability Council agreed that Internet usage did not pose any
threat to overall network reliability.212 Incumbent LECs are investing in network upgrades to
handle Internet traffic, and our Notice of Inquiry docket provides the appropriate forum to
consider steps that we could take to ensure that incumbent LECs have incentives to choose the
most efficient technology.

101. We realize that, as technology evolves, new means of providing
telecommunications service may emerge. Although we conclude that Internet access is not a
“telecommunications service,” we acknowledge that there may be telecommunications services
that can be provisioned through the Internet We have singled out IP telephony serviççs for
discussion in this Report2~ As discussed above, users of certain forms of phone-to-phone IP
telephony appear to pay fees for the sole purpose of obtaining transmission of information
without change in form or content. Indeed, from the end-user perspective, these types of
phone-to-phone IP telephony service providers seem virtually identical to traditional circuit-
switched carriers. The record currently before us suggests that these services lack the
characteristics that would render them “information services” within the meaning of the
statute, and instead bear the characteristics of “telecommunications services.”214 With respect
to the provision of pure transmission capacity to Internet service providers or Internet
backbone providers, we have concluded that such provision is telecommunications.

102. As some parties observe, our interpretation of the 1996 Act may mean that
information services such as Internet access are not eligible for subsidies outside of the
limited scope of schools and libraries under section 254(h).215 We believe Congress made a

211 Usage of the Public Switched Network by Information Service and Internet Access Providers, Notice of

inquiry, II FCC Rcd 21354 (1996).

232 Access Charge Reform Order. 12 FCC Rcd at 16134, para. 347. See aLro Comcasz reply comments at 4

(claiming that cable-based ISPs actually reduce demand on the PSTN).

213 See .rupra Section LV.D.3.

~‘ As discussed above, however, we do not believe that it is appropriate to make any definitive

pronouncenlents in the absence of a more complete record focused on individual service offerings.

~ Senators Stevens and Burns comments at 9; TDS comments at 10-Il. On section 254(h), see i,~fra

Section Vl.B.2.
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policy decision to limit support for information services to schools and libraries.
“Telecommunications services” provide the basic transmission functionality that enables
customers in rural and high-cost areas to connect to the rest of America. These services also
enable users to reach Internet access providers, so reductions in the cost of basic telephone
service in rural areas will effectively reduce the cost of Internet access in those areas. The
information services delivered over telecommunications networks are not sensitive to distance
and density to the same extent as the telecommunications facilities themselves. Therefore, the
rationale for establishing a subsidy mechanism for these services is far more attenuated.

103. At this early stage of Internet development, we cannot know whether market
and technological forces will result in Internet access being widely available in nirai arid high
cost areas. Already, free electronic mail services such as Juno and low-cost Internet access
devices such as WebTV have made Internet-based services far more affordable. A recent
study found that at least 87% of the U.S. population has access to a commercial Internet
service provider through a local call, and that three-fourth of Americans live in local calling
areas with at least three Internet service provider points of presence.216 America Online
reports that seventeen percent of its local access nodes are in rural counties.21 Rural Internet
service providers, especially smaller entrepreneurial companies, will be able to provide more
affordable and widely-available service if they are not subject to unnecessary regulatory
burdens.218 Finally, the support mechanism that will benefit schools and libraries established
pursuant to section 254(h) of the 1996 Act will enable rural libraries to provide public access
Internet terminals, and rural school districts to make Internet access available to their students.

104. Congress did recognize that “telecommunications services” would evolve over
time, and that universal service should adapt to reflect those change. Thus, for example,
universal service today includes functionalities such as touchtone service and access to 911
that simply did not exist in previous decades.219 Other such innovations, as well as
improvements in voice transmission quality, will no doubt occur in the future, and we will
update our definition of universal service to account for those changes. For example, it
appears that universal service funds could be used to ensure rural and high-cost areas have
affordable access to high-speed data transmission services, such as xDSL, when those services
meet the criteria for support outlined in section 254(c).

c. Consistency of Commission Decisions

216 Shane Greenszein, Univer3ai Service in the Digital Age: The Commercioiizarian mid Geography of US~

Inierner Acce.s.s (available at hnp://skew2.kellogg.nwu.eduJ~- ensteinire Jpapers/ISPACCESS2pdI)at table
I. The author of the study notes that these numbers likely underestimate the nile level of access. Ii at 22-23.

217 AOL comments at 6 n.35.

~ Carolina Connection, Inc. comments at 1; CTJIISP comments at 2; City of Norfolk comment~ at 1-2;
CIX comments at ii; Compuserve comments at 11-12.

~ See UniversoiSer-vice Order, 12 FCC Rcd at 8814-8817, paras. 71-74.
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105. We believe that the framework described in this Report, and in the May 8th,
1997 Universal Service Order, is entirely consistent, both internally and with the l~tter and
spirit of the Act. Companies that are in the business of offering basic interstate
telecommunications functionality to end users are “telecommunications carriers,” and therefore
are covered under the relevant provisions of sections 251 and 254 of the Act. These rules
apply regardless of the underlying technology those service providers employ, and regardless
of the applications that ride on top of their services. Therefore, although we will need to
consider further the definition of “phone-to-phone” I? telephony, the record currently before
us suggests that certain of these services lack the characteristics that would render them
“information services” within the meaning of the statute, and instead bear the characteristics
of “telecommunications services.” Further, we have found that providers of pure transmission
capacity to support Internet services are providers of “telecommunications.” Internet service
providers and other information service providers also use telecommunications networks to
reach their subscribers, but they are in a very different business from carriers. Internet service
providers provide their customers with value-added functionality by means of computer
processing and interaction with stored data~ They leverage telecommunications connectivity
to provide these services, but this makes them customers of telecommunications carriers rather
than their competitors. -

106. Under our framework, Internet service providers are not treated as carriers for
purposes of interstate access charges, interconnection rights under section 251, and universal
service contribution requirements. This treatment admittedly provides some benefits to such
companies, but it also imposes limitations. Internet service providers are not entitled under
section 251 to purchase unbundled network elements or discounted wholesale services from
incumbcnt LECs, they are not entitled to federal universal service support for serving high-
cost and rural areas, arid they are not entitled to reciprocal compensation for terminating local
telecommunications traffic.220 As we discuss below, the one case in which Internet service
providers and carriers enjoy similar treatment is in the provision of certain services to schools

221and libraries at discounted rates. In that case, Congress expressly directed the Commission
to create “competitively neutral rules” to facilitate “access to advanced telecommunications
and information services.”~ There is no necessary connection between those who contribute

~ The Commission has solicited comment on whether it should use its general rulemaking authority to
extend to Internet service providers and other information service providers some or all of the tights accorded by
section 251 to requesting telecommunications carriers. See Computer III Further Remand Proceeding, at pars.
96.

We make no determination here on the question of whether competitive LECs that serve
Internet service providers (or Internet service providers that have voluntarily become competitive LECs) are
entitled to reciprocal compensation for terminating Internet traffic. That issue, which is now before the
Commission, does not turn on the status of the Internet service provider as a telecommunications carrier or
information service provider. See Pleading Cycle Established for Comments on Request by ALTS for
Clarification of the Commission’s Rules Regarding Reciprocal Compensation for Information Service Provider
Traffic, Public Notice, CCB/CPD 97-30 (released July 2, 1997).

~ See infra Section V.B.2.

47 USC ~ 25401X2).
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to universal service funding and those entitled to receive support.223 For example,
contributions to the fund are primarily derived from interexchange carriers, but th~ companies
that receive high..cost support are LECs. Paging providers are required to contribute to
universal service, but have limited opportunity to receive support. We realize that Congress
carefully balanced several competing concerns when it crafted the universal service provisions
of the 1996 Act. After reviewing our implementation of those provisions, and considering
novel issues such as the status of IP telephony, we believe that we are being faithful to the
balance struck by Congress.

V. WHO CONTRIBUTES TO UNIVERSAL SERVICE MECHANISMS

A. Overview

107. In this section, we review our decision regarding which entities must contribute
to universal service support mechanisms, which entities should contribute, and which entities
should be exempt from contributing. We affirm that the plain language of section 254(d),
which mandates contributions from “every telecommunications carrier that provides interstate
telecommunications services,” requires the Commission to construe broadly the class of
carriers that must contribute.~4 In addition, we find that the Commission properly exercised
the permissive authority granted by section 254(d) to include other providers of interstate
telecommunications -in the pool of universal service contributors. We have also re-examined
the Commission’s implementation of the limited authority set forth in section 254(d) to
exempt de minimis contributors and affirm that the Commission has not exceeded the
boundaries established by the statute. We conclude that the Commission appropriately
exercised the flexibility that section 254(d) grants it to exempt those entities whose
contributions would be de minirnis and to include in the pool of contributors those providers
of telecommunicati~ns whose contributions are required by the public interest.

B. Background

108. The 1996 Act expands the class of entities that must contribute to federal
universal service support mechanisms. Prior to the 1996 Act, only interstate interexchange
carriers (IXCs) contributed to the universal service fund that subsidized the cost of local
exchange service in high cost areas and for low-income consumers.225 Under this earlier

~ We note that while prt,viders under the schools and libraries program receive support from the Universal
Service Fund, their suppliers do not receive a subsidy. The providers provide services to schools and libraries at
a price bid down, through a competitive bidding process, from the market rate. See 47 C.F.R. ~ 54.504(a),(b)
(competitive bidding process), (d) (the Commission, or state commissions, may intervene if a carrier offers a rare
higher than the ‘lowest corresponding price,” that is, the lowest price that it charges similarly situated non
residential customers, or if the lowest corresponding price is unfairly high). The federal contribution then covers
a portion of the payment that would otherwise be made by the school or library.

~ See Universal Service Order, 12 FCC R.cd at 9177, para. 783.

225 See 47 C.F.R. § 69.116(a). For a description of universal service as it existed prior to the 1996 Ad, see

Common Carrier Bureau, FCC, “Preparation for Addressing Universal Service issues: A Review of Current
interstate Support Mechanisms,” 90-97 (1996).

11553

197
HeinOriline -- 13 No. 17 F.C.C.R. 11553 1998



Federal Communications Commission FCC 98-67

approach. IXCs contributed through a tariffed interstate charge that was based on the number
of subscriber lines presubscribed to the IXC.~ IXCs with fewer than .05 percentof the
presubscribed lines nationwide were exempt from contributing.227

109. The Commission’s current rules governing universal service contributions stem
from section 254(d) of the 1996 Act, which reads:

[Ejvery telecommunications carrier that provides interstate telecommunications
services shall contribute, on an equitable and nondiscriminatory basis, to the
specific, predictable, and sufficient mechanisms established by the Commission
to preserve and advance universal service. The Commission may exempt a
carrier or class of carriers from this requirement if the carrier’s
telecommunications activities are limited to such an extent that the level of
such carrier’s contributions to the preservation and advancement of universal
service would be de minimis. Any other provider of interstate
telecommunications may be required to contribute to the preservation and
advancement of universal service if the public interest so requires.

Section 623(b)(3) of the Appropriations Act requires us to review “who is required to
contribute to universal service under section 254(d).. . and related existing federal universal
service support mechanisms, and of any exemption of providers or exclusion of any service
that includes telecommunications from such requirement or support mechanisms.”

110. Based on the structure of section 254(d) of the 1996 Act, the Commission
identified two categories of contributors to universal service mechanisms. First, the
Commission identified a group of “mandatory” contributors based on section 254(d)’s mandate
that “[elvery telecommunications carrier that provides interstate telecommunications services
shall contribute. . . to the. . . mechanisms established by the Cominission.”~ Second, the
Commission exercised its “permissive” authority under section 254(d) to require “other
provider[s] of interstate telecommunications to contribute” based on a finding that the public
interest requires these entities to contribute “to the preservation and advancement of universal
service.” In addition, consistent with section 254(d), the Commission exempted contributors
whose contributions would be de minimis.229

“~ 47 C.F.R. § 69.116(a).

227 Id

,,, 47 U.S.C. § 254(d).

~‘ (Jniverwl Service Order, 12 FCC Rcd at 9187, para. 802.
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1 11. Mandatory Contribution ReQuirement. The Commission, concurring with the
recommendation of the Joint Board,23° recognized that the first sentence of section 254(d)
requires that all telecommunications carriers that provide interstate telecommunications must
contribute to the support mechanisms.2~ The Commission concluded that to be a mandatory
contributor to universal service under section 254(d): (1) a telecommunications carrier must
offer “interstate” “telecàmmunkatioris”; (2) those interstate telecommunications must be
offered “for a fee”; and (3) those interstate telecommunications must be offered ‘directly to
the public, or to such classes of users as to be effectively available to the public.”232 The
Commission sought to construe the definition of “telecommunications’ so as to include a
broad class of mandatory contributors.~3

112. The Commission concluded that telecommunications are “interstate” when the
communication or transmission originates in any state, territory, possession of the United
States, or the District of Columbia and terminates in another state, territory, possession, or the
District of Co1umbi&~ Further, the Commission determined that interstate
telecommunications include telecommunications services among U.S. territories and
possessions.~ The Commission also found that private or WATS lines will be considered
entirely interstate when more than ten percent of the traffic they carry is interstate.~

113. In the Universal Service Order, the Commission further concluded that
interstate telecommunications carriers that also provide international telecommunications
services must contribute to universal service support mechanisms based on revenues from both
their interstate and international services.~’ The Commission found that the statute precludes
it from assessing contributions on the revenues of purely international carriers providing
service in the United States, but sought a legislative change that would allow it to reach the
international revenues of all carriers providing service in the United StatesY~

~° Pursuant to section 254(aXl), the Commission convened a federal-state joint Board to make

recommendatioristo the Commission regarding the implementation of sections 214(e) and 254 of the 1996 Act.
47 U.S.C. § 254(aX1). The Joint Board made its recommendations to the Commission on November 8, 1996.
Recommended Decision, 12 FCC Red 87 (1996).

~ Universal Service Order, 12 FCC Red at 9173, pars. 777 citing Recommended Decision, 12 FCC Rcd at
481, pars. 484.

232 Id., 12 FCC Red at 9173, pars. 777 citing 47 U.S.C. §~ 153(22), 153(43), and 153(46).

213 See id., 12 FCC Red at 9173, 9177, parss. 779, 783.

~ Id., 12 FCC Rcdat 9173, pars. 778.

~ Id., 12 FCC Red at 9173, pars. 778 citing4l U.S.C. § 153(22) and Recommended Decision, 12 FCC
Rcd at 481.

~‘ Id., 12 FCC Red at 9173, pars. 778 citing47 C.F.R. § 36.154(a).

~ Id., 12 FCC Rcd at 9173-9175, pars. 779.

~ Id., 12 FCC Red at 9 173-9175, pars. 779.
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114. Based on the statutory definition of the term “telecommunications.”239 the
Commission adopted the following list of services that satisfy the definition of
“telecommunications” and are examples of interstate telecommunications:

cellular telephone and paging services; mobile radio services; operator services;
PCS; access to interexchange service; special access; wide area telephone
service (WATS); toll-free services; 900 services; MTS; private line; telex;
telegraph; video services; satellite services; and resale services.~’°

The Commission also included among contributors those entities providing, on a common
carrier basis, video conferencing services, channel service, or video distribution services to
cable head-ends.’4’ It expressly excluded entities providing services via open video systems
(OVS), cable leased access, or direct broadcast satellite (DBS) from contributing on the basis
of revenues derived from those services.’4’

115. In interpreting the phrase “for a fee” in the definition of “telecommunications
service,” the Commission concluded that the plain language of section 153(46) means services
rendered in exchange for something of value or a monetary payment.’43 The Commission did
not exempt from contribution any broad class of telecommunications carriers that provides
interstate telecommunications services in light of the 1996 Act’s mandate that “every
telecommunications carrier that provides interstate telecommunications services” contribute to
the support mechanisms.’~ Further, the Commission found that, because it contains the
phrase “directly to the public,” the statutory definition of “telecommunications services” is
intended to encompass only telecommunications provided on a common carrier basis.’45
Therefore, the Commission concluded that only common carriers should be considered
statutorily mandated contributors to universal service support mechanisms.’~ In addition, the
Commission concluded that common carrier services include services offered to other carriers,
such as exchange access service, and not just services provided to end users.’~’

~ See 47 U.S.C. § 153(43).

~ UnrversalService Ot~der, 12 FCC Rcd at 9175, pars. 780.

~“ Id., l2FCCRcdat9I76,para.781.

~ Id, 12 FCC Rcd at9176, pain. 781.

~ Id, 12 FCC Rcd at 9177, pain. 784 citing 47 U.S.C. § 153(46).

~ Id, 12 FCC Rcd at 9179, pain. 787 citing 47 U.S.C. § 254(d). The Commission did, however, exempt

Internet service providers and enhanced service providers from contributing. See s~ipra 11.C. 1.

245 Id, 12 FCC Rcd at 9177-9178, pars. 785.

246 Id, 12 FCC Rcd at 9178, pars. 786.

~ id, 12 FCC Rcd at9178, pain. 786.
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116. Permissive Contribution Authority, The Commission observed that section
254(d) also confers “permissive authority” to require “other providers of interstate
telecommunications’ to contribute if the public interest so requires.238 The Commission, citing
the statutory definition, concluded that providers of interstate telecommunications, unlike
providers of interstate telecommunications services, do not offer telecommunications on a
common carrier basis.249 In support of this conclusion, the Commission referred to the
legislative history in which Congress noted the distinction between providers of interstate
telecommunications and providers of interstate telecommunications services when it stated that
an entity can offer telecommunications on a private-service basis without incurring obligations
as a common carrier.~°

117. The Commission found that private network operators that lease excess capacity
on a non-common carrier basis for interstate transmissions should contribute to universal
service support mechanisms because they are “other providers of interstate
te1ecommunications.”~ Similarly, the Commission concluded that payphone aggregators fall
within the Commission’s permissive authority and that the public interest requires that they
contribute.252 The Commission sought to adopt an approach under which contribution
obligations neither affect business decisions nor discourage carriers from offering services on
a common carrier basis.~” Accordingly, the Commission found that the public interest
requires both private service providers that offer interstate telecommunications to others for a
fee and payphone ag~egators to contribute to the preservation and advancement of universal
service in the same manner as carriers that provide ‘interstate telecommunications services.”~

118. The Commission also found that “other providers of telecommunications” that
furnish ielecommunications solely to meet their internal needs, including governmental entities
such as state networks, should not be required to contribute at this time.’” In addition, the
Commission held that cost-sharing for the construction and operation of private networks
would not render participants “other providers of telecommunications” that could be required
to contribute, although the lead participant in such a venture would be required to contribute

~ Id, 12 FCC Rcd at 9132-9183, paras. 793-794.

249 Ii, 12 FCC Rcd at 9182, para. 793 citing 47 U.S.C. § 153(46).

“° Id, 12 FCC Rcd at 9182, para. 793 citing Joint Explanatory Statement at 115.

251 id, 12 FCC Rcd at 9178, 9184, paras. 786, 796.

~ Id, 12 FCC Rcd at 9183, 9134-9185, paras. 794, 797-798.

~ id, 12 FCC Rcdat9I33-9184, para. 795.

284 ii, 12 FCC Rcd at 9183-9184, para. 795.

~ Id., 12 FCC Rcd at 9185-9186, paras. 799-800.
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if it provided interstate telecommunications.2~ The Commission also found that neither public
safety and local governmental entities licensed under Subpart B of Part 90 of its rules nor
entities that provide interstate telecommunications solely to public safety or government
entities will be required to contribute.’”

119. In its Fourth Order on Reconsideration, the Commission affirmed its
conclusion that private service providers that provide interstate telecommunications on a non-
common carrier basis must contribute to universal service pursuant to its permissive authority
over “providers of interstate telecommunications.”258 In that Order, the Commission
concluded that it should not exercise its permissive authority to require systems integrators,
broadcasters, and non-profit schools, universities, libraries, and rural health care providers to
contribute to universal service.~9 Specifically, the Commission found that systems integrators
that do not provide services over their own facilities and are non-common carriers that obtain
a de minimis amount of their revenues from the resale of telecommunications are not required
to contribute to universal service.2~° In addition, the Commission concluded that the public
interest would not be served if it were to exercise its permissive authority to require
broadcasters that engage in non-common carrier interstate telecommunications to contribute to
universal service.26’ The Commission also determined that it is not in the public interest for
the Commission to exercise its permissive authority torequire non-profit schools, colleges,
universities, libraries and health care providers to contribute to universal service?~

120. In the Fourth Order on Reconsideration, the Commission also affirmed its
finding that satellite providers that provide interstate telecommunications services or interstate
telecommunications to others for a fee must contribute to universal service.263 The
Commission explained that satellite providers that provide transmission services on a common
carrier basis are mandatory contributors pursuant to section 254(d), while satellite providers
that provide interstate telecommunications on a non-common carrier basis must contribute
based on the Commission’s permissive authority.26” The Commission concluded, however,
that satellite providers are not required to contribute to universal service on the basis of
revenues derived from the lease of bare transponder capacity because the lease of bare

256 Id.. 12 FCC R.cd at 9185-9186, para. 800.

257 Id, 12 FCC Rcd az 9185-9186, para. 800.

~ Fourth Order on Reconsideration at para. 276.

259 Id, at para. 277.

~ Id,atpara.278.

~ Id, at para. 283.

262 Id. at para. 284.

~ Ii, at para. 288.

2M Id.. at para. 288.
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transponder capacity does not involve transmitting information and, therefore, it is not
“telecommunicatjons.26S The Commission rejected arguments that satellite providers that are
ineligible to receive universal service support should not be required to contribute.~

121. De Minim is Exemption. Section 254(d) provides that the Commission may
exempt a carrier or class of carriers from contributing to universal service mechanisms “if the
carrier’s telecommunications activities are limited to such an extent that the level of such
carrier’s contribution to the preservation and advancement of universal service would be de
minimis.”267 The Commission, adopting the Joint Board’s recommendation, initially concluded
that contributors whose contributions would be less than the administrator’s administrative
costs of collection should be exempt from reporting and contribution requirements.268 The
Commission found that the legislative history indicates that the de minimis exemption was to
be narrowly construed.2~ As a result of its conclusion that the exemption should be based on
the administrator’s costs to bill and collect individual carrier contributions, the Commission,
in the Universal Service Order, adopted the $100.00 minimum contribution requirement used
for TRS contribution270 purposes.27’ In its Fourth Order on Reconsideration, however, the
Commission revised its approach to setting a threshold for the de minimis exemption and
concluded that the de minimis threshold should be increased to $1 0,000.00.2~

122. In the Universal Service Order, the Commission agreed with the Joint Board
that the de minimis exemption was the only basis upon which to exempt contributors7’~ The
Commission explicitly rejected arguments that paging carriers should be exempted because it
found that the statutory language unambiguously requires “every telecommunications carrier
that provides interstate telecommunications services” to contribute!~4 The Commission
concluded that Congress required all telecommunications carriers to contribute to universal
service support mechanisms but provided that in most instances only “eligible” carriers should
receive support, and gave no direction to the Commission to establish preferential treatment

~ !d.,atpara.290.

266 Id, at para. 289.

~ 47 U.S.C. § 234(d).

‘~ Universal Service Order, 12 FCC Rcd at 9187, pam. 802 citing Recommended Decision. 12 FCC Rcd at
489.

~ Id, 12 FCC Rcd at 9187, pam. 802.

270 See 47 C.F.R. § 64.604(cX4XiiiXB).

~ UmversalServjce Order, 12 FCC Rcd at 9187-9188, pam. 803.

272 Fourth Order on Reconsideration at paras. 295-297.

273 Universal Service Order, 12 FCC Rcd at 9188, pam. 804 clung Recommended Decision, 12 FCC Red at

490.

274 Id., 12 FCC Rcd at 9188-9189, pam. 805 citing 47 U.S.C. § 254(d).
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for carriers that are ineligible for support.2” The Commission reaffirmed this conclusion in
its Fourth Order on Reconsideration. Rejecting arguments from paging companies, the
Commission reiterated that section 254(d) does not limit the class of carriers that must
contribute to those that are eligible to receive universal service support.276

C. Discussion

I. Mandatory and Permissive Authority

123. The Commission’s approach to determining who should contribute to universal
service support mechanisms is guided by the plain language of section 254(d). The first
clause in this section unequivocally requires that “[e]very telecommunications carrier that
provides interstate telecommunications services shall contribute . . . to the . . mechanisms
established by the Commission” [emphasis added]. The third sentence gives the Commission
the discretion to determine whether requiring “[ajny other provider of telecommunications” to
contribute is consistent with the public interest [emphasis added~. An analysis of the statutory
definitions of the terms “telecommunications services” and “telecommunications” identifies
those entities that must contribute to universal service and those entities over which the
Commission may exercise its permissive authority. The statutory language offers no
exceptions to these rules, aside from the de minimi.s exemption that is also found in section
254(d). The Commission has adhered to the statutory mandate that “all” providers of
interstate telecommunications services contribute to universai service mechanisms, and has
ensured that a broad class of telecommunications providers contribute as well.

a. Mandatory Contribution Requirement.

124. Section 153(46) defines “telecommunications service” as “the offering of
telecommunications for a fee directly to the public or to such classes of users as to be
effectively available directly to the public, regardless of the facilities used.1m The
Commission has determined that inclusion of the term “directly to the public” is intended to
encompass only telecommunications provided on a common carrier basis77~ Common carriers
can be distinguished from private network operators, which serve the internal
telecommunications needs of, for example, a large corporation, rather than selling
telecommunications to the general public. The Commission explained that federal precedent
holds that a carrier may be a common carrier if it holds itself out “to service indifferently all
potential users.”2~

273 Id, 12 FCC Rcd at 9188, pam. 804.

~ Fourth Order on Reconsideration a: pam. 263.

~ 47 U.S.C. § 153(46).

~‘ Universal Service Order, 12 FCC Rcd at 9177-9178, pam. 785.

~ Id, 12 FCC Rcd at 9178, pam. 786 citing National A.uociation of Regidolory Utility Commis.sioners V.

FCC, 553 F.2d 601 (D.C. Cir. 1976).
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125. The 1996 Act does not use the term “common carrier.” This term is defined in
the 1934 Communications Act and encompasses the entities that are governed by that Act’s
Title II regulation. The statutory language in the 1996 Act refers to ‘telecommunications
carriers.” Specifically, section 153(44) states that “a telecommunications carrier shall be
treated as common carrier only to the extent that it is engaged in providing
telecommunications services

126. There is some dispute as to whether the term ‘telecommunications carrier”
means substantially the same as the pre-1996 Act term ‘common carrier.”2~ The
Commission’s conclusion that the phrase “directly to the public” means only
telecommunications provided on a common carrier basis is based on the legislative history.
The Joint Explanatory Statement explains that the term telecommunications service “is defined
as those services and facilities offered on a ‘common carrier’ basis, recognizing the distinction
between common carrier offerings that are provided to the public. . . and private services.~~2t2
Several commenters generally contend that the Commission’s interpretation and
implementation of the statutory terms were consistent with the letter and intent of the 1996
Act.2~ Senator McCain states: “The provision of telecommunications on a common carrier
basis -- that is, to all users indifferently or to such segments of the public as to be effectively
available to the public indifferently -- is ‘telecommunications service.”2~ Senators Stevens
and Burns, however, argue that Congress intended the term “‘telecommunications carrier’ to
defme a class broader than the pre-Telecommunications Act ‘common carrier’ regime.”2~

127. We are aware of the concerns of Senators Stevens and Burns that providers of
Intemet service should be among the poo1 of universal service contributors.’~ The concerns
expressed by Senators Stevens and Burns go largely to the Commission’s determination that
telecommunications services and information services are distinct categories.27 Considering
universal service contributions in more general terms, we note that the Commission has
repeatedly stated,25 and several commenters agree,2~ that section 254(d) should be construed

~° 47 U.S.C. ~ 153(44).

~ See section IILC, above.

~ Joint Explanatory Statement at 115.

223 See, e.g.. TCG comments at 2; State Members comments at 3; Comcast comments at 8; Colorado PUC

comments at 2; Texas PUC comments at 2.

Senator McCain letter at 3.

~ Senators Stevens and Bums comments at 3.

‘~ See section IV.!), above.

227 We discuss these terms in section 1I1.C, above.

See Urnversoi Service Order, 12 FCC Rcd at 9177, 9183, paras. 783, 795; Fozinh Order on
Reconxideration at para. 263.
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broadly to encompass an expansive class of contributors. Because we endorse this approach,
it is clear that we concur fully with Senators Stevens and Burns when they state: “The
statutory language of section 254(d) is unambiguous and clear -- all telecommunications
carriers must contribute.”~°

128. The Commission’s implementation of the mandatory contribution clause of
section 254(d) has adhered to the tenet that the class of entities required to contribute to
universal service should be broad. For example, the Commission, agreeing with the
conclusion of the Joint Board, found that the international revenues generated by carriers of
interstate telecommunications should be included in the base of mandatory contributors to
universal service.~’ The Commission concluded that contributors that provide international
telecommunications services benefit from universal service because they must either terminate
or originate telecommunications on the domestic PSTN?~ This rationale demonstrates the
Commission’s agreement with Senators Stevens and Burns, who state: “Congress intended to
cast this net widely in order to ensure that all of those who make use of the network, and in
particular the physical infrastructure needed to provide universal service, contribute to its
upkeep.”~ In fact, the Commission sought a legislative change that would allow it to reach
the international revenues of all carriers providing service in the United States who benefit
from universal service.~ The Commission found that section 254(d) does not permit us to
require carriers that provide only international telecommunications services to contribute
because these carriers are not providing “interstate telecommunications serices.”~ Providers
of purely international telecommunications compete against carriers that provide interstate as
well as international telecommunications services, and, thus, benefit competitively by
incurring no universal service contribution obligation. We would prefer to include these
telecommunications carriers within the class of mandatory contributors in order to treat all
providers of international telecommunications similarly and to further broaden the class of
contributors.

129. Some parties have urged the Commission to exempt certain entities from
contributing to universal service?~ The plain language of section 254(d), however, affords

Z~9 See, e.g., PA PUC comments at 7; RTC comments at 9; GVNW reply comments at 4.

290 Senators Stevens and Burns comments at ID.

~“ Universal Service Order, 12 FCC Rcd at 9173-9174. pars. 779 citing Recommended Decision at 12 FCC
481. Accord AT&T reply comments at 8.

292 11, 12 FCC Rcd at9173-9175, para. 779.

293 Senators Stevens and Burns comments at tO.

294 Universal Service Order, 12 FCC Rcd at 9173-9175, pars. 779.

29~ Ii, 12 FCC Rcd at 9173-9175, para. 779.

a”' See. e.g.. TRA comments at II (non-facilities based resale carriers should be relieved of the obligation
to contribute to universal service).
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the Commission no discretionary authority to exempt any telecommunications carriers that
provide interstate telecommunications services, and several commenters agree with this
conclusion?~ Section 254(d) provides a limited exemption for mandatory contributors whose
contributions would be de minimis.298 The Commission has consistently rejected arguments
that attempt to create a broader exemption.2~ For example, the Commission determined that
paging carriers fall within the section 254(d) class of mandatory contributors and, thus, must
contribute to universal service, regardless of their ability to receive universal service
support)°° Senators Stevens and Burns concur with the Commission’s conclusion that CMRS
and paging service providers are telecommunications carriers and, thus, are required to
contribute.30’ We agree that paging companies have failed to advance arguments that
overcome the Congressional requirement that the Commission create a broad base of support
for universal service mechanisms.302 Similarly, we fmd no basis for exempting non-facilities-
based resale carriers, as advocated by TRA.303 To the extent they are telecommunications
carriers that provide interstate telecommunications services, resellers are mandatory
contributors under section 254(d).304

~ See tJSTA comments at 5-6 (the Commission lacks authority to exempt any provider that otherwise
meets the section-3 definition of a telecommunications provider); Bell Atlantic comments at 12-13; Bell Atlantic
reply comments at 2, 6 (the Commission properly rejected claims of exemptions from contribution requirements).
See also AT&T comments at 8 (objects to all claims for exemption).

292 See section V.C.2, infra for a discussion of the de minimis exemption.

~ See, e.g. Univer.wJ Service Order, 12 FCC Rcd at 9179, pare. 787 (we ~find no reason to exempt from
contribution any of the broad classes of telecommunications carriers that provides interstate telecommunications
services, including satellite operators, resellers, wholesalers, paging companies, utility companies, or carriers that
serve rural or high cost areas.. .. “). -

‘~ Fourth Order an Reconsideration at pans. 262-254. As a general matter, several wireless carriers raise
concerns that the mechanisms used for determining which revenues are derived from intrastate service and which
are derived from interstate service are not appropriate for allocating the revenues of wireless carriers. See, e.g.,
CTIA comments at n.6; Vanguard comments at 4: AMTA reply comments at 5-6; Nextel reply comments at 5-6.
We will address such issues in the petitions for reconsideration pertaining to this issue chat are pending before
the Commission.

SQl Senators Stevens and Burns comments at 3 n.8.

~ Fourth Order on Reconsideration at pan. 263. See also PA Agencies comments at 11; PA PUC

comments at 7 (the Commission muss ensure that all telecommunications carriers, especially CMRS providers,
contribute to universal service).

~ TR.A comments at II. To the extent a resale carrier’s contribution would not exceed the de minimi.s

threshold, however, it would be exempted from the requirement to contribute. See the discussion of the de
minintir exemption, Section V.C.2, infra.

3°’ Both the Joint Board and the Commission have found that resellers are mandatory contributors. See

Recomme,,.ded Dealsion at pare. 787; Universal Service Order, 12 FCC Rcd at 9175, para. 780. To the extent
that a resale carrier is not offering telecommunications on a common carrier basis or offering interstate
telecommunications services and, thus, does not fall within section 254(d)’s mandatory contribution requirement,
the Commission would determine whether, pursuant to its permissive authority, it would be in the public interest
for the reseller to contribute. See the discussion of permissive contributors, below.
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130. We view the mandatory contribution requirement set forth in section 254(á) as
absolute and find that the Commission has consistently abided by this mandate. We agree
with AT&T’s statement that ‘if the Commission exempts a class of contributors, then the
obligations of all remaining contributors increase.”~°5 In instances where telecommunications
carriers derive revenues from certain activities that fall outside the definition of
“telecommunications services,” the Commission has not exempted these entities from their
contribution requirements. but, instead, has simply excluded those revenues from the
contribution base. For example, entities providing OVS, cable leased access, and DBS
services, as well as satellite providers leasing bare transponder capacity are excluded from
contributing on the basis of revenues derived from those services, but are not exempted to the
extent they otherwise provide interstate telecommunications services.306 This approach
recognizes that the statute does not permit any mandatory contributors to be exempted from
the contribution requirement.

b. Permissive Contribution Authority.

131. The third sentence of section 254(d) conveys what the Commission refers to as
its “permissive” contribution authority. In contrast to the mandate that “[e]very
telecommunications carrier that provides interstate telecommunications services shall
contribute,” this sentence authorizes the Commission to determine whether the public interest
requires that “other providers of interstate telecommunications” should contribute [emphasis
addedj.307 Section 153(43) defines “telecommunications” as “the transmission, between or
among points specified by the user, of information of the user’s choosing, without change in
the form or content of the information as sent and received.”308 This definition is significantly
broader than that of “telecommunications services,” which are provided “for a fee directly to
the public.”309 As discussed above, this distinction represents the difference between carriers
that offer their services on a common carrier basis (i.e., “for a fee directly to the ublic”) and
private network operators.31° Private network operators do not sell their services to the public.
Traditionally, non-common carriers such as private network operators have not been the

~ AT&T comments at 8.

306 See Universal Service Order, 12 FCC Rcd at 9176, pars. 781; Fourth Order on Reconsideration at pars.

290.

~ 47 U.S.C. ~ 254(d).

47 U.S.C. § 153(43).

See 47 U.S.C. § 153(46).

113 The Joint Explanatory Statement explains that the term telecommunications service “is defined as those

services and facilities offered on a ‘common carrier’ basis, recognizing the distinction between common carrier
offerings that are provided to the public.. . and private services.’ Joint Explanatory Statement at 115. See aLso
IJTC comments at 5-6 (in light of the plain language of the Act, as well as the Joint Explanatory Statement,
“[t]he FCC correctly redognized that the inclusion of this requirement that the service be provided dittct)y to the
public evidenced clear Congressional intent that telecommunications services only encompass services provided
on a ‘common carrier’ basis.”).
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subject of regulation. Because these service providers do not serve the public, there is no
need to ensure that they offer services based on just, reasonable and nondiscriminatory rates
and conditions, as Title II regulations applicable to common carriers are designed to
accomplish. The language of section 254(d), however, is unique among the other provisions
of the 1996 Act because it permits the Commission to require, if a public interest standard is
met, that non-common carriers should contribute to universal service mechanisms along with
common carriers.

132. We conclude that the Commission’s decisions concerning which
telecommunications providers should contribute to universal service mechanisms, and which
ones should be spared from contributing, are consistent with the intent of Congress. Section
254(d) requires the Commission to consider the public interest when determining which
providers of interstate telecommunications should contribute to universal service. We reaffirm
the rationales the Commission has established for weighing public interest considerations.
First, the public interest requires a broad contribution base so that the burden on each
contributor will be sse 311 As discussed above with respect to mandatory contributors,
Congress intended that section 254(d) would be broadly construed. Requiring certain
providers of interstate telecommunications to contribute broadens the funding base, which
lessens the impact of the contribution obligation imposed on mandatory contributors. We also
reaffirm the conclusion that the public interest requires private service providers and payphone
aggregators to contribute in order to broaden the funding base-~12

133. Second, the public interest requires that, to the extent possible, carriers with
universal service contribution obligations should not be at a competitive disadvantage in
relation to providers on the basis that they do not have such obligations.313 This approach is
consistent with the Commission’s principle of competitive neutrality, which states in part:
“universal service support mechanisms and rules [should] neither unfairly advantage nor
disadvantage one provider over another. . . ~ It may. be appropriate to require certain
providers of telecommunications to contribute in order to reduce the possibility that carriers
with universal service obligations will compete directly with carriers without such obligations.
For example, the Commission held that operators of interstate private networks that lease

‘ See. e.g., Un versoi Service Order, 12 FCC Rcd at 9177, 9183, pares. 783, 795; Fourth Order on

Reconsideration at para. 263.

Ill Universal Service Order, 12 FCC Rcd at 9183, para. 795. See also Reuters comments at 7-S (requiring
private network operators that offer services to others for a fee on a non-common carrier basis is consistent with
the law).

~ See, e.g.. Fourth Order on Reconsideration at para. 276.

~ Universal Service Order, 12 FCC Rcd at 8801, para. 47. In addition to the principles set forth in the

1996 Act, section 254(bX7) permits the Joint Board and the Commission to base policies for the preservation and
advancement of universal service on ~such other principles as the Joint Board and Commission determine are
necessary and appropriate for the protection of the public interest, convenience and necessity and are éonsistent
with this Act.” 47 U.S.C. § 254(bX7). See also Recommended Decision, 12 FCC Rcd at 101, paras. 22-23;
Universal Service Order, 12 FCC Rcd at 8801-8803, paras. 46-51.
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excess capacity on a non-common carrier basis should contribute to universal service?~
These private network operators compete against telecommunications carriers in the provision
of interstate telecommunications. Similarly, the Commission determined that payphone
aggregators should be contributors to universal service.3t6 This conclusion is also justified by
competitive concerns because interstate telecommunications carriers that also provide
payphone services would have an incentive to alter their business structures by divesting their
payphone operations in order to reduce their universal service contribution if payphone
aggregators that provide only payphone services were not required to contribute.

134. Third, in some cases, absent the exercise of the permissive contribution
authority, a service provider might choose to offer service on a non-common carrier basis
solely to circumvent the obligation to contribute that is imposed on all telecommunications
carriers providing interstate telecommunications service. In our view, the public interest
dictates that universal service contributions should not cause providers to offer services on a
non-common carrier basjs.31’ We are convinced that the Commission’s actions promote this
important public interest concern.

135. Finally, the public interest suggests that certain telecommunications providers
should contribute because they utilize the PSTN, which is supported by universal service
mechanisms.3t5 The Commission concluded, in general, that telecommunications carriers that
are mandatory contributors should not be the sole supporters of the PSTN from which other
telecommunications providers benefit.3t9 Although there may be situations in which
competing public interest reasons compel us to conclude that certain providers of interstate
telecommunications thAt benefit from access to the PSTN should not contribute, we are
persuaded that it is generally consistent with the public interest for those who benefit from the
PSTN to contribute to support the network. We note that some parties argue that the public
interest does not require contributions from telecommunications providers that are not
interconnected with the public switched network?2° We find, however, that the statutory goal
of a broad contribution base requires that these entities contribute to ensure the preservation
and advancement of universal service mechanisms.

~ Id, 12 FCC Rcd at 9178, para. 786.

3~6 Id, 12 FCC Rcd at 9183-9185, paras. 795-797.

~ SeeIcL, 12 FCC Rcd at 9183, para. 795.

~ See. e.g. Id, 12 FCC Rcd at 9184, para. 796.

~ See, e.g.. Id, 12 FCC Rcd at 9184, para. 796 (private service providers that sell excess capacity should
contribute because they benefit from access to the PSTN); ii at 9184-9185, pars. 797 (payphonc aggregators
should contribute because they are connected to the PSTh).

~° Business Networks reply comments at 2 (providers of private line services generally are not connected

to the public switched network and derive no benefit from it); US Satellite Companies reply comments at I (the
public interest does not require contributions from telecommunications that are not interconnected with the public
switched network); American Mobile Telecommunications Association reply comments at 3 (there is no public
policy rationale for requiring commercial dispatch systems that have little nexus to the P5Th to contribute).
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136. The Commission also determined that the public interest requires that several
providers of interstate telecommunications should not contribute to universal service
mechanisms. In some instances, the Commission determined that competitive neutrality
concerns warrant refraining from imposing contribution requirements on certain providers that
fall within the permissive contribution authority set forth in section 254(d).~ For example.
the Commission found that systems integrators that do not provide services over their own
facilities, axe not common carriers, and obtain a de minimis amount of their revenues from the
resale of telecommunications are not required to contribute to universal service.22 We note
that cornnienters are divided over this conclusion,323 but we agree that systems integrators that
derive less than five percent of their revenues relative to systems integration from the resale
of telecommunications do not significantly compete with common carriers that are required to
contribute to universal service.324 The provision of interstate telecommunications is generally
only one of a wide range of services that systems integrators provide for their customers.3~
Requiring systems integrators that obtain less than five percent of systems integration revenues
from the sale of interstate telecommunications to contribute to universal service mechanisms
could dissuade these companies from offering interstate telecommunications and we do not
want the Commission’s decisions to distort business decisions. Accordingly, we find no
compelling public interest reason for including this limited category of telecommunications
providers in the pool of contibutors.326

J21 See. e.g.. Fourth Order on Reconsideration at pars. 283 (broadcasters that engage in non-common

carrier interstate telecommunications should not contribute to universal service because broadcasters generally
compete with cable, OVS and DBS providers, which are not required to contribute ott the basis of the revenues
derived from these services, rather than with common carriers).

~ Fourth Order on Reconsideration at pars. 272. In this context, the term tie minimis is used by the
Commission to describe the small amount of revenue a systems integrator can derive from telecommunications
without having to contribute to universal service mechanisms. This term is also used in the statutory language to
refer to contributors whose contributions would be less than the administrative costs of collecting them. We
discuss this provision separately in Section V.C.2.

~ Compare AT&T comments at 6-7 (systems integrators with resale telecommunication revenues below

five percent of the firm’s total revenues and non-common carrier transponders potentially compete with carriers
that are required to contribute because they all sell telecommunications services and, thus, they should be
required to contribute) with Ad Hoc comments at 3 (systems integrators who obtain only a de minimis amount of
revenues from the resale of telecommunications services should be exempted from contributing).

~ Fourth Order on Reconsideration at pars. 279. The Commission concluded that systems integrators’

telecommunications revenues will be considered de minitnis if they constitute less than five percent of revenues
derived from providing systems integration services. Id at 280.

See Fourth Order on Reconsideration at pars. 278 (‘systems integrators provide integrated
telecommunications packages of services and products that may include, for example, the provision of computer
capabilities, data processing, and telecommunications.”).

sa In its comments, Amtrak analogizes its situation to those of both non-profit educational and health

institutions and systems integrators and argues that it should not be required to contribute to universal service
mechanisms because the small amount of excess capacity for interstate telecommunications that it sells on a
private cattier basis is only incidental to its core transportation business. Amtrak contends that it does not
significantly compete with common carriers and obtains a de minimis amount of its revenues from the resale of
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137. We note that Bell South asserts that the Commission’s approach results in
disparate treatment for carriers, for which the de minim/s threshold is $l0,00O,~ ahd non-
carrier systems integrators, which can derive telecommunications revenues that would
otherwise result in a universal service contribution in excess of $10,000 and still be exempt if
their telecommunications revenues are less than five percent of their total systems integration
revenues.328 Because we determine that these systems integrators do not compete significantly
with common carriers, however, we find that it is appropriate to require systems integrators to
contribute only to the extent their telecommunications revenues exceed five percent of their
total revenues derived from systems integration, even if five percent exceeds the $10,000
threshold established for mandatory contributors. The Commission recognized that the
primary business of such systems integrators is not providing interstate telecommunictions, but
rather performing services such as integrating their customers’ computer and other
informational systems.~ The Commission also recognized that customers chose systems
integrators for their systems integration expertise, not for their competitive provision of
telecommunications.33° Further, as the Commission has concluded, the limited nature of this
exemption will ensure tha~t systems integrators that are significantly engaged in the provision
of telecommunications do not receive an unfair competitive advantage over common carriers
or other carriers that are required to contribute to universal service.33’ Finally, we are
unpersuaded that this approach will significantly reduce the contribution base b~cause the
Commission has determined that revenues received by common carriers for the minimal
amounts of telecommunications provided to systems integrators will be included in the
contribution base of underlying common carriers.132

138. In other cases, the public interest analysis requires a more expansive
examination of the goals of universal service. For example, we have concluded that it would
be contrary to the public interest to require colleges, universities, schools, libraries, and health
care providers to contribute to universal service even though, in some instances, these

telecommunication& Moreover, Amtrak states that it must resell its excess capacity pursuant to Congress’s
mandate that it take measures to be self-supporting and non-reliant on federal operating support by the year
2002. See Amtrak comments at 2-9.

~ See discussion of the de minimi.~ exemption, Section V.C.2. infra.

~ BellSouth comments at 7-8.

~‘ Fourth Order on Reconsideration at pans. 278-279.

330 Id, as pans. 278-279.

~ Id, at pan.. 280.

~ Id, at pain. 281. The record in the underlying universal service proceeding. CC Docket 9645. indicates
that including this small group of systems integrazors in the contribution poci would reduce the per provider
contribution percentage by less than 1/100th of one percent. See Ad Hoc reply comments at 3-4 cith~g comments
of International Business Machines Corporation in Support of Petition for Reconsideration, at 12-13 (Aug. 18,
1997).
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institutions could be considered providers of interstate telecommunicatjons,”~ Unlike other
recipients of universal service such as carriers serving high cost areas, schools, libraries, and
health care providers that receive the benefits of universal service are prohibited from
reselling the supported services they receive.~’~ Thus, they are effectively prohibited from
competing with common carriers with respect to the connections they purchase at supported
rates. Although the record demonstrates some opposition to this conclusion,33~ we are
convinced that this approach is in the public interest. Further, we are persuaded that it would
be inconsistent with the educational goals of universal service support mechanisms to require
colleges and universities to contribute to universal service.336 Nevertheless, in order to
maintain the sufficiency of universal service mechanisms, we will treat non-profit schools,
colleges, universities, libraries, and health care providers as telecommunications end users for
contribution purposes.33’

139. Further, in the Universal Service Order, the Commission found that entities that
“provide telecommunications solely to meet their internal needs” as telecommunications
providers are subject to our permissive contribution authority. The Commission concluded,
however, that those entities “should not be required to contribute to the [universal service]
support mechanisms at this time, because teleconmunications do not comprise the core of
their business.”338 The Commission recognized that “it would be administratively burdensome
to assess a special non-revenues-based contribution on these providers because they do not
derive revenues from the provision of services to themselves.”339 As discussed above,~° one
could argue that an Internet service provider that owns transmission facilities and engages in
data transport over those facilities in order to provide an information service is providing
telecommunications to itself. As a theoretical matter, it may be advisable to exercise our
discretion under the statute to require such providers to contribute to universal service. We
recognize, however, that there are significant operational difficulties associated with
determining the amount of such an Internet service provider’s revenues to be assessed for

~“ Fourth Order on Reconsideration at para. 284.

“~ 47 U.S.C. § 254(hX3).

“~ See AT&T comments at 6-7 (educational institutions that are not K-12 schools are not recipients of
support and are likely to resell telecommunications services to their students, thus competing with other providers
of telecommunications; even educational institutions and health care providers potentially compete with carriers
to the extent that they sell telecommunications services, and, thus, eligible schools and libraries, as recipients of
support, should be not exempted from contributing).

336 See Fourth Order on Reconsideration at para. 284.

“~ hi, at para. 284.

“‘ UniverralService Order, 12 FCC Rcd at 9185, para. 799.

“~ Id

~ See section IV.D.l, supra.

11569

213
HeinOnline -- 13 No. 17 F.C.C.R. 11569 1998



Federal Communications Commission FCC 98—67

universal service purposes and with enforcing such requirements. We intend to consider these
issues in an upcoming proceeding.

2. The De Minimis Exemption

140. The second sentence of section 254(d) reads: “The Commission may exempt a
carrier or class of carriers from this [contribution] requirement if the carrier’s
telecommunications activities are limited to such an extent that the level of such carrier’s
contribution to the preservation and advancement of universal service would be de minimis. “~
This clause provides the only statutory authority for exempting a carrier or class of carriers
that would otherwise be required to contribute to universal, service mechanisms?’2 The
legislative history indicates that the de minimis exemption is extremely limited. Specifically,
the Joint Explanatory Statement states that “this authority would only be used in cases where
the administrative cost of collecting contributions from a carrier or carriers would exceed the
contribution that carrier would otherwise have to make under the formula for contributions
selected by the Commission.”~3

141. We recently set a $10,000.00 threshold for the de minirnis exemption.~
Initially, the Commission had established a $100.00 threshold, which was based on an
estimate of the administrator’s costs to collect the minimum contribution requirement used for
the TRS program?’5 It is appropriate, however, as we concluded, to consider the
contributor’s administrative costs, as well as the costs incurred by the administrator?’~ In
addition, exempting contributors whose annual contribution would be less than $10,000.00
will significantly reduce the administrator’s collection costs)”7 Therefore, we conclude that
entities whose contributions would be less than $10,000.00 should be exempted from the
contribution requirement. We recognize that some commenters object to the Commission’s
implementation of the de minimis exemption.348 Although we are mindful of the need to

~“ 47 U.S.C. § 254(d). Thus, AT&T’s contention that ~no carrier — regardless of its size — should be
exempt~ is inconsistent with the clear language of 254(d). See AT&T comments at 8.

See SEC comments at 2-3 (the Commission’s authority to exempt contributors is limited to de minimis
contributors).

~ Joint Explanatory Statement at 131.

““ Fourth Order on Recwzsiderazion at para. 295.

~‘ Universal Service Order, 12 FCC Rcd at 9187-9188, pam. 803.

‘~ Fourth Order an Reconsideration at para. 295.

~ 1a~, at para. 297.

~“ See. e.g., PCLk comments at 7-I I (the decision to require underlying facilities-based carriers to consider
resellers that qualify for the de minimis exemption as end users for cc~uribution purposes places an untenable
billing burden on facilities-based carriers); BellSouth comments at 7-8 (the reclassification of revenues is not
competitively neutral because the Commission is shifting the reseller’s universal service obligation to the
underlying carrier). We note that the Commission has several petitions for reconsi~erarion under consideration,
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establish clear and competitively neutral rules, we nevertheless conclude that our
implementation of the de minimLs exemption is consistent with Congressional intehi and with
the goals of universal service in general.

142. The statute and legislative history support the conclusion that the de minimis
exemption may not be used to exempt any other class of contributors. In addition, we find no
evidence that exempting contributors whose contributions would be less than $10,000.00 will
result in a shortage of monies or otherwise strain the universal service support mechanisms.
Further, we disagree with AT&T’s contention that the $10,000.00 de minimis threshold creates
a loophole for customers of small carriers and creates unfair marketing advantages for small,
new enhrants.~9 We are persuaded that the Commission’s conclusion does not extend beyond
the very limited parameters of this statutory exemption.

3. Exclusions and Exemptions

143. Congress directed us to explain “any exemption of providers or exclusion of
any service that includes telecommunications” from universal service contribution
requirements under section 254, or from existing universal service support mechanisms.35°

144. Under section 254(d), only telecommunications carriers that provide “interstate
telecommunications services” are required to contribute to federal universal service funding
and other providers of interstate telecommunications may be required to contribute if the
Commission finds that the public interest so requires.351 We have noted above in our
discussion of “telecommunications” and “information service” that all information services by
definition are provided “via telecommunications.” As we interpret the statute, that fact that an
information service such as Internet access rides on top of telecommunications networks does
not mean that the Internet access itse~if is a “telecommunications service.” All information
services “include telecommunications” in some sense, but we have “excluded” them from
universal service contribution requirements based on the plain language of section 254(d).
We do not consider this determination to be an “exemption,” because we find no requirenient
in the Act that all services that “include telecommunications” be required to contribute to
universal service.

145. For example, Microsoft’s Expedia site allows customers to purchase airline
tickets through the World Wide Web. Because access over telecommunications networks is
necessary in order to reach the Expedia site, Microsoft can be said to offer a service that
“includes telecommunications.” We do not believe, however, that Congress intended
Microsoft to contribute a portion of the revenues it receives for airline tickets to the universal

many of which address the implementation of the de minimis threshold. Rather than prejudge those petitions in
this Report, we will adiisess the specific issues they raise in a future reconsideration order.

~“' AT&T comments at 8.

~° Appropriotions Act, §623(bX3).

~ 47 U.s.c 254(d).
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service fund. End users do not access Expedia in order to obtain telecommunications service.
Rather, those users obtain telecommunications service from local exchange canier~, and then
use information services provided by their Internet service provider and Microsoft in order to
access Expedia. Phrased another way, Microsoft arguably offers a service that “includes
telecommunications,” but it does not “provide” telecommunications to customers.

146. We have also been asked to address e~emptions or exclusions from existing
universal service support mechanisms. Contributions to existing explicit mechanisms, such as
long-term support and telecommunications relay service, have always been limited to carriers.
Enhanced and information service providers have never been required to contribute to these
mechanisms, and therefore no “exemption” or “exclusion” exists. Not all existing universal
service support, however, is explicit. Interstate access charges, for instance, have traditionally
been set above the economic cost of access, which has permitted ILECs to charge lower rates
for local service in high-cost areas. At the state level, rates for business lines and vertical
features also have often been set above cost in order to keep residential rates lower. When it
established the interstate access charge regime in the early i 980s, the Commission determined
that enhanced service providers, even though they used local exchange networks to originate
and terminate interstate services, would not be subject to access charges. Instead, enhanced
service providers pay local business rates to LECs for their connections to the LEC network.
This exemption from interstate access charges thus might be construed as an “exemption”
from an “existing federal universal service support mechanism.”

147. We believe that permitting enhanced service providers to purchase these
services from incumbent LECs. under the same intrastate tariffs available to end users, rather
than requiring them to pay interstate access charges, comports with the plain language of the
1996 Act and with the public interest The 1996 Act makes a decisive break from the
existing practice of implicit universal service subsidy structures. Rather than preserve the
inefficient mechanisms designed for an industry characterized by local monopolies, the 1996
Act directs the Commission to make universal service funding explicit and competitively-
neutral. We have implemented this Congressional requirement in our Universal Service and
Access Reform proceedings. In particular, since January 1, 1998, high cost support has been
collected through the new federal universal service support mechanism, funded by equitable
and non-discriminatory contributions from all telecommunications providers. We have also
restructured interstate access charges so that, after a transition, interstate non-traffic-sensitive
local loop costs will no longer be recovered through per-minute long-distance rates.”2 We
increased caps on end-user subscriber line charges, and created presubscribed interexchange
carrier charges, to recover these costs in a more efficient manner.
VI. WHO RECEiVES UNWERSAL SERVICE SUPPORT

A. Background

148. Section 623(b)(4) of the Appropriations Act directs the Commission to review
“who is eligible under sections 254(e), 254(h)(l), and 254(h)(2) . . . to receive specific federal
universal service support for the provision of universal service, and the consistency with

~ Access Charge Reform Order. 12 FCC Rcd 15982 (1997).
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which the Commission has interpreted each of those provisions of section 254.’ With respect
to these particular provisions of the 1 996 Act, the Commission, after seeking public comment.
issued a series of rules concerning the eligibility of telecommunications carriers and other
providers of services to receive support under universal service mechanisms. As discussed in
greater detail below, we believe that the Commission’s interpretations of sections 254(e).
254(h)(,l) and 254(h)(2) are consistent with the plain language of these provisions and with
Congress’s stated goals in passing the 1996 Act.

149. General Eligibility Under 254(e). Section 254(e) of the 1996 Act imposed a
new set of eligibility criteria for the receipt of universal service support. Section 254(e) states
in part, that “[a]fter the date on which Commission regulations regarding implementing this
section take effect, only an eligible telecommunications carrier designated under section
214(e) shall be eligible to receive specific Federai universal service support.”353 Section
214(e)(1) provides that

[a] common carrier designated as an eligible telecommunications carrier.
shall be eligible to receive universal service support in accordance with section
254 and shall, throughout the service area for which the designation is received
- (A) offer the services th~t are supported by Federal universal service
mechanisms under section 254(c), either using its own facilities or a
combination of its own facilities and resale of another carrier’s services.. - and
(B) advertise the availability of such services and the charges therefor using
media of general distribution.3~

150. The Commission adopted without expansion the criteria set forth in section
254(e) as the rules governing eligibility for universal service support in general. Those rules,
the Commission concluded, allow only carriers designated as “eligible telecommunications
carriers” under section 214(e) to be eligible for universal service support, and allow only
common carriers to be designated as eligible telecommunications carriers for this purpose.355
The Commission also concluded that, under section 254(e), any telecommunications carrier
using any technology is eligible to receive support as long as it meets the criteria set forth in
section 214(e).356 The Commission also found that carriers that use unbundled network
elements, in whole or in part, to provide supported services meet the ~facilities” requirement
of subsection 214(e)(l)(A) and, therefore, can be eligible for universal service support.3” The
Commission concluded, however, that carriers that provide their services entirely through
resale of another carrier’s services are not eligible for universal service support. The

~“ 47 U.S.C. § 254(e).

47 U.S.C. § 214(eXI).

Unzversd Service Order, 12 FCC Rcd at 8850-8851, para. 134.

Id as 8858-8859, paras. 145-146.

id. at 8862-8870, paras. 154-168.
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Cominissio&s rules regarding general eligibility are codified in Part 54, Subpart C of volume
47 of the Code of Federal Regulations.358

151. Providers of Services to Schools and Libraries. With section 254(h)( 1 )(B) of
the 1996 Act, Congress created a new universal service support mechanism specifically for the
benefit of schools and libraries. Section 254(h)(1)(B) states. in part, that a
telecommunications carrier providing supported services to schools and libraries “shall - (i)
have an amount equal to the amount of the discount treated as an offset to its obligation to
contribute to the mechanisms to preserve and advance universal service, or (ii)
notwithstanding the provisions of subsection (e) of this section, receive reimbursement
utilizing the support mechanisms to preserve and advance universal service.”359 Section
254(c)(3) of the Act provides that “[tjhe Commission may designate additional services for
such support mechanisms for schools, libraries, and health care providers for the purposes of
subsection (h).”36° In addition, section 254(h)(2) states in part: ~The Commission shall
establish competitively neutral rules (A) to enhance, to the extent technically feasible and
economically reasonable, access to advanced telecommunications and information services for
all public and non-profit elementary and secondary school classrooms, health care providers,
and libraries.. .

152. The Commission interpreted subsection 254(h)(l)(B) to allow any
telecommunications carrier, not just eligible telecommunications carriers, to receive
reimbursements from universal service mechanisms for providing telecommunications service,
Internet access and the installation and maintenance of internal connections to eligible schools
and libraries.362 The Commission also found that firms other than telecommunications carriers
can receive support under sections 254(h)(2) and 4(i) for providing Internet access and the
installation and maintenance of internal connections?~3 In its Fourth Order on
Reconsideration, the Commission added that, because state telecommunications networks are
not “telecommunications carriers,’ as defined by the statute, they are not eligible to receive
direct reimbursement from universal service support mechanisms for providing
telecommunications services to eligible schools and libraries.~ On the other hand, the
Commission also found that, as firms other than telecommunications carriers, they are still
eligible to receive direct reimbursement for providing Internet access and internal connections

“ 47 C.F.R. §~ 54.201-54.207.

47 U.S.C. § 254(hXIXB).

47 U.S.C. § 254(cX3).

47 U.S.C. § 254(hX2).

Universal Service Order, 12 FCC Rcd at 9015, para. 449.

See 47 C.F.R. §~ 54.503, 54.517(b).

~ Fourth Order on Reconsideration at paras. 187-189.
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to eligible schools and libraries under section 254(h)(2)(A).365 The Commission’s rules
regarding the eligibility of providers of services to schools and libraries are codified in Part
54, Subpart F of volume 47 of the Code of Federal Regulations)~

153. Providers of Services to Health Care Providers. With section 254(h)(1)(A),
Congress also added a new universal service support mechanism for the benefit of health care
providers. Section 254(h)( I )(A) provides, in part, that a telecommunications carrier providing
supported services to health care providers in rural areas ‘shall be entitled to have an amount
equal to the difference, if any, between the rates for services provided to health care providers
for rural areas in a State and the rates for similar services provided to other customers in
comparable rural areas in that State treated as a service obligation as a part of its obligation to
participate in the mechanisms to preserve and advance universal service.” As with the
pro~am for schools and libraries, however, section 254(c)(3) of the Act adds that “{tjhe
Commission may designate additional services for such support mechanisms for schools,
libraries, and health care providers for the purposes of subsection (h).’367 Also, section
254(h)(2) directs the Commission to “establish competitively neutral rules (A) to enhance, to
the extent technically feasible and economically reasonable, access to advanced
telecommunications and information services for all public and non-profit elementary and
secondary school classrooms, health care providers, and libraries... .

154. The Commission found that section 254(h)( 1 )(A) is explicitly limited to
“telecommunications services.’369 The Commission also determined that only carriers
designated as “eligible telecommunications carriers” shall be eligible to receive support for
providing services to health care providers under section 254(h)( I )(A)7° The Commission
found further that these services include the telecommunications services that health care
providers may purchase to gain access to an Internet service provider.37’ The Commission
thus concluded that any telecommunications carrier can receive limited support for providing
any health care provider, whether rural or not, with toll-free access to an Internet service.3’~
The Commission’s rules regarding eligibility of providers of services to health care providers
are codified in Part 54, Subpart G of volume 47 of the Code of Federal Regulations.~”

~ Id. at paras. 190-191.

~ 47 C.F.R. ~ 54.500-54.517.

367 47 ~ ~ 254(cX3),

~ 47 U.S.C. § 254(hX2).

~ Universal Service Order, 12 FCC Rcd at 9009, 9010, paras. 437, 439.

“° Id. at 9105, pam. 627.

“~ Id at 9106-9107, para. 630.

~ Ii at 9087-9088, paras. 596; id at 9157-9159. paras. 742-745.

~“ 47 C.F.R. §~ 54.601-54.623.
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B. DiscussIon

1. General Eligibility under section 254(e).

155. As noted above, section 2 54(e) provides that “only an eligible
telecommunications carrier designated under section 2 14(e) shall be eligible to receive specific
Federal universal service support.’374 Section 214(e), in turn, provides that:

[a) common carrier designated as an eligible telecommunications carrier under
[subsection 214(e)(2)J or [subsection 214(e)(3)] shall be eligible to receive universal
service support in accordance with section 254 and shall, throughout the service area
for which the designation is received —

(A) offer the services that are supported by Federal universal service
support mechanisms under section 254(c), either using its own facilities
or a combination of its own facilities and resale of another carrier’s
services (including the services offered by another eligible
telecommunications carrier); and (B) advertise the availability of such
services and the charges therefor using media of general distribution.375

156. In the Universal Service :)rder, the Commission, consistent with the
recommendation of the Joint Board, found that these sections constitute the entirety of the
rules governing eligibility for universal service support generally, and that the statute does not
permit the Commission or states to adopt any additional criteria. We believe that the plain
language of the statute fully supports the Commission’s conclusion in this regard, and that the
Commission properly construed the statute with respect to each of the rules set forth in
sections 254(e) and 214(e).

a. The ‘Eligible Telecommunications Carrier” Requirement.

157. The Commission first concluded that, under section 254(e), only a carrier that
is designated an “eligible telecommunications carrier” pursuant to section 214(e) can be
eligible for the receipt of universal service support,376 The relevant language of the statute,
which states that “only an eligible telecommunications carrier designated under section 214(e)
shall be eligible to receive specific Federal universal service support,”3” is plain on its face
and fully supports the Commission’s conclusion.

158. The Commission also found that only a common carrier may be designated as
an “eligible telecommunications carrier” for purposes of section 254(e). We find that this,

~ 47 U.S.C. § 254(e).

“~ 47 U.S.C. § 214(eXl).

“~ 47 C.F.R. § 54.201(a).

in ~ U.S.C. § 254(e).
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too, is consistent with the language of the stamte. For example, section 214(e)(2) directs state
commissions to designate ‘common carrier[sJ” as eligible telecommunications carriers for
receipt of support.378 Similarly, section 214(e)(l) refers only to “[a) common carrier’ as
eligible for support in accordance with section ~ These provisions, we believe, clearly
indicate Congress’s intention that only a common carrier may be designated as an “eligible
telecommunications carrier.’

b. The “Facilities” Reguirement.

159. Section 214(e)(1) requires each eligible carrier, throughout its service area: (1)
to offer the services that are supported by federal universal service support mechanisms under
section 254(c); (2) to offer such services using its own facilities or a combination of its own
facilities and resale of another carrier’s services, including the services offered by another
eligible telecommunications carrier; and (3) to advertise the availability of and charges for
such services using media of general distribution.388 The 1996 Act, however, does not define
the term “facilities.” Accordingly, the Commission, in an effort to effectuate the intent of
Congress, established a definition of ‘facilities’ for purposes of determining the eligibility
requirements of section 214(e)(1).

160. The Commission interpreted the term ‘facilities” in section 214(e)(1) to mean
any physical components of the telecommunications network that are used in the transmission
or routing of the services designated for universal service support.38’ This interpretation is
mandated by the statutory langauge which requires that at least some portion of the supported
services offered by a carrier be offered using the carrier’s ‘own facilities.”382 Although the
Joint Board made no recommendation regarding the type of facilities that an eligible carrier
must prdvide, it recommended that carriers who offer universal service exclusively through
the resale of another carrier’s service should not be eligible for universal service support.383
Because resold services are not physical components of the network, the Commission’s
interpretation of the term “facilities” excludes pure resellers from eligibility for universal
service support and therefore fulfills the aim of both Congress and the Joint Board.

161. We note, however, that the Commission’s interpretation does not dictate the
specific facilities that a carrier must provide and, therefore, does not impose entry barriers that
would unduly restrict the class of carriers that may be designated as eligible for universa]
service support. In our view, therefore, the Commission’s interpretation of “facilities” strikes

47 U.S.C. ~ 254(eX2).

47 U.S.C. ~ 214(eXl).

~° See47 U.S.C. ~ 2l4(eXl); 47 C.F.R. § 54.201(d).

~‘ See 47 C.F.R.. § 54.201(e).

47 U.S.C. § 214(eXIXA).

~ See Recommended Decision, 12 FCC Rcd at 173. para. 161.
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an appropriate balance that gives the facilities requirement sufficient meaning to exclude pure
resellers from eligibility, but remains competitively neutral insofar as it does not dictate the
specific facilities or entry strategy that any other carrier must use.~

c. Unbundled Network Elements as “Own Facilities”.

162. As i~oted above, section 21 4(e)( I) requires an eligible carrier to provide
supported services “either using its own facilities or a combination of its own facilities and
resale of another carrier’s services ~ An issue that arises in interpreting this language
is the treatment of the use of unbundled network elements; specifically, whether use of
uribundled elements constitutes a carrier’s “own facilities.” In addressing this issue, the
Commission concluded that unbundled network elements qualif~’ as a carrier’s “own facilities”
for purposes of section 21 4(e)(l ).3as Under this interpretation, a carrier that offers any of the
services designated for universal service support, either in whole or in part, over facilities that
are obtained as unbundled network elements pursuant to section 251(c)(3) satisfies the
facilities requirement of section 214(e)(l)(A). Although Congress did not expressly refer to
unbundled network elements in section 214(e)(l)(A), we find that the Commission’s
conclusion is consistent with both the language and overall purposes of the statute.~

163. The principal purpose of the 1996 Act was to increase competition in the local
telephone markets.35 To this end, Congress sought to allow potential competitors to enter
local telephone markets by using the incumbent carriers’ own networks in three ways: (1)
interconnection of the competitor’s network to that of an incumbent, (2) use of unbundled

~‘~‘ Although the Commission defined “facilities” to require physical components of the network, it did not
construe section 214(e) to require that those facilities be physically located in the service area at issue. We
believe that this is art appropriate construction of the statute. First, nothing in the statute mandates that the
facilities be located in the service area See 47 U.S.C. § 214(e). Second, where a carrier can offer supported
services in one area through the use of facilities in another area, it is most economically efficient to afford the
carrier flexibility to offer its services in this manner. To hold otherwise would require the addition of redundant
facilities within the service area for no purpose related to the effective provision of universal service. Moreover,
the Commission’s interpretation is competitively neutral, as it accornodates various technologies and entry
strategies that carriers may employ to compete in high-cost areas.

~2S 47 U.S.C. § 2l4(eXIXA).

47 C.F.R.. § 54.201(f).

~ We note that, based on the text of section 27l(cXIXA), the legislative history of that provision, and the

overall statutory scheme of the 1996 Act, the Commission interpreted the phrase “own telephone exchange
service facilities” in section 271 (cX 1 XA) to include unbundled network elements that a competing provider has
obtained from a Bell Operating Company. See Application ofArnerisech Michigan Pursuant to Section 27) of
the Communications Act of 1934. as amendea~ so Provide in-Region. InserLATA Services in Michigan. Order, CC
Docket No. 97-137, 12 FCC Rcd 20543. 20589-20598, pares. 86-101 (1997), petitions for reran. pending.

~ See, e.g., Rena v. ACLU, 117 S. Ct. 2329, 2337-2338 (1997) (the 1996 Act is “an unusually important

legislative enactment” whose “major components. . . were designed to promote competition in the local
telephone service market.”).
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elements of the incumbent’s network, and (3) resale of the incuinbents retail services)89 The
use of unbundled network elements, as one of only three primary paths of entry into local
markets, clearly lies at the heart of the 1996 Act. Given this central role assigned to the use
of unbundled network elements in the 1996 Act as a whole, it seems highly unlikely that
Congress intended, in section 214(e)(l)(A), to deny universal service support to a carrier that
relies on unbundled network elements, whether in whole or in part, to provide supported
services, when it excluded only those carriers relying entirely on “resale”
-- a separate entry strategy.

164. Indeed, Congress has made clear that all three forms of local entry must be
treated in a competitively neutral manner, notwithstanding section 2 14(e)( I )(A), which
prevents pure resellers from becoming eligible telecommunications can-iers.39° If the “own
facilities” requirement were interpreted to preclude services provided through unbundled
network elements from eligibility for universal service support, carriers using unbundled

• network elements would be at a competitive disadvantage to carriers using other entry
strategies, as only those carriers employing other entiy strategies would be eligible for
support, even if the carriers were all providing the same services. Such a result would be at
varian~e with the principles of competitive neutrality underlying the Act and would serve as a
significant disincentive for entry into high-cost areas through the use of unbundled elements,
thus defeating Congress’s intent to bring the fullest range of telecommunications services “to
all regions of the Nation.”3~

165. Moreover, the use of unbundled network elements falls within the definition of
a carrier’s “own facilities,” in the ordinary sense of the term. For example, when a carrier
obtains an unbundled network element from an incumbent carrier, the requesting carrier
obtains exclusive use of that element for a period of time arid pays the full cost of its use to
the incumbent)92 Because the ordinary meaning of the word “own” includes not only title
holders, but those enjoying beneficial use of property,393 a user of unbundled network
elements is fairly viewed under these circumstances to be using his “own facilities” to provide
service. The Commission’s decision to include unbundled network elements within the scope
of a carrier’s “own facilities,” therefore, comports with this common understanding of the

See 47 U.S.C. ~ 251(c).

47 U.S.C. ~ 214(eXIXA) (An eligible telecommunications carrier must ~offer the services that are
supported by Federal universal service support mechanisms under section 254(c), either using its own facilities or
a combination of its own facilities and resale of another carrier’s services. . .

47 U.S.C. § 254(b)(3).

See Local Competition Order, II FCC Rcd 15499, 15635 para. 268 (1996).

See Universal Service Order. 12 FCC Rcd at 8865, para. 158 ri.405(citing Blacks Law Dictionary,
1105 (6th ed. 1990)); Ed at 8865 n.407, para. 158 (citing cases).
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term.~ We note, however, that this issue is the subject of substantial disagreement and is
currently before the Commission on petitions for reconsideration.395 Thus, while we report
here that we believe the Commission’s interpretation of the “own facilities” requirement to be
reasonable, we do not wish to prejudge the pending petitions for reconsideration and remain
open to the arguments of those who disagree.

d. Eligibility of All Technologies.

166. The Commission concluded that any telecommunications carrier using any
technology, including wireless technology, is eligible to receive universal service support,
provided that it meets the criteria set forth in section 2l4(e).3~ We find that this conclusion,
which the Joint Board recommended, is the proper reading of the statute. Neither section
254(e) nor 214(e) contains language that would favor one technology over another for
purposes of eligibility for support. To the contrary, the statute mandates eligibility for any
common carrier that meets the requirements of 214(e), without reference to the type of
technology employed. Any wholesale exclusion of a class of carriers from eligibility for
support, therefore, would be inconsistent with the plain language of the statute as well as the
principle of competitive neutrality embodied in the Act. The Commission’s decision to allow
any technology as eligible for support is thus fully supported by the language and purpose of
the statute.

e. Ineligibility of Resellers.

167. The Commission determined that a carrier that provides supported services
exclusively through the resale of another carrier’s services cannot be designated an eligibLe
telecommunications provider for purposes of section 2l4(e)?~ This, too, in our view, is a
reasonable reading of the statute. As noted above, both Congress and the Joint Board
expressed an intention to exclude pure resellers from universal service support.39 In

~ See. e.g.. Walters v. Mem~poliran Educational Enterprises. Inc., 117 S. Ct. 660, 664 (1997) (“In the
absence of an indication to the contrary, words in a statute are assumed to bear their ‘ordinary, contemporary,
common meaning.”) (quoting Pioneer bivesrmenl Services Co. v. Brunswick Associates Ltd Partnership, 507
U.S. 380, 388 (1993)).

~ See. e.g.. RTC~comments at 7-8, 24-25 (allowing unbundled network elements to satisfy “own facilities”
test guts statutory safeguard against giving high cost support to a carrier that does not incur high costs Or invest

in infrastructure of the high cost area); NARUC comments at 6-7 (Commission had no authority to define
‘owned facilities’ arid service area considerations, as these roles are clearly assigned to states under section
2 14(eXS)); TDS comments at LO (allowing use of unbundled network elements where underlying carrier’s
facilities are not high cost or located in high cost area conflicts with section 254(e)); SLate Members comments at
7 (states, not Commission, have authority under section 214(e) to define “oWn t~cilities” and to establish
geo~aphic areas).

~ 47 CF.R. § 54.201(h).

‘~ See 47 C.F.R. § 54.201(i).

See Recommended Decision, 12 FCC Rcd at 173, para. 161; 47 U.S.C. § 214(eXIXA).
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particular, section 214(e)(1)(A) requires an eligible carrier to provide supported services only
“either using its own facilities or a combination of its own facilities and resale of another
carrier’s services . . . .“~ Because pure resale is not an option under this provision, the
Conmtission’s rule denying eligibility to pure resellers cornports with the plain language of
the statute.

168. Moreover, pure resellers already receive the benefit of universal service support
when they purchase wholesale services at a price based on the retail price, a price that already
includes the universal service support received by the incumbent provider. If pure resellers
were eligible for additional support payments directly to themselves, they would effectively
receive a “double recovery” of support.~°° Such a result would not only be inefficient, but it
would violate the principle of competitive neutrality by favoring resellers over other carriers.
We believe, therefore, that the Commission’s interpretation is a reasonable construction of the
statute. We note, however, that this issue is also before the Commission on petitions for
reconsideration.40’ To avoid prejudging those petitions, we underscore that, based upon our
review of the record in this proceeding, our opinion on this issue is simply that the
Commission’s decision to exclude pure resellers is a reasonable interpretation of the statute.

f. Ekclusivity of Statutory Rules.

169. Section 214(e)(2) states that “[a] state commission shall. . . designate a
common carrier that meets the [eligibility] requirements of [section 21 4(e)( 1)1 as an eligible
telecommunications carrier. . . .“ 47 U.S.C. ~ 214(e)(2) (emphasis added). Similarly, section
21 4(e)( 1) provides that carriers designated as eligible telecommunications carriers pursuant to
the statute “shall be eligible to receive universal service support 47 U.S.C. § 214(e)(l)
(emphasis added). These provisions clearly leave no room for discretion and require that
carriers meeting the statutory eligibility requirements be provided with universal service
support. We agree, therefore, that the statute does not permit the Commission to impose
additional criteria for eligibility.

170. Furthermore, even if the statute permitted the imposition of additional
conditions on eligibility, such conditions would be unnecessary. Although some commenters
in the initial rulemaking proceeding argued that additional criteria are needed to prevent
unreasonable practices by other carriers, the statutory rules are sufficient to protect against

47 U.s.c. § 214(eX1XA).

‘~ AMSC contends that resellers should not be excluded from eligibility where their services were not
obtained from carriers that are already receiving universal service support for the same facilities. See AMSC
comments at 4. In such cases, AMSC contends, support for the reseller does not create a “double recovery.” Id.
Regardless, AMSC’s point cannot overcome the statutory language of section 2 14(eX I XA), which does not allow
universal service support for the pure resale of supported services.

‘°~ See, e.g., BellSouth Petition for Reconsideration at 3-4 (filed); RTC Petition for Reconsideration at 5-6
(filed).
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such practices.402 For example. by limiting eligibility to only common carriers. section 2 14(e)
prevents eligible carriers from cherry-picking only the most desirable customers. ~The
requirement that eligible carriers must serve their entire service area similarly protects against
such practices. Moreover, the imposition of additional criteria for eligibility would raise
potential market participants’ costs of entry, thereby discouraging the competition intended by
the 1996 Act. In addition to the plain language of the statute, therefore, these practical
concerns justify the Commission’s decision to adopt the statutory criteria for eligibility
without additional criteria.403

2. Eligibility for Support for Providing Service to Schools and
Libraries under section 254(h)

171. The Commission concluded that, pursuant to section 254(h)(l)(B), all
telecommunications carriers may receive support for providing eligible schools and libraries
with any commercially available telecommunications service they need404 as well as for
providing them with basic “conduit” Internet access and the installation and maintenance of
internal connections.~ The Commission also determined that, pursuant to sections 4(i) and
254(h)(2)(A), firms other than telecommunications carriers can receive support for providing
eligible schools and libraries with basic conduit Internet access and the installation and
maintenance of internal connections.406

a. Telecommunications Carriers

172. The Commission concluded that section 254(h)(l)(B)(ii) allows any
telecommunications carrier, not just those designated as “eligible telecommunications carriers”
under section 214(e), to receive universal service support for providing supported services to
schools and libraries.407 This interpretation is, in our view, well-grounded in the plain
language of the statute.

173. As noted above, section 2 54(e) provides that only a carrier designated as an
“eligible telecommunications carrier” under section 214(e) may receive universal service

•02 See Universal Service Order, 12 FCC Red at 8856, pars. 143 n.347 (citing comments).

~ Although one commenter in the initial proceeding sought modification of section 2 14(eXl)’s
requirement that eligible carriers provide service to, and advertise throughout, their entire service areas, the temis
of section 214(e) clearly do not allow us to alter these duties. We cannot, therefore, modifS’ the requirements of
section 214(e) to aceomodate those carriers whose technology limits their ability to provide service throughout a
state-wide service area. See Universal Service Order, 12 FCC Red at 8855, pars. 141.

See 47 C.F.R. §~ 54.501(a), 54.502.

~ See 47 C.F.R. ~ 54.503.

See 47 C.F.R. §~ 54.503, 54.517(b); Universal Service Order. 12 FCC Red at 9013, pars. 444.

~ See 47 C.F.R. § 54.501(a); Universal Service Order, 12 FCC Rcd at 9015, pars. 449.
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support.408 Section 254(h)( I )(B)(ii), however, contains an express exemption from this
limitation, allowing telecomn~unjcatjons carriers to receive universal support for providing
eligible services to schools and libraries, notwithstanding the provisions of [section 254(e)]

“~°~ We find that, as Senators Stevens and Burns have observed, Congress intended section

254(h)(1)(B) to “waive the statutory limitation in section 254(e) so that any
telecommunications carrier could receive support for universal service to schools and
libraries.”410 We believe that the language of the statute thus fully supports the Commission’s
conclusion that any telecornmu.njcations carrier, whether or not designated as art “eligible
telecommunications carrier,” is eligible for support for providing telecommunications services
to schools and libraries.4H

174. Moreover, as the Commission explained in its Fourth Order on
Reconsideration, the term “telecommunications carrier” in section 254(h)( I )(B) includes only
those carriers that provide telecommunications services on a common carrier basis.4t2 In turn
this meams that only those carriers who hold themselves out “to service indifferently all
potential users” can be considered telecommunications carriers.413 Therefore, notwithstanding
the objections of some commenters,414 the plain language of the statute appears to render state
telecommunications networks ineligible to receive universal service support for providing
telecommunications services to eligible schools and 1ibrar~es.415 Because the evidence in the
record indicates that state telecommunications networks offer services to a specified class of
users rather than directly to the public, these entities do not service all potential users
indifferently and thus would not qualify as telecommunications carriers. Because, as noted
above, section 254(h)(1)(B) provides that only telecommunications carriers may receive
support for providing schools and libraries with telecommunications services, we believe that
the Commission correctly concluded that state telecommunications networks are not eligible
for universal service support under section 254(h)( 1 )(B). We note, however, that the Iowa

~ 47 U.S.C. § 254(e). -

47 U.S.C. § 254(hXIXBXii).

Senators Stevens and Burns comments at 10.

~“ See also NCTA comments at 14-IS (section 254(hXIXB) specifically authorizes support for non-

common carriers).

412 Fourzh Order on Reconsideration at paras. 187-188.

~ Universal Service Order, 12 FCC Rod at 9 177-78, paras. 784-786.

See, e.g., Washington DIS reply comments at 1-3 (ineligibility of state networks providing services to
public entities to receive discounts directly precludes schools and libraries from obtaining discounts on significant
adminisnative costs included in state-provided services and creates disincentives to use state-aggregated
telecommunications services); NASTD reply comments at 1-3 (state networks should be permitted to receive
support for costs “not directly attributable to readily identifiable costs” of providing local and long distance voice
telecommunications to schools and libraries). See also Washington State Department of Information Services,
Petition for Reconsideration, CC Docket No. 96—45 (filed Feb. 12, 1998).

‘“ Fourrh Order on Reconsideration at paras. 187-189.
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Telecommunications and Technology Commission filed with the Commission a request for
determination that the Iowa Communications Network it operates is a provider of
telecommunications services to schools, libraries and rural health care providers and, thus,
should be eligible to receive universal service support for serving these entities.316 We will
consider this request in an upcoming proceeding.

b. Firms Other Than Telecommunications Carriers Providing
Internet Access and Internal Connections

175. We have attempted to interpret sections 254(h)(2) and 254(e) in a manner most
consistent with the context provided by other statutory language and the Congressional intent
expressed in that language.41’ Under such analysis below, which is similar to the analysis
provided by the Commission in the Universal Service Order, we conclude that, despite some
statutory ambiguity, the stronger position is that section 254 authorizes the Commission to
provide support to firms other than telecommunications carriers under section 254(h)(2).418
We recognize that some would find it incongruous that entities that do not contribute to
universal service support mechanisms may draw funds from those mechanisms if those entities
provide competitively priced Internet access or internal connections to eligible schools and
libraries. We reach this interpretation of section 254(h)(2), however, because we find that the
consequences of reading the statute to deny support to firms other than telecommunications
carriers creates more apparent statutory inconsistencies than reading the statute to permit such
support.

176. At the outset, we note that the Commission interpreted section 254(h)(2) to
permit support not only for telecommunications services, but also for internal connections in
schools and libraries, which are not telecommunications services. This conclusion was
premised on the statute’s specific requirement that “classrooms,” as opposed to “schools,” have
access to advanced telecommunications and information services.419 If the Commission had
found that the statute did not permit support for internal connections, only wireless
telecommunications service providers would have been eligible to receive support for the
provision of telecommunications and information services to classrooms. Because limiting
eligibility solely to wireless carriers would have been contrary to the Commission’s
obligations to “establish competitively neutral rules to enhance . . . access to advanced

416 iowa Communications Network Eligibility for Universal Service Payments, CC Docket 96-45 (filed Feb.

4, 1998); Iowa Telecommunications and Technology Commission Seeks Determination that the iowa
Communications Network is a Provider of Telecommunications Services to Schools, Libraries, and Rural Health
Care Providers, Public Notice, DA 98-294 (rel. Feb. 13, 1998).

411 BelIAtIanxic Telephone Companies v. FCC. 131 F.3d 1044 (D.C. Cit. 1997).

~ We note that this issue is the subject of a pending appeal. See Brief for Petitioners GTE Entities,
Southwestern Bell Tel. Co. and BellSouth Corp., Texas Office of Pub. Utit Counsel v. FCC, No. 974)421 (5th
Cit.) at 85-88.

419 See 47 U.S.C. ~ 254(hX2XA).
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telecommunications and information services for all . . classrooms,420 we concluded that
Congress intended to permit support for internal connections in schools and libraries.

177. Further, at least three major inconsistencies arise from interpreting section
254(e) to limit our authority under section 254(h)(2). First, reading section 254(e) to limit
section 254(h)(2), when it does not apply to section 254(h)(1)(B), appears inconsistent with
the relative directives of those provisions. Congress explicitly chose to permit the
Commission to provide support to all telecommunications carriers -- including those that were
not designated under section 214(e) -- for services eligible for support under section
254(h)(l)(B). While 254(h)(l)(B) did not emphasize competitive neutrality, the exemption
from section 254(e) implicitly provided competitive neutrality among all telecommunications
carriers. Reading section 254(e) to limit section 254(h)(2), however, would imply that
Congress intended section 254(h)(2) to be less competitively neutral than section 254(h)(l )(B),
for Congress would be prohibiting competitive neutrality between all telecommunications
carriers: those designated under section 214(e) would be preferred to those that were not.
That is, that while Congress explicitly required “competitive neutrality” under section
254(h)(2), it intended to prohibit even the lesser form of competitive neutrality that it adopted
implicitly in section 254(h)(1)(B). This does not appear to be a tenable conclusion.

178. Second, denying support to firms other than telecommunications carriers would
be inconsistent with Congress’s goal, stated in section 254(h)(2)(A), to “enhance.. . access to
advanced telecommunications and information services” for schools and libraries.42’ To allow
support for Internet access and internal connections only when provided by a
telecommunications carrier would reduce the sources from which schools and libraries could
obtain these services at a discount which, in turn, would reduce competitive pressures on
providers to lower their costs, potentially leaving schools and libraries to confront unduly high
pre-discount prices. This would appear contrary to the statutory goal of providing schools and
libraries with services in the most cost-effective manner possible, which would minimize the
total cost and thus the total amount of universal service contributions that would need to be
collected.422

179. Third, as the Universal Service Order recognized, limiting direct support to
telecommunications carriers would not fully deny support to firms other than
telecommunications carriers; it would only deny support to finns thatdid not affiliate with

420 47 U.S.C. ~ 254(hX2XA).

421 47 U.S.C. § 254(hX2XA).

See. e.g., Comcast reply comments at 5-7 (support for non-telecommunications carriers promotes
competition and drives prices of Internet access down for schools and libraries); EDLINC comments at 4-5
(without competition from ISPs, ILECs will continue to charge schools and libraries high rates, thereby depleting
universal service fund); NCTA comments at 13 (competitive neutrality requires support for all entities; cable is
cost-effective choice for schools and libraries); CIX reply comments at 2-3 (schools and libraries shoOld be
permitted to select from a wide range of vendors); PA Agencies comments at 12-15 (support for non-
telecommunications carriers promotes competition and technological neutrality).
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telecommunications carriers.42’ As the Universal Service Order noted, to take advantage of
the discounts provided by section 254(h)(l). firms other than telecommunications carriers
would be able to bid with telecommunications carriers through joint ventures, partnerships, or
other business arrangements, and receive support indirectly. They would also have the option
of establishing telecommunications carrier subsidiaries or affiliates, even if the scope of their
telecommunications service activities was fairly limited. Thus, the Order found that limiting
direct support to telecommunications carriers would not prevent support from going indirectly
to other firms, but that it would frustrate the Commission’s effort to achieve its goal of
competitive neutrality,424 because it would treat firms other than telecommunications carriers
less favorably than telecommunications carriers.

180. Therefore, the Commission concluded that firms that are not
telecommunications carriers are eligible to compete to receive support under 254(h)(2) for
providing Internet access and internal connections to schools and libraries, a position that a
number of commenters have challenged.4~ It bears emphasis that such firms would only
receive such support if they were able to offer the requested services on more favorable terms
than those offered by telecommunications carriers. Upon reexamination of this issue we
observe that certain statutory provisions render the Act susceptible to more than one
reasonable interpretation. Specifically, we find that there is tension between section 254(e)’s
requirement that we limit support to telecommunications carriers and section 254(h)(2)’s
command that we establish competitively neutral rules. Section 254(e) states that “only an
eligible telecommunications carrier designated under section 214(e) shall be eligible to receive
specific federal universal service support.” Therefore, if we treated it as controlling, we
would conclude that section 254(h)(2) can only authorize support for section 214(e) eligible
telecommunications carriers. On the other hand, section 254(h)(2) states that “the
Commission shall establish competitively neutral rules,” under 254(h), and so if we treated it
as contr6lling, we would read it to prohibit the Commission from establishing rules that are
not competitively neutral, and thus require that we find that section 254(e)’s exclusion of
broad classes of potential competitors does not apply to rules established under 254(h)(2).

181. As the Universal Service Order recognized, however, there is a reasonable
statutory basis for concluding that section 254(e) does not apply to section 254(hX2).
Although sections 254(e) and 254(h)( 1 )(A) and (B) limit support only to eligible
telecommunications carriers, the Commission’s decision to allow support to firms other than
telecommunications carriers was based on the broader provisions of section 254(h)(2)(A), in

~ Universal Service Order, 12 FCC Rcd at 9085, pars. 590.

‘~ Universal Service Order, 12 FCC Rcd at 9085, pars. 590. See also. e.g., CIX comments at 14-16
(limiting support only to telecommunications carriers would disserve goal of competitive pricing and would favor
a small number of Internet service providers that happen to be affiliated with telecommunications carriers);
NCTA comments at 11-12 (cable companies can claim eligibility by virtue of ownership or affiliation with
telecommuncations carrier).

~‘ See e.g.. BellSouth comments at 8: Senators Stevens and Burns comments as 10 (sections 254(c) and

254(e) limit support to telecommunications carriers); TCG comments at 3, 4-5, 7-8 (support for firms other than
telecommunications carriers goes beyond plain language of statute); RTC reply comments at 12-14 (same).
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Conjunction with section 4(i), and is therefore not subject to this same restriction. Indeed, the
structure of the Act indicates that section 254(h)(2)(A) operates as a separate grant of
authority that is independent of the narrower provisions of sections 254(e) and 254(h)(l)(A)
and (B). For example, section 254(e) limits eligibility of universal service support only to
those carriers designated as “eligible telecommunications carriers” under section 214(e).
Section 2 14(e), in turn, requires such carriers to offer the services that are designated for
support under section 254(c). With respect to schools and libraries, the only incorporation of
section 254(c) (and thus sections 254(e) and 214(e) by reference) is made by section
254(h)(l)(B). Section 254(h)(2)(A), which grants additional authority to the Commission with
regard to schools and libraries, makes no reference to the support mechanisms established
through section 254(c) and thus operates independently of them. We conclude that because
section 254(h)(2)(A) makes no reference to section 254(c)(3), which in turn incorporates
section 214(e)’ s eligible telecommunications carrier limitation, support under section
254(h)(2)(A) is not restricted to eligible telecommunications carriers. The independence of
section 254{h)(2)(A) from these narrower provisions is further demonstrated by the difference
between section 254(h)(l)(A), which applies only to health care providers that serve “persons
who reside in rural areas,” and section 254(h)(2)(A),426 which applies to “all. . health care
providers. “~

182. In contrast to the more limited provisions of sections 254(e) and 254{h)(1)(A)
and (B), section 254(h)(2)(A) emplo~ys broader language that separately grants the
Commission authority to establish rules to enhance access to advanced telecommunications
and information services, constrained only by the principles of competitive neutrality,
technical feasibility and economic reasonableness.425 Unlike the narrower provisions, section
254(h)(2)(A) does not refer to “telecommunications carriers” and, therefore, does not require
us to exclude other firms from competing to provide eligible services.429 The Commission’s
reading of the statue, which permits finns that are not telecommunications carriers to compete
to receive support under section 254(h)(2) for providing Internet access and internal
connections, therefore, is, in our view, a reasonable interpretation of section 254(h)(2)(A),
notwithstanding the objections of some commenters.43°

183. Furthermore, section 4(i) of the Act permits the Commission to “perform any
and all acts, make such rules and regulations, and issue such orders, not inconsistent with this
Act, as may be necessary in the execution of its functions.”43’ Under this section, the

47 U.S.C. § 254(hXlXA).

~ 47 U.S.C. § 254-(hX2XA) (emphasis added). See also. e.g., Corncast reply comments at 3 (restrictions

of section 214 do not apply to section 254(hX2)(A)’s mandate to promote access to advanced services).

~ See 47 U.S.C. § 254(hX2XA); (.Jnrversai Service Order, 12 FCC Rcd at 9085, para. 591.

~‘ See 47 U.S.C. § 254(hX2)(A).

‘~° See Senators Stevens and Bums comments at 12.13 (section 4(i) does not permit the Commission to

waive explicit statutory restrictions of section 254(e)).

~‘ 47 U.S.C. § 4(i). BEST COPY AVAI[4Jl t
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Commission may take action that is not expressly permitted by the Communications Act. so
long as the action is not expressly prohibited by the Act, and is necessary to the Commission’s
effective performance of its statutorily specified functions.432 Here, a rule that allows both
telecommunications carriers and other firms to compete to receive support for providing
eligible services under section 254(h)(2) is necessary to fulfill the Commission’s explicit
statutory obligation under that statutory provision to promulgate “competitively neutral” rules,
as it allows all carriers to compete effectively in the market for providing Internet access and
internal connections to schools and libraries. The Commission’s decision, therefore, is
authorized by section 4(i), as it is “necessary in the execution of [the Commission’s]
functions” under section 254(h)(2).

184. Some cornmenters contend that providing support to firms other than
telecommunications carriers violates the competitive neutrality requirement of section
254(h)(2)(A) because firms other than telecommunications carriers can benefit from support
while only telecommunications carriers are required to contribute to that support.433
According to these commenters, telecommunications carriers that contribute to the universal
service fund cannot fairly compete with firms that bear no such burden.434 There is no
requirement, however, that contributors to universal service mechanisms must also be
permitted to receive support. Moreover, under the Commission’s rules, contribution
obligations are to be based solely on revenues from telecommunications services.435 Because
neither Internet access nor internal connections are telecommunications services, no provider
of these services — whether a telecommunications carrier or not — will be required to
contribute to federal universal service support based on revenues they earn from providing
these services. Contributions made by telecommunications carriers based on the
telecommunications services they provide, therefore, will not place those carriers at a
competitive disadvantage vis-a-vis the supported non-telecommunications services.436 On the
other hand, if firms other than telecommunications carriers did not receive funding for
Internet access and internal connections for schools arid libraries, those service providers
would be competitively disadvantaged, even if their services would be more cost-efficient.
Contrary to the claim of these commenters, therefore, the principle of competitive neutrality

~“ See. e.g.. Mobile Communications Corp. ofAmerica v. FCC, 77 F.3d 1399, 1404-07 (D.C. Cir.). cert.

denied, 117 S. Ct. 81(1996).

“ See. e.g., GTE comments at 9-10, 21, 23 (objecting to inconsistency between those who contribute and
those eligible to receive); Bell Atlantic reply comments at 2, 10-Il (objecting to unfairness of allowing ISPs to
receive support without conoibution); AT&T reply comments at 10-11 (ISPs should be required to contribute to
the extent that the~’ are eligible for support); USTA comments at 6 (requiring telecommunications carriers to
contribute for the benefit and support of non-contributors is not competitively neutral).

~‘ Id.

See 47 C.F.R. § 54.703.

~‘ See. e.g., AOL comments at 21 (contribution obligations are clearly di~inct from the right to participate
in the universal service program); EDLINC comments at 6 (no competitive disparity as to provision of Internet
access); cf Comcast comments at 8-9 (analogizing to property taxes funding public schools, where some pay
taxes without benefit and others benefit without paying taxes).
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supports the Commission’s decision to allow both telecommunications carriers and other firms
to compete to receive support for providing Internet access and internal connections.37

125. In summary, we are faced with statutory directives that apparently both
command and forbid us to provide support to firms other than telecommunications carriers
who seek to provide schools and libraries with support to provide Internet access and
installation and maintenance of internal connections. After a careful analysis of the
consequences of providing and denying such support, however, we find that providing such
support produces results more consistent with the statutory framework. In light of these
results, we conclude that we should affirm the decision of both the Commission and the
Federal-State Joint Board to provide support to firms other than telecommunications carriers
who offer schools and libraries more cost effective Internet access or installation and
maintenance of internal connections.

3. Eligibility for Support for Providing Service to Health Care
Providers under section 254(h)

186. The Commission concluded in its Universal Service Order that, under section
254(h)( I )(A) of the Act, all public and non-profit health care providers that are located in
rural areas and meet the statutory definition set forth in section 254(h)(5)(B) of the Act are
eligible for universal service support.438 Based on the recothmendation of health care experts,
the Commission also determined that any telecommunications service of a bandwidth up to
and including 1.544 Mbps that is necessary for the provision of health care services is eligible
for support.439 Thus, where a carrier designated under section 2 14(e) as an ‘eligible
telecommunications carrier” provides such services to rural health care providers at the
comparable urban rate, the carrier may recover the difference, if any, between the rate for
similar services provided to other customers in comparablerural areas of the state and the rate
charged to the rural health care provider for such services. - In addition to ensuring that rural
health care providers benefit from universal service support, the Commission determined that,
pursuant to section 254(h)(2)(A), all telecommunications carriers, whether or not designated as
an “eligible telecommunications carrier” under section 2 14(e), that provide health care

“~ Accora~ e.g., State Members comments at 4 (competitively neutral rules mandated under 254(hX2XA)
are applicable to all service providers); AOL reply comments at 3, 20 (if telecommunications carriers receive
universal support for providing information services, so too must firms other than telecommunications providers
of the same services; support for ISPs fosters competitive neutrality and affords schools and libraries broader
choices); CIX reply comments at 14-16 (limiting support only to telecommunications carriers would not be
competitively neutral); USIPA comments at 4 (it would be illogical to assume that Congress did not intend that
the entities that constructed the Internet would not be permitted to participate in a program designed to bring the
Internet to schools and libraries).

Lintvenal Service Order, 12 FCC Rcd at 9093, pars. 608.

~ See id, 12 FCC Red at 9101, pars. 620 n.l605 (citing FCC Advisory Committee on

Telecommunications and Health Care, Finding and Recommendations at 1-2).
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providers with toll-free access to an Internet service provider can receive a limited amount of
universal service Support.~°

a. Eligible Providers of Telecommunications Services to Rural
Health Care Providers

187. EIi~ible Telecommunications Carriers. The Commission concluded that only
teleconirnunications services provided by “eligible telecommunications carriers,” designated as
such pursuant to section 254(e), should be eligible for universal service support under section
254(h)(1)(A). We recognize that this issue is the subject of substantiai disagreement among
commenters~” and, indeed, is currently before the Commission on petitions for reconsideration
of the Universal Service Order.~2 We do not wish to prejudge those petitions in this Report
and remain committed to taking a fresh look at this issue in the reconsideration proceedings.
Without expressing any opinion on the merits of the pending petitions for reconsideration, we
believe that the Commission’ s conclusion was a reasonable construction of the statute. As
noted above, section 254(e) provides that “only an eligible telecommunications carrier
designated under section~ 214(e)” may receive universal service support~3 Although section
254(h)(l)(B)(ii) provides an exception to this eligibility requirement for carriers serving
schools and libraries, no such exception appears in section 254(h)( 1)(A).4” it appears from
the plain language of the statute, therefore, that only “eligible telecommunications carriers” as
defined in section 254(e) are eligible to receive universal service support for providing
eligible services to health care providers under section 254(h)(l)(A). We note, however, that
this statutory constraint will limit the flexibility of rural health care providers because they are
limited to purchasing supported services from designated “eligible telecommunications
carriers.” It also appears that this section of the Act reduces competition in rural areas
because only eligible telecommunications carriers can receive support for serving eligible rural
health care providers. We would prefer a more competitive result. We will be considering
this issue futher in ruling on the petition for reconsideration filed with the Commission in
which parties allege that in Alaska only telecommunications carriers that will not be
designated as eligible telecommunications carriers are able to provide the services that are

“~ See Universal Service Order, 12 FCC Rcd at 9106, para. 628; 47 C.F.R_ § 54.621(b).

“‘ See. e.g.. GCI comments at 14-16 (all carriers, whether or not designated as “eligible
telecommunications carriers,” should be able to receive support under section 254(bX I XA)); Nebraska PSC
comments at 1-2 (limiting support only to “eligible telecommunications carriers” will preclude support to rural
health care providers that have already contracted with ineligible carriers); State Members comments at 8
(Congress should consider a “technical correction” to the statute to exempt health care providers from eligibility-
requirements of section 254(e)); Arizona CC reply comments at 4 (same); ALTS reply comments at 1-3 (same).

~ See Alaska Petition for Reconsideration at 9.12; Alaska PUC Petition for Reconsideration at 9.10; GE
Americom Petition for Reconsideration at 1-2; GCI Petition for Reconsideration at 1-4.

~ 47 U.S.C. § 254(e).

Compare 47 U.S.C. § 254(hXIXA) with 47 U.S.C. § 254(hXl)(BXii).
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needed by rural health care providers.~ We note that if the requirements of section 10 of the
1996 Act are met, the Commission could exercise forbearance authority in order to broaden
the category of telecommunications carriers that may receive support for serving eligible rural
health care providers as appropriate.

188. Rural Health Care Providers Only. Although section 254(h)(1)(A) authorizes
support for the provision of telecommunications services to “any public or non-profit health
care provider that serves persons who reside in rural areas of that state,’~6 the statute does not
speci~’ whether the health care provider itself -- as opposed to the persons it serves -- must be
physically located in a rural area to obtain the supported services. The Commission
concluded, as did the Joint Board, that a health care provider must be located in a rural area
in order for its service provider to be eligible for universal service support” We believe that
this is a reasonable interpretation of the statute.

189. Although the statute is not explicit on this point, the discount provision in
254(h)(1)(A) provides strong evidence that Congress intended to limit the provision of
supported services to rural health care providers only. Specifically, section 254(h)(1)(A)
calculates the amount of support due a carrier as the difference between the “rates for services
provided to health care providers for rural areas arid the fates for similar services provided to
other customers in comparable rural areas.”'’ If the health care provider were in an urban
area, there would be no method of calculating the amount of support under this provision, as
it contemplates a comparison only of the rates charged to customers in “rural areas.” The
Commission’s decision to limit support only to providers of services to rural health care
providers, therefore, follows logically from the language of the statute.

190. The legislative history also indicates that Congress, in enacting section
254(h)( I )(A), was concerned primarily with ensuring telecommunications access to -health care
providers located in rural areas. For example, in the Joint Explanatory Statement, Congress
explained that section 254(h) was intended “to ensure that health care providers fox~ rural
areas . . . have affordable access to modern telecommunications services that will enable them
to provide medical . . services to all parts of the Nation.”449 Similarly, Congress expressed
particular concern for the ability of “rural health care providers to obtain access to advanced
telecommunications services”4~° and that “the rural health care provider receive an affordable
rate for the services necessary for the purposes of telemedicine and instruction relating to such

‘~‘ See, e.g., Alaska comments to Petition for Reconsideration at 9-12; GCI comments to Petition for
Reconsideration at 1.3.

47 U.S.C. § 254(hXIXA).

See 47 C.F.R. § 54.601(aX4).

“‘ Universal Service Order, 12 FCC Rcd at 9111, pars. 641.

‘~“ Joint Explanatory Statement at 132 (emphasis added).

““ Id. (emphasis added).
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services.”45~ These statements further support the Commission’s interpretation of section
254(h)(1)(A) to limit the provision of supported services only to health care providers located
in rural areas.

b. Providers of Toll-Free Internet Access to
Health Care Providers Recardless of Location

191. Consistent with its authority to enhance access to advanced
telecommunications and information services for health care providers pursuant to section
254(h)(2)(A), the Commission authorized support for toll charges incurred by health care
providers that cannot obtain toll-free access to an Internet service provider. The Commission
also concluded that any telecommunications carrier, whether or not designated as “eligible”
pursuant to section 254(e), may receive universal service support for providing this service to
any health care provider, regardless of location.

192. No Eligibility Restriction. We believe that the Commission properly concluded
that both eligible and non-eligible telecommunications carriers under section 254(e) may
receive universal service support for the provision of toil-free access to an Internet service
provider to eligible health care providers. As noted above, section 254(h)(l)(A) is subject to
the requirement in section 254(e) that, to receive support, a carrier must be designated as an
“eligible telecommunications carrier” under section 214(e).452 The Commission did not
designate toll-free Internet access for support under section 254(h)(1)(A), however, but did so
instead under section 254(h)(2)(A).453 As we explained above,,section 254(h)(2)(A), unlike
section 254(h)(1)(A), is an independent grant of authority and thus is not subject to section
254(e)’s eligibility requirernent.4~’ In our view, therefore, the Commission’s decision to allow
both eligible and non-eligible telecommunications carriers to receive support for providing
toll-free Internet access to eligible health care providers is consistent with the language of the
statute and with the statutory requirement to develop competitively neutral rules to enhance
access to advanced telecommunications and information services for health care providers.

193. Rural and Non-Rural Health Care Providers. We also find that the
Commission’s decision to allow support for providers of toll-free Internet access, regardless of
whether the health care provider to which they provide this service is located in a rural or
non-rural area, is a reasonable construction of the statute. As we discussed above, section
254(h)(1)(A) requires that a health care provider must be located in a rural area in order for
its provider of telecommunications services to be eligible for universal service support.45’
Again, however, the Commission did not rely on section 254(h)(1)(A) to authorize support for

~“ Id. (emphasis added).

See 47 U.S.C. ~ 254(e) and (hXlXA).

See Universal Service Order, 12 FCC Rcd at 9157-9160, pards. 742-748.

~ See supra at section V1.B.2.b.

See supra at section VL8.3.A.
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toll-free Internet access; rather, it relied on section 254(h)(2)(A).4~ Whereas section
254(h)( I )(A) is concerned with the provision of service to “persons who reside in rural
areas,”4” section 254(h)(2)(A), in contrast, seeks to enhance access to advanced services for
“all. . . health care providers ....“~ Section 254(h)(2)(A) is thus independent of section
254(h)(l)(A) and its limitations and, further, provides the broader authority to promulgate
rules for the benefit of “all health care providers,” not just rural ones. In our view, the
Commission’s decision to extend support for the provision of toll-free Internet access to non-
rural health care providers is entirely consistent with this language.

VU. REVENUE BASE AND PERCENTAGE OF FEDERAL FUNDING

194. In this section, we examine first certain Commission decisions regarding the
revenue base on which contributors’ universal service contributions are assessed. After
analyzing the Commission’s conclusions regarding the jurisdictional parameters placed on the
Commission and on the states, we agree that the Commission has the authority to assess
universal service contributions on both telecommunications providers’ interstate and intrastate
revenues.

195. We examine, second, the Commission’s previous decisions reg~rding the level
of interstate high cost support. At the onset, we believe it is important to make two
observations to place this issue in context. First, the discussion of the issue in this Report
relates ~ to non-rural local exchange carriers. With respect to rural local exchange
carriers, the Commission has determined that there shall be no change in the existing high
cost support mechanisms until January 1, 2001 at the earliest. We do not revisit that
determination in this Report. Thus, the method of determining federal support for rural local
exchange carriers will remain unchanged until at least January 1, 2001, meaning that the
amount of universal service support for rural local exchange carriers will be maintained
initially at existing levels and then should increase in accordance with specified factors, such
as inflation, that have historically guided changes in such support. Any possible change in the
support mechanism for rural local exchange carriers would require a separate rulemaking
proceeding.

196. Second, we note that the pre-May 8, 1997 regulatory scheme created a de facto
allocation of responsibility between the Commission and state commissions with respect to
support for service to rural and high cost areas. That allocation of responsibility was defined
by the separations rules, which placed 25 percent of booked loop costs in the interstate
jurisdiction for most of the loop plant used by the non-rural LECs. In addition, the aggregate
amount of LEC network investment in the interstate jurisdiction is approximately 25 percent.
Through the operation of an explicit universal service support mechanism, however, greater
than 25 percent of booked loop costs were placed in the interstate jurisdiction in those areas

‘~ See Universal Service Order, 12 FCC Rcd at 9157.9160, paras. 742-748; see note 434, supra.

47 U.S.C. § 254{hXlXA).

~‘ 47 U.S.C. § 254(hX2XA) (emphasis added).
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where loop costs were particularly high. As a result, some of the non-rural LECs did have
slightly more than 25 percent of their booked ioop costs in the interstate jurisdiction, and
many rural LECs had substantially more than 25 percent in the federal jurisdiction.

197. As discussed below, we conclude that a strict, across-the-board rule that
provides 25 percent of unseparated high cost support to the larger LECs might provide some
states with less total interstate universal service support than is currently provided through
aggregate implicit and explicit federal subsidies. The Commission will work to ensure that
states do not receive less funding as we implement the high cost mechanisms under the 1996
Act. We find that no state should receive less federal high cost assistance than it currently
receives. We are mindful that the Commission’s work in this regard is not yet complete. We
are committed to issuing a reconsideration order in response to the petitions filed asking the
Commission to reconsider the decision to fund 25 percent of the required support amount. in
the course of that reconsideration, we will take all appropriate steps, including continued
consultation with the states, to ensure that federal funding is adequate to achieve statutory
goals. We also recognize that Congress assigned to the Commission, after consultation with
the Joint Board, the ultimate responsibility for establishing policies that ensure that: I)
quality services are available at just, reasonable and affordable rates; 2) all consumers have
“access to telecommunications and information services” at rates that are reasonably
comparable to the rates charged for similar services in urban areas; and 3) there are “specific,
predictable, and sufficient” federal and state mechanisms to preserve and advance universal
service. We are committed to implementing section 254 consistent with these objectives.

A. Revenue Base for Contributions

- 1. Background

198. Section 623(b)(5) of the Appropriations Act requires the Commission to review
its “decisions regarding the percentage of universal service support provided by federal
mechanisms and the revenue base from which such support is derived.” This requirement
implicates several important determinations made by the Commission, including what is
referred to as the “25/75” approach to sharing responsibility for universal service support
between the state and federal jurisdictions. In addition, we must address Commission
decisions regarding: the scope of the Commission’s jurisdiction in assessing and recovering
contributions; the scope of the revenue base for, and the method of recovery of, contributions
to the support mechanisms for high cost areas and low income consumers and for eligible
schools, libraries, and rural health care providers; and the methodology for assessing
contributions to the support mechanisms. We review each of these issues below.

199. In the Universal Service Order, the Commission analyzed the scope of the
Commission’s jurisdiction with respect to the assessment and recovery of universal service
support mechanisms.4~ The Commission concluded that it has jwisdiction to assess
contributions for the universal service support mechanisms from intrastate as well as interstate
revenues and to require carriers to seek state (and not federal) authority to recover a portion

~ Universal Service Order, 12 FCC Rcd at 9192, paras. 813-823.
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of the contribution in intrastate rates.~ The Commission expressly declined to exercise the
entirety of its Jurisdiction with respect to the assessment and recovery of contributions to the
universal service mechanisms for rural, insular, and high cost areas, and low income
consumers.~ Instead, the Commission assessed contributions to those mechanisms based
solely on interstate revenues.~ With respect to the recovery of those contributions, the
Commission continued its historical approach to recovery of universal service support
mechanisms, thereby permitting carriers to recover contributions to these universal service
support mechanisms through rates for interstate services only.~

200. With respect to the universal service support mechanisms for schools and
libraries and rural health care providers, the Commission adopted the Joint Board’s
recommendation that these mechanisms be funded by contributions based on both the
intrastate and interstate revenues of providers of interstate telecommunications services.~
The Commission concluded, however, that it will permit recovery of the entirety of these
contributions solely via rates for interstate services for the present time.~5

201. In the Universal Service Order, the Commission concluded that, beginning
January 1, 1999, the federal universal service mechanism for large local exchange carriers
serving rural, insular, and high cost areas will support 25 percent of the difference between
the forward-looking economic cost of providing the supported service and the revenue
benchmark.~6~ After considering various methodologies for calculating contributions to the
universal service mechanism, the Commission determined that carriers should calculate
contributions to the universal service mechanisms using end-user telecommunications
revenues.~7

2. Discussion

a. Commission Authority With Respect to the Assessment and
Recovery of Contributions to Universal Service Support
Mechanisms

~° Id. at 9192, pan. 813.

~ Id at 9192, pan. 813.

~ Id at 9200, pan. 831.

~ Id at 9198, pan. 825.

Id at 9203, pan, 837.

~ Id at 9203, pans. 837-838.

Id at 9201, para. 833.

~‘ Id at 9205-06, pan. 842-843.
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202. In the Universal Service Order. the Commission determined that Section 254
provides the Commission with the jurisdiction to assess contributions for universal service
support mechanisms from both interstate and intrastate revenues, as well as to require carriers
to seek authority from states to recover a portion of the contribution in intrastate rates.~
Some parties argue that the Commission’s decisions overstep the traditional relationship
between the federal and state jurisdictions.~ Other commenters argue that the Commission
should exercise its full authority to assess contributions for high cost support mechanisms on
both intrastate and interstate revenues.’70 Our review of the issue for purposes of this Report,
however, leads us to the conclusion that the Commission’s jurisdictional analysis in the
Universal Service Order is sound.

203. As the Commission stated in the Universal Service Order, the Commission’s
authority over universal service support mechanisms stems from the plain language of section
254.~~’ Specifically, although the statute contemplates the establishment of federal and state
high cost support mechanisms that are consistent with the objectives of section 254, that
section imposes on the Commission the ultimate responsibility to implement the universal
service mandate of section 254.”~ Section 254(c)(l) likewise authorizes the Commission to
define the parameters of universal service.’7~ Moreover, section 254(b)(5) anticipates that the
Commission will establish support mechanisms that are “specific, predictable and
sufficient”’~’ These provisions indicate that the Commission has the primary responsibility
and authority to ensure that universal service mechanisms are “specific, predictable, and
sufficient” to meet the statutory principle of “just, reasonable, and affordable rates.” This
interpretation is complementary to the states’ independent obligations to ensure that support
mechanisms are “specific, predictable, and sufficient” and that rates are “just, reasonable, and
affordable,” because the statute provides that state universal service mechanisms must be
consistent with, and may not conflict with, the federal mechanisms.’”

“~ IcL at 9197, pan. 823.

‘~~‘ See, e.g.. Iowa comments at 3; Nevada PUC comments at 3-8. This issue has also been raised on

appeal. See Brief of Petitioner Cincinnati Bell Tel. Co., Tercs Office of Pub. UrIL Counsel v. FCC, No. 97-
60421 (5th Cir.) at 11-25.

~‘° See, e.g., GTE comments at 29; JSI comments at 6; RTC comments at 5-6.

~“ UniversalService Order, 12 FCC Rcd at 9192, pan. 814.

~ Section 254(a) provides that rules ‘to implement’ the section are to be recommended by the joint Board

and those recommendations are to be implemented by the Commission. 47 U.S.C. § 254(a).

~n Section 254(cXl) directs that the concept of universal service is an “evolving level of
telecommunications that the Commission shall establish periodically.’ 47 U.S.C. § 254(cXl).

47 USC §254(bX5)

~“ See 47 U.S.C. §~ 254(bX5) ~ (f).
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204. The Commission’s conclusion regarding the scope of its jurisdiction is also
supported by several provisions of section 254 that indicate that Congress intended universal
service support mechanisms to include both intrastate and interstate services. Specifically,
section 254(b)(3) establishes that the Commission’s rules and policies must ensure that
“consumers in all regions of the Nation . . . have access to telecommunications and
information services.”476 This language supports a finding that universal service should
include more than access to interstate services, which previously has generally been the focus
of federal telecommunications law. Moreover, because the traditional core goal of universal
service is ensuring affordable basic residential telephone service, which is primarily an
intrastate service, it is clear that section 254(b)’s goal of affordable basic service indicates that
Congress intended that both intrastate and interstate services should be affordable. It is
significant that the Joint Board agreed with this conclusion by recommending that the services
eligible for universal service support pursuant to section 254(c) include intrastate services.4”

205. As the Commission concluded in the Universal Service Order, the ability of
states to create separate support mechanisms covering intrastate carriers pursuant to section
254(f) does not suggest that the amount of a carrier’s contributions to such a support
mechanism should be based on the type of telecommunications service, intrastate or interstate,
provided by the carrier.478 We find no support for such an inference in the legislative history.
Rather, the legislative history indicates that states continue to have jurisdiction over
implementing universal service mechanisms for intrastate services supplemental to the federal
mechanisms as long as “the level of universal service provided by each state meets the
minimum definition of universal service established [under section 254] and a State does not
take any action inconsistent with the obligation for all telecpmmunications carriers to

- contribute to the preservation and advancement of universal service” established under section
254.~~

206. Similarly, section 2(b), which provides that nothing in the Act should be
construed to give the Commission jurisdiction with respect to “charges, classifications,
practices, services, facilities, or regulations for or in connection with intrastate
communications services by wire or radio,” does not preclude the Commission from assessing
contributions based on a percentage of a carrier’s intrastate revenues.480 Determining such
contributions for universal service support on intrastate, as well as interstate, revenues
constitutes neither rate regulation of those services nor regulation of those services in violation
of section 2(b). Rather, this method of assessment supports intrastate services, as expressly
required by section 254 of the Act and as recommended by the Joint Board. Indeed, in
assessing contributions in this way, the Commission is calculating a federal charge based on

476 47 U.S.C. ~ 254(bX3).

~ Recommended Decision, 12 FCC Rcd at 112, para. 46.

~ Unn’ersalService Order, 12 FCC Rcd at 9195, para. 819.

~ Joint Explanatory Statement at 128. ~

‘~° 47 U.S.C. ~ 152(b).
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both interstate and intrastate revenues, but is in no way regulating the rates and conditions of
intrastate service.

207. Further, section 254’s express directive that universal service mechanisms be
“sufficient” ameliorates any section 2(b) concerns. As a rule of statutory construction, section
2(b) only is implicated where the competing statutory provision is ambiguous.4t’ As discussed
above, section 254 unambiguously establishes that the services to be supported have intrastate
as well as interstate characteristics and permits the Commission to establish regulations
implementing federal support mechanisms for the supported intrastate services.

208. Moreover, various provisions of section 254, some of which are discussed
above, have blurred the traditional distinction betweeri the interstate and intrastate
jurisdictional spheres. For example, although section 254 establishes a federal-state
partnership, it grants the Commission primary responsibility for defining the parameters of
universal service, and for ensuring that universal service mechanisms are “specific,
predictable, and sufficient” tO meet the statutory goal of “just, reasonable, and affordable
rates.” Indeed, section 254 envisions that the Commission would not be bound by the prior
system of universal service mechanisms, which was based on the traditional jurisdictional
spheres.4n

209. For all of the foregoing reasons, we concur with the Commission’s earlier
conclusion that section 254 of the 1996 Act grants the Commission the authority to assess
contributions to universal service support mechanisms from intrastate as well as interstate
revenues and to refer carriers to seek state (and not federal) authorization to recover a portion
of the contribution in intrastate rates, although the Commission has not exercised this
authority. We note that this issue is the subject of pending petitions for reconsideration which
we will address in a forthcoming order. Further, we have previously expressed willingness to
work with states and we affirm that commitment.4~

b. Revenue Base For, andRecovery Of, Contributions to Support
Mechanisms for Eligible Schools, Libraries and Rural Health
Care Providers

210. Initially, we note that few parties commented on the issues of the assessment
and recovery of contributions to the support mechanism for eligible schools, libraries and rural

~‘ See Univerwi Service Order, 12 FCC Rcd a: 9196, para. 822 n.2094 cuing 47 U.S.C. ~ 601.

~ See Joint Explanatoxy Statement at 131 (indicating against reliance on current methodologies by stating
that support mechanisms should be “explicit, rather than implicit as many support mechanisms are today.”);
Senate.Report on S. 652 (stating that ‘the bill does not presume that any particular existing mechanis~i for
universal service support must be maintained or discontinued”).

~ See,eg. (Jniverwi Service Order, 12 FCC Rcd at 9191, para. 809.

11598

242
Heinonhine -- 13 No. 17 F.C.C.R. 11598 1998



Federal Communications Commission FCC 98-67

health care providers.4~ After consideration of these important issues, we conclude that the
Commission’s decisions are consistent with the letter and spirit of the 1996 Act.

211. Assessment. With respect to the assessment of contributions, we conclude it
was reasonable for the Commission to adopt the Joint Board’s recommendation that “universal
support mechanisms for schools and libraries and rural health care providers be funded by
contributions based on both the intrastate and interstate revenues of providers of interstate
telecommunications services.”485 As the Commission concluded in the Universal Service
Order, this approach is reasonable in light of the fact that the schools, libraries, and rural
health care mechanisms are “new, unique support mechanisms that have not historically been
supported through a universal service funding mechanism.”4~

212. Recovery. Similarly, we reaffirm the Commission’s decision to permit
carriers to recover contributions for the support mechanisms for eligible schools, libraries, and
rural health care providers solely via rates for interstate services.487 Limiting recovery to the
interstate jurisdiction for the support mechanism for the schools, libraries and rural health care
providers will ameliorate the concem that carriers would recover the portion of their intrastate
contributions attributable to intrastate services through increases in rates for basic residential
diaitone service. The Commission’s approach is donsistdnt with the affordability principle
contained in section 254(b)(1).488 Additionally, we are persuaded that the Commission’s
approach minimizes any perceived jurisdictional difficulties under section 2(b) because
carriers are not required to seek state authorizations to recover contributions attributable to
intrastate revenues.4~ Therefore, we find that permitting recovery of contributions for the
support mechanisms for eligible schools, libraries, and rural health care providers solely via
rates for interstate services is consistent with section 254.~~°

c. Revenue Base For, and Recovery of, Contributions to-Support
Mechanisms for High Cost Areas and Low Income Consumers

213. Assessment. As stated above, the Commission declined to exercise its authority
to assess contributions to the high cost and low income support mechanisms on both intrastate

TDS comments at 10 (supporting the decision to use total, unseparated interstate and intrastate end user
revenues as the basis for support contributions designed to benefit schools, libraries and rural health care
providers).

‘~ Universal Service Order, 12 FCC Rcd at 9203, pare. 837 citing Recommended Decision, 12 FCC Red at
499, pare. 817.

4Z6 ld.at9203,para.837.

~ Ii at9203, pare. 838.

“~ Id at 9203, pare. 838.

‘~ Id.at9204,para.839.

~ Id at 9203-9204, pares. 838-840.
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and interstate revenues. Instead, the Commission elected to base those contributions solely on
interstate revenues.’91 We find that the Commission’s decision was reasonable and appropriate
in light of the statutory goals.

214. In its Recommended Decision, the Joint Board concluded that the “decision as
to whether intrastate revenues should be used to support the high cost and low income
assistance programs should be coordinated with the establishment of the scope and magnitude
of the proxy-based fund, as well as with state universal service support mechanisms.”492 Thus,
the Joint Board did not submit a recommendation as to whether intrastate revenues should be
used to support the high cost and low income mechanisms.493 Rather, as the Commission
noted in the Universal Service Order, the Joint Board’s analysis essentially concluded that the
determination, of whether contributions should be based on intrastate as well as interstate
revenues should be coordinated with the implementation of an appropriate forward-looking
economic cost mechanism and revenue benchmark.49’ Because the mechanism and benchmark
were not established, and therefore, the total amount of support requirement ~was unknown, it
would have been premature for the Commission to assess contributions on intrastate as well as
interstate revenues.

215. In addition, shortly before the Universal Service Order was issued, the state
members of the Joint Board filed a report in which the majority recommended that the
Commission assess contributions for all support mechanisms on intrastate and interstate
revenues.’~ The majority report also supported the Commission’s approach to assessing only
interstate revenues for the high cost and low income support mechanisms on an interim basis
until a forward-looking economic cost methodology is developed.’~ Accordingly, the
Commission’s decision to base contributions to the high cost and low-income support
mechanisms solely on interstate revenues was consistent with the Majority State Members’
report.

216 Indeed, by declining to base those contributions on intrastate revenues, the
Commissic- promoted comity between the federal and state regulators, and allowed the state
commissions to continue to work together to reach consensus on this issue. Because we are
still in the process of adopting a forward-looking economic cost mechanism and a revenue
benchmark, we conclude that assessing contributions on interstate revenues alone, at least until

~ Id at 9200, para. 831.

Recommended Decision, 12 FCC Rcd at 499, para. 817.

~ Universal Service Order, 12 FCC Rcd at 9198, para 824.

~‘ Id at 9200, para. 832 citing Recommended Decision. 12 FCC Rcd at 501, para. 821.

~ Majority Opinion of the Sthre Members of the Joint Board on the Funding of Univer’soiSer.’ice, filed

April 23. 1997 (“Majority Stare Members’ Report”).

~ Majority State Members’ Report.
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a unified federal-state approach is developed for the high cost and low-income support
mechanisms, is consistent with the public interest.

217. We note that some commenters raise related issues on which the Commission
continues to deliberate. For example, members of the wireless industry are concerned about
the difficulty of distinguishing their interstate revenues from their intrastate revenues, given
the mobile nature of wireless technologies, the inability to determine precisely the point of
origin of calls, and the difficulty of matching phone numbers with points of origin.497
Wireless carriers have also raised issues regarding revenue reporting requirements,498 including
issues perceived to be particular to their industry concerning itemizing roaming revenues,
special resale issues, bundled offerings, and fraud-related uncollectibles.4~ We also note that
wireless providers have challenged state decisions that they should be su~. ..~t to state
universal service mechanisrns.~°° These are difficult issues, and we are committed to working
with the wireless industry and the state commissions to resolve these issues.50’

218. Recovery. For similar reasons, we conclude that it is appropriate to allow
carriers to recover contributions to the support mechanisms for high cost areas and low
income consumers through rates for interstate services only. The Joint Board concluded that
the “role of complementary state and federal universal service mechanisms require[dJ further
reflection,” but did not address the issue of the recovery of these contributions. Accordingly,
we reaffirm the conclusion that this approach to recovery promotes comity between the
federal and state governments because it allows the Commission and the stares to develop
compatible universal service mechanisms. This approach also promotes the statutory goal of
affordable basic residential service because it avoids a blanket increase in charges for basic
residential dialtone service. We.fmd that it is reasonable and in the public interest to maintain,
for the present time, the historical approach to recovering universal service support
contributions for high cost areas and low-income consumers. We note, however, that the
Commission concluded in its Fourth Order on Reconsideration that CMRS providers may
recover their universal service contributions through rates charged for all services.502 The
Commission concluded that the reasons that generally warrant permitting contributors to

~ See, e.g., Comcast comments at 10-11; CTIA comrnei’tts at 2-3; ?CIA comments at 14; Vanguard

comments at 6; Nextel reply comments at 5.

~ Some wireless providers are concenied that the Commission’s “good faith” estimation process will result

in competitive inequities. See, e.g.. Comcast comments at 11-15; CTIA comments at 3; Comcast reply
comments at 7. See also Order on Reconsideration. Second Report and Order, and Further Notice ofProposed
Rulemaking, CC Docket No. 97-21 and No. 96-45 atpara.21 (tel. August 15. 1997).

‘~ See, e.g., CTIA comments at 2; Comcast comments at 11-12; PCIA comments at 13-16.

~ See Cellular Telecommunications Industry Association v. FCC, at czL, Case No. 97-160 and consolidated

cases

~°‘ We note that these issues are before the Commission on reconsideration and we do not wish to ~ejudge
those petitions.

~ Fourth Order on Reconsideration at para. 309.
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recover contributions to the federal universal service mechansisms through rates on interstate
services, such as ensuring the the continued affordability of residential dialtone services and
promoting comity between the federal and state governments, do not apply to CMRS
providers.~°~

B. Percentage of Federal Funding

219. As noted above, the Commission is responsible for ensuring that there are
specific, predictable, and sufficient federal and state mechanisms to preserve and advance
universal service. Upon further review, we conclude that a strict, across-the-board rule that
provides 25 percent of unseparated high cost support to the larger LECs may have the result
of withdrawing some federal explicit universal service support from some areas. The
Commission will work to ensure that states do not receive less funding as we implement the
high cost support mechanisms under the 1996 Act We find that no state should receive less
federal high cost assistance than it currently receives. We emphasize again that the following
discussion concerns only non-rural local exchange carriers. High cost support for rural
carriers will continue to be provided in accordance with the plan adopted in the Universal
Service Order, which contemplates no changes earlier than January 1, 2001.

1. Background

220. Section 254(b)(5) establishes the principle that “[t]bere should be specific,
predictable and sufficient Federal and State mechanisms to preserve and advance universal
service.”~ Additionally, section 254(i) provides that “the Commission and the States should
ensure that universal service is available at rates that are just, reasonable and affordable.”503
The Commission has stated that section 254 continues the historical partnership between the
federal and state jurisdictions in advancing and preserving universal service mechanisms.506
Similarly, the Joint Board stated in its Recommended Decision that the 1996 Act “reflects the
continued partnership among the states and the Commission in preserving and advancing
universal service.~

221. The Commission, in its Universal Service Order, decided initially to fund 25
percent of the difference between a carrier’s forward-looking economic cost of providing

Fourth Order on Reconsideration at para. 309 (“Because section 332(cX3) of the Act alters the
‘traditional’ federal-state relationship with respect to CMRS by prohibiting states from regulating rates for
intrastate commercial mobile services, allowing recovery through rates on intrastate as well as interstate CMRS
services would not encroach on state prerogatives. Further, allowing recovery of universal service contributions
through razes on all CMRS services will avoid conferring a competitive advantage on CMRS providers that offer
more interstate than intrastate services.”).

S04 47 U.S.C. ~ 254(bX5).

~ 47 U.S.C. § 254(i).

506 Unr’e ISer.’ice Order, 12 FCC Rcd at 9194, para. 818.

~ Id at 9189, para. 806 citing Recommended Decision, 12 FCC Rcd at 500, para. 819.
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supported services arid a revenue benchmark in order to approximate the portion of the cost of
providing the supported network facilities that historically have been recovered by .local
telephone companies from their charges for interstate services.~°8 The current separations
rules, which were developed through a Federal-State Joint Board process and have been in
place since 1984, allocate 25 percent of loop costs to the federal jurisdiction and 75 percent to
the states.509 Because local loop costs are likely to be the predominant cost that varies
between high cost and non-high cost areas, the Commission determined, on a preliminary
basis, that this factor approximated the interstate portion of universal service costs.~°
Consistent with the decisions to fund 25 percent of total universal service high cost support
from the assessment and recovery from interstate revenue alone and to eliminate the special
jurisdictional separations rules implementing the pre-1996 Act universal service mechanisms,
the Commission also directed incumbent LECs in the companion Access Reform Order to use
federal universal service support received under the new rnechanisms to reduce interstate
access charges. In that way, the Commission rendered explicit the universal service support
formerly implicit in interstate access charges that has traditionally helped keep local rates
affordable. In addition, the Commission decided to delay the transition to a universal service
mechanism based on forward looking economic costs for rural LECs until no sooner than.
January 1, 20Ol.~’ Until that time, eligible rural LECs will continue to receive support based
on existing mechanisms.

222. This issue has generated extensive attention including a significant number of
comments in this proceeding. Some coninienters argue that the high cost universal service
program should be 100 percent federally funded.512 In general, these parties contend that
section 254(e) refers only to the federal responsibility for ensuring sufficient mechanisms,
without imposing parallel state funding obligations.5t3 Several parties argue that the
discretionary language in section 254(f) permits, but does not compel, the states to choose
whether or not to establish their own universal service funds.514 Many commenters express
concern that the proposed 25-75 split between federal an4 stale funding will not be sufficient
to ensure that rural rates are affordable or reasonably comparable with urban rates.515 Most of

SOS Universal Service Order, 12 FCC Rcd at 8925, para. 269.

‘~ Id. at8925, para. 270.

Sb Id. at 8926, para. 271.

ill Id. at 8889, paras. 203-204.

liz Alabama, Alaska, ci. al ccmments at 4; Alaska comments at 11-15; Colorado PUC comments at 1-4;

Local and State Gov’t Advisory Committee comments at 2-3; USWEST comments at 6.

~ 47 U.S.C. § 254(c).

514 47 U.S.C Section 254(f) (~a State may adopt. ..“ a universal service program.).

~ See, e.g., Alabama, Alaska, ci a!. comments at 3; Alaska comments at 5.6; Colorado PUC tomments
at 2; Iowa comments at 4-5; Kansas CC comments at 1; Mississippi comments at 2; Nebraska PSC comments
at 3; New Mexico AG comments at 1,24; North Dakota PSC comments at 1-2; North Dakota RRRC
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these concerns are based on the assumption that the 25 percent funding level will reduce the
amount of existing support.~6

223. In addition to the comments, the Commission heard a broad range of
viewpoints from presenters at an en banc meeting on this issue held on March 6, l998.~~ In
particular, the Commission heard presentations from proponents of alternatives to the 25-75
approach. The state of Maine has proposed, and the states of Vermont and New York have
expressed support for, an approach under which federal support would only be provided to
states that have average costs that exceed a national average.~ In addition, US West has
proposed a plan that would retain the Commission’s 25-75 split for providing support needed
between a basic benchmark and a “super-benchmark,” but would require all costs above this
higher benchmark to be assigned to the federal jurisdiction~9 These and other proposals are
on record before the Commission and are under active review. These two proposals are the
product of significant effort on the part of many state commissions and the industry to
develop a modified approach to high cost funding. It is also possible that, in the coming
weeks, the Commission will be presented with variations on these proposals or other possible
methods of funding high cost areas. Because we will conduct a reconsideration of the high
cost funding mechanism prior to its implementation, scheduled to go into effect on January 1,
1999, we do not evaluate here the merits of possible alternative high cost funding proposals.
Nonetheless, we wish to commend the spirit of cooperation and compromise that has
characterized the development of these proposals. Those efforts encourage us to redouble our
efforts to work with states and others toward a solution to the high cost funding problem that

comments at 1; Oregon PTJC comments at I; Richland Economic Development comments at I; South Dakota
PUC comments at 2; Texas PUC comments at 3; Transportation Committee of the Nebraska Legislature
comments at 1; us West comments at 4- 6; Utah comments at 1-2; Washington UTC comments at 7, 11-13;
Western Governors’ Association at I; Wyoming PSC comments at 2-3; Arizona CC reply comments at 5;
Iowa Telecom Ass’n. reply comments at 4; Wyoming PSC reply càmments at 1-4. See also Letter from
Secretary Larry Irving, NTIA to Chairman Kennard (April 9, 1998) (~We are simply not convinced that this
approach will provide funding sufficient to achieve the desired result.”).

s” See, e.g.. Alaska comments at 11-13; Colorado PUC comments at 3; Local State and Gov’t Advisory
Committee at 2-3; New Mexico AG comments at 2; North Dakota R.RRC comments at I; Oregon PUC at 1;
Richiand Economic Development comments at 1; RTC comments at 3-5 (25 percent ignores the existing implicit
support from averaging access costs and high cost fund, Long Term Support, and DEM Weighting); SBC
comments at 5-6 (existing mechanisms often assist rural telephone companies with a larger share of universal
service cost recovery).

~“ The first panel of government officials consisted of North Dakota Public Service Commissioner Bruce
Hagen, District of Columbia Public Set-vice Chairperson Marlene Johnson, Maine Public Utilities Commission
Chairman Thomas L. Welch, and Christopher McLean, deputy administrator of the Rural Utilities Service.
The second panel of industry representatives consisted of: Thomas Tauke, Senior VP-government relations at
Bell Atlantic, Joan Mandeville, assistant manager at Blackfoot Telephone Cooperative in Missoula, Montana,
Joel Lubin, Regulatory VP-AT&T Corp. Law and Public Policy, Jim Smiley, Regional VP-US West
Communications, Inc., and Haynes Griffin, chairman of Vanguard Cellular Systems, Inc.

~ See Statement of Thomas Welch. Maine Public Utilities Commission, at March 6, 1998 en bane

Commission meeting, transcript at 24-25.

~‘ US West submission at March 6, l99~ en banc Commission meeting.
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serves the interests of afl affected parties. We are committed to building on the ideas and
proposals expressed in the comments and at the en banc hearing to work toward a consensus
on this issue. We believe that additional dialogue among the Commission, the states, and the
affected industries will lead to an approach that both fulfills the mandates of section 254 and
is acceptable to the various interested parties.

224. Specifically, we are in the process of taking several important steps to further
review the suitability of the 25-75 approach. First, we are committed to issuing a
reconsideration order in response to the petitions filed asking the Commission to reconsider
the decision to fund 25 percent of the required support amount. This reconsideration order
will be issued prior to the date that the Commission begins providing high cost support to
non-rural carriers based on forward-looking economic costs. In addition, we will consult with
the Joint Board to address the viability of the 25-75 approach as well as the alternatives that
are on record with the Commission, including the holding of an en banc hearing with
participation by the Federal-State Joint &ard commissioners. The Commission has
anticipated that the Joint Board would play a continuing role in assessing the mechanisms
established to ensure the preservation and advancement of universal service.~°

2. Discussion

225. Although there appears to be no consensus among the states as to an alternative
to the Commission’s so-called 25-75 approach,~ there is substantial opposition in this record
to this approach.~ This issue is currently pending before the Commission on reconsideration
and has been appealed.~ Further, this issue, along with the related issues of the use of
explicit federal universal service support to reduce implicit federal support and of the
formulation and distribution of universal service support among the states, is raised in a recent
petition filed by the state members of the Joint Board requesting that these issues be referred

~° See, e.g.. Federal-State Joint Board on Universal Service. Order on Reconrideroiion, CC Docket No. 96.

45, 12 FCC Rcd 10095, para. 28 (rd. July 10, 1997) (July 10th Reconsideration Order).

See, e.g.. Alaska comments at I 1-15 (federal fund should at least provide support sufficient to maintain
current rates and should preferably provide 100 percent funding); Colorado PUC comments at 3-5 (100 percent
federal funding would be the simplest solution. 75 percent would be acceptable, but other options could be viable
to address varying circumstances among states); North Dakota PSC comments at I (joint federal and state fund
to cover at least 75 percent); PSC of Wisconsin comments at 1-4 (any level of federal support can be jusziñed.
proper amount should be based on impact).

sn See, e.g.. Iowa Utilities Board comments at 4; Kansas CC comments at 1-2; Mississippi PSC comments
at 1-2; Nebraska PSC comments at 3; New Mexico AG comments at 2-4; PR,TC comments at 8-Il; RTC
comments at 3-6; Senator Burns and Stevens comments at 12; State Members comments at 9; Texas PUC
comments at 3-4; USTA comments at 7-9; Utah Governor’s office comments at 1-2; Western Governors’
Association comments at 1-3; Wyoming PSC comments 1-7; Arizona CC reply comments at 5; Wyoming PSC
reply comments at 1-5.

~ Texas Q~ice of Public Utility Counsel et al. v. FCC, No. 97-60421 (5th Cir.) (filed June 25, 1997).
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to the Joint Board for further recommendations.524 Without prejudging these ongoing
proceedings, we here examine, as required by section 623(b)(5) of the Appropriations Act, the
Commission’s initial decision to provide 25 percent of the required support amount through
federal support mechanisms. Since the May 8, 1997 Universal Service Order was released,
the Commission has repeatedly articulated its intent to continue to work with the states to
ensure that support amounts are sufficient.525 We believe that this Commission decision is
aptly characterized as a “place holder” to which we must return.

226. One of the overriding goals of section 254 is to make universal service support
explicit. Section 254(b)(5) provides that: “There should be specific, predictable and
sufficient Federal and State mechanisms tG preserve and advance universal service.” The
Commission has attempted to make explicit the collection and distribution of existing federal
universal service support provided through the interstate high cost loop fund, dial equipment
minutes weighting, Long-Term Support, and Lifeline and Link Up programs. The
Commission also proposed a mechanism to identify implicit universal service support
currently in interstate access charges and to make that support explicit and portable among
competing eligible carriers. Similarly, states should take actions to make intrastate
mechanisms compatible with competitive local markets by making those support mechanisms
explicit and portable. -

227. A stare may require greater assistanceihan it presently receives from interstate
explicit and implicit mechanisms in order to maintain affordable rates. As states develop
plans to make existing intrastate implicit mechanisms explicit, additional federal support may
be required to ensure that quality services remain “available at just, reasonable, and affordable
rates.” For example, where a state proposes to reform its own universal service mechanisms
and would collect as much of what is currently implicit intrastateuniversal service support as
is possible consistent with maintaining affordable rates, additional federal universal service
support should be provided to any high cost areas where state mechanisms, in combination
with baseline federal support, are not sufficient to, maintain rates at affordable levels. In the
pending reconsideration proceeding, the Commission will consider any other circumstances
under which additional federal support would be appropriate. This approach will permit the
Commission to fulfill its responsibility to ensure support is sufficient.

228. Further, we expect to consult with the Joint Board regarding the sufficiency of
universal service support mechanisms. We are confident that the state commissions will work
with us to ensure that “specific, predictable and sufficient” universal service support

~Z4 Formal Request for Referral of Designated Items by the State Members of the section 2$4 Federal-State

Joint Board on Universal Service, filed March 11, 1998 (by Commissioners Johnson, Schoenfelder, and Baker
and consumer advocate Hogerty).

~ For example, in its sua sponte reconsideration order, the Commission noted that the issue of shared
responsibility for ensuring the sufficiency of universal service support is critical to the preservation and
advancement of universal service and will be an important subject in future consultations between the
Commission and the Joint Board. ,Juiy JO Reconsiderozion Order at pars. 28.
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mechanisms are established, consistent with Congressional intent.526 We recognize that the
state commissions themselves are not aligned on one side of this issue. For example, the
State Joint Board Members indicated that all Joint Board members “have concerns with either
the inclusion of intrastate revenues in the proposed funding sources or the 75-25% split
proposed” by the Commission,527 In addition, NARUC is involved in an ongoing effort to
develop a plan for high cost and rural areas that differs from the 25-75 proposal.528 NARUC
has not endorsed any specific proposal, but has identified six principles as a basis of future
action.529 We encourage NARUC members in their efforts in this regard and welcome the
submission of an alternative that is supported by so-called “high-cost” states and “low-cost”
states alike. We remain committed to working with proponents of every viewpoint.

229. In our efforts to reform universal service, we and the state commissions must
be mindful that only the minimum amount of support necessary to achieve statutory goals
should be collected. Just as collecting insufficient support would threaten the availability of
universal service, collecting more support than is necessary would increase rates for all
subscribers, creating a similar threat to universal service principles. In addition, in order to
enhance competition, both federal and state support mechanisms should collect contributions
in a competitively neutral manner. Moreover, federal and state universal service support
mechanisms should encourage efficient investment in new plant and technologies by all
eligible telecommunications carriers and should promote service to historically underserved
areas. We are convinced that following these principles will guide this Commission and the
states to achieve the goals Congress has set out in the 1996 Act.

230. We note that there appears to be some confusion about the Commission’s
decision in the Access Reform Order to require incumbent local exchange carriers to reduce
the revenues they receive from interstate access charges by an amount equal to the support
they receive from federal high cost universal service support. As noted above,the plan
adopted by the Commission in the Universal Service Order is designed to remove federal high
cost support from implicit interstate mechanisms and recover that support from~ an explicit
support mechanism. In that event, a carrier would no longer need to recover that support
from implicit mechanisms. Since implicit interstate high cost assistance has been provided by
incumbent local exchange carriers through interstate access charges, the Commission directed
those carriers to remove from those charges the support received from the new universal
service support mechanism. Otherwise, carriers would recover high cost assistance, twice:
from both implicit mechanisms, as well as the new explicit mechanisms. Thus, it is not the
case that the explicit support is being used to lower access charges. Rather, the support is still
being used to support high cost lines, but now the support is corning from explicit high-cost
mechanisms arid, accordingly, no longer needs to be obtained from implicit access charge
subsidies. To the extent that, upon reexamination, we decide upon a new or different

~ Unh’ersd Service Order, 12 FCC Rcd at 9198, para. 824.

~ State Joint Board Members comments at 9.

~‘ NARUC comments at 8-9.

~ NARUC comments at 8-9.
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allocation of universal service funding responsibilities between the two jurisdictions, we
would plan to modify that directive accordingly.

231. The Commission’s initial decision to fund 25 percent of the total requirement
was tied to the shift of universal service support for high cost areas from the access charge
regime to the new section 254 support mechanisms.530 The total support requirement will be
determined by a revenue benchmark and a forward-looking economic cost methodology that
have not yet been established)3’ As we and the state commissions evaluate these new
mechanisms, we will be able to determine the amount of support needed to maintain
affordable rates. We emphasize that the Commission’s implementation of section 254 is
progressing and we pledge to continue to work with the states to address this important issue.

C. Methodology for Assessing Contributions

232. Section 254(d) states that “[e]very telecommunications carrier that provides
interstate telecomrnunications service shall contribute on an equal and non-discriminatory
basis, to the specific, predictable, and sufficient mechanisms established by the Commission to
preserve and advance universal service.”532 The Joint Board recommended that contributions
be based on gross revenues derived from telecommunications services net of payments to
other carriers for telecommunications services.533 In recommending this approach, the Joint
Board sought to resolve three concerns: (1) avoiding double-payment problems; (2) assessing
contributions on a value-added basis, and; (3) finding a method that is familiar to the
Commission and the industry.53’ In the Universal Service Order, the Commission deviated
from the Joint Board’s recoxnxn~dation and concluded that contributions should be based on
end-user telecommunications revenues)35 Nevertheless, the Commission found that its
decision addressed each of the Joint Board concerns, was based on information that had not
been available to the Joint Board, and was more administratively efficient than the Joint
Board’s recommendation.5~’

233. Basing universal service contributions on end-user telecommunications revenues
is competitively neutral because it eliminates the problem of counting revenues derived the

“° Universal Service Order, 12 FCC Rcd at 8792, para. 26.

~“ See. e.g.. Ameritech comments at 4.5; BellAtlantic comments at 1, 74; BellAtlantic reply comments at

1-3; Vanguard reply comments at 1-3.

532 47~ ~254(d). See aLso 47 U.S.C. §254(bX4).

~“ Recommended Decision, 12 FCC Rcd ax 495, para. 807.

“~ Universal Service Order, 12 FCC Rcd at 9206, para. 842 citing Recommended Decision, 12 FCC Rcd at
495, para. 807.

“~ Unr.’ersalService Order, 12 FCC Rcd at 9206, para. 843.

“~ Universal Service Order, 12 FCC Rcd at 9206, para. 843.

11608

252
HeinOnhine -- 13 No. 17 F.C.C.R. 11608 1998



Federal Communications Commission FCC 9~-~7

same services twice.’37 This approach also eliminates the double-counting problem and the
market distortions created by assessing based on gross revenues because transactions are
counted only once at the end user level. Moreover, the Commission’s method is easy to
implement. Carriers already keep track of their revenues, and, although they would have to
distinguish between sales to end-users and sales to resellers, doing so shall not be complicated
because resellers have an incentive -- reduced rates -- to identify themselves.’3’

234. Some commenters argue in general that universal service support should be
assessed as a flat charge on all end users.ZW This argument, however, does not consider the
problem articulated by the State Joint Board members that “state commissions should have the
discretion to determine if the imposition of an end-use surcharge would render local rates
unaffordable.”~° The Commission correctly concluded that a federally prescribed end-user
surcharge would imperrnissibly dictate how carriers recover their contributions and would
violate Congress’ mandate and the wish of the state members of the Joint Board.~ Carriers
are not precluded from attempting to recover their contributions from end users, but may not
make false, inaccurate, or misleading statements regarding their contribution obligations.
Further, because carriers Will know exactly how much they are contributing to the support
mechanism, basing contributions on end-user telecommunications revenues satisfies the
requirement in Section 254 that support mechanisms be “explicit.”TM2 -

VIIL CONCLUSION

235. At the direction of Congress, we have reviewed many of the major decisions
related to the implementation of the universal service provisions of the 1996 Act. We
appreciate the enormous importance of our decisions; no less than the preservation and
advancement of the nation’s universal service system is at stake. We have attempted to
balance competing concerns, predict how new and emerging technologies will affect universal
service in the near and distant futures, and forecast universal service support requirements,

“~ Double counting occurs when resellers buy and sell service. Assuming a 10 percent contribution rate, if
X sells $200.00 worth of telecommunications services directly to a customer its contribution would be $20.00.
IF reseller buys $180.00 of wholesale service from A. adds value, and sells the same service for $200.00 in
competition with A, then B would have to contribute $20.00 for selling $200.00 of service and would probably
also be required to recover a portion of the $18.00 contribution that A would most likely pass on. See Order, 12
FCC Rcd at 9207, pars. 845.

“~ Universal Service Order, 12 FCC Rcd at 9208, pars. 848.

‘a” See. e.g., Airtouch comments at 23-24; Sprint comments at 3; AT&T reply comments at 3.

‘4° Universal Service Order, 12 FCC R.cd at 9210, para. 853 (citing State Members of the Federal-State

Joint Board on Universal Service Comments on Recovery Mechanism for Universal Service Contributions, dated
April 8, 1997, at I).

‘4 !dat92IO,para.853.

‘4 ldat92ll,para.854.
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while at all times adhering strictly to the statutory language. We have delved into th~
complex technological structure of the Internet and the Internet industry. This examination
leads us to conclude that excluding from the universal service contribution pool revenues
derived from the provision of pure transmission capacity to Internet service providers does not
comport with the language and goals of the 1996 Act. Similarly, should we conclude that
specific “phone-to-phone” IP telephony services qualify as “telecommunications services,”
providers of such services would fall within section 254(d)’s requirement to contribute to
universal service mechanisms.

236. This Report represents the result of deliberate consideration of the issues and
extensive public feedback in the form of thousands of pages of comments and two
Commission en banc meetings. We recognize, however, that additional outreach, especially
consultation with state commissions, is essential. We and the states must ensure that
jurisdictional issues, including the 25-75 issue, are resolved in a manner that guarantees that
universal service mechanisms are specific, predictable, and sufficient. We view the issuance
of this Report as a turning point in our efforts to engage states in a sustained and meaningful
dialogue.

FEDERAL COMMUNICATIONS COMMISSION

Magaiie Roman Salas
Secretary
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Before the
Federal Communications Commission

Washington, D.C. 20554

IntheMatterof )

Vonage Holdings Corporation ) WC Docket No. 03-231
Petition for Declaratory Ruling Concerning an )
Order of the Minnesota Public Utilities )
Commission )

MEMORANDUM OPINION AND ORDER

Adopted: November 9,2004 Released: November12, 2004

By the Commission: Chairman Powell and Commissioner Abernathy issuing separate statements;
Commissioners Copps and Adelstein concun-ing and issuingseparate statements.
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I. INTRODUCTION

3. In this Memorandum Opinion and Orderi~Order), we preempt an order of the Minnesota Public
Utilities Commission (Minnesota Commission) applying its traditional “telephone company” regulations
to Vonage’s DigitalVoice service, which provides voice over internet protocol (VoIP) service and other
communications capabilities. We conclude that DigitalVoice cannot be separated into interstate and
intrastate communications for compliance with Minnesota’s requirements without negating valid federal
policies and rules. hi so doing, we add to the regulatory certainty we began building with other orders
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adopted this year regarding VoIP — the Pulver Declaratoy Ruling’ and the AT&TDeclaraiory Ruling2 —

by making clear that this Commission, not the state commissions, has the responsibility and obligation to
decide whether certain regulations apply to Digitalvoice and other IP-enabled services having the same
capabilities. For such services, comparable regulations of other states must likewise yield to important
federal objectives. Similarly, to the extent that other VoW services are not the same as Vonage’s but
share similar basic characteristics, we believe it highly unlikely that the Commission would fail to
preempt state regulation of those services to the same extent? We express no opinion here on the
applicability to Vonage of Minnesota’s general laws governing entities conducting business within the
state, such as laws concerning taxation; fraud; general commercial dealings; and marketing, advertising,
and other business practices. We expect, however, that as we move forward in establishing policy and
mles for DigitalVoice and other IP-enabled services, states will continue to play their vital role in
protecting consumers from fraud, enforcing fair business practices, for example, in advertising and
billing, and generally responding to consumer inquiries and complaints.

2. Our decision today will permit the industry participants and our-colleagues at the state
commissions to direct their resources toward helping us answer the questions that remain after today’s
Order — questions regarding the regulatory obligations ofproviders of JP-enabled services.. We plait to
address these questions in our I?-EnabledServices Proceeding4 in a manner that fulfills Congress’s
directions “to promote the continued development of the Internet”5 and to “encourage the deployment” of
advanced telecommunications capabilities.6 Meanwhile, this Order clears the way for increased
investment and innovation in services like Vonage’s to the benefit of American consumers.

31 BACKGROUND

3. On September 22, 2003, Vona.ge filed a petition for declaratory ruling7 requesting that the
Commission preempt an order of the Minnesota Commission imposing regulations applicable to
providers of telephone service oii Vonage’s DigitalVoice.’

‘Per irionfor Dedarazoty Riding that p’zdver.com ‘s Free World Dialup ir Neither Telecommunications Nor a
Telecommunications Service, WC Docket No. 03-45, Memorandum Opinion and Order, 19 FCC Rod 3307(2004)
(Pulver Declaratory Ruling or Pithier).

2Petirion for Declaratory Ruling zh~j AT&T’s Phone-to-Phone JP Telephony Servi.ce.s are Eremprfrom Access
Charges, WC Docket No. 02-361, Order, 19 FCC Rod 7457 (2004) (AT&Tbedararory Ruling).

3See infra pars. 31 and notes 93, 113 (referring to VolT’ services of other providers, including f~ciities-based
providers).

41P-EnabledSer.’ices, WC Docket No. 04-36, Notice of Proposed Rulemaking, 19 FCC Rod 4863 (2004)
(IP-EnabledSen’ice.s Proceeding).
247 U.S.C. § 230(b)(J).

647 u~s~c § 157 nt (incorporating section 706 of the Telecommunications Act of 1996 (l99~ Act)).

7See Vonage Holdings Corporation Petition for Declaratory Ruling Concerning an Order of the Minnesota Public
Utilities Commission, WC 03-211 (filed Sept. 22, 2003) (Vonage Petition). The Commission requested and
received comment on the Vonage Petition. See Pleading Cycle Establishedfor Comments on Vonage Petitionfor
Declaratory Ruling, WC Docket No. 03-21 1, Public Notice, 18 FCC Rod 19325 (2003). See Appendix for a list of
commenters.
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A. Vonage’s DigitalVoice Service

4.. DigitalVoice is a service’ that enables subscribers to originate and receive voice communications
and provides a host of other features and capabilities that allow subscribers to manage their personal
communications over the Internet.’0 By enabling the sending and receiving of voice communications and
providing certain familiar enhancements like voicemail, t)igitalvoice resembles the telephone service
provided by the circuit-switched network. But as described in detail here, there are fundamental
differences between the two types of service.

5. First, Vonage customers must have access to a broadband connection to the Internet to use the
service.” Because Vonage does not offer Internet access services, DigitalVoice customers must obtain a
broadband connection to the Internet from another provider.’2 In marked contrast to traditional circuit-
switched telephony, however, it is not relevant where that broadband ~connection is located or even
whether it is the same broadband connection every time the subscriber accesses the service. Rather,
Vonage’s service is fully portable; customers may use the service anywhere in the world where they can
find a broadband connection to the internet.” According to Vonage, it does not know where in the world
its users are when using DigitalVoice.”

~In the Matter ofComplaint ofthe Minnesota Depo.rtmenv ofCommerce A~abt~t Vonage Holding Corp. Regarding

Lack ofAzahori~y to Operate in Minnesota, Docket No. P.62 l4/C-03-l08, -Order Finding Jurisdiction and Requiring
Compliance (issued Sept. 11,2003) (Minnesota Vonage Order).

‘DigitalVoice provides VoIP, among other capabilities. Although the Commission has adopted no formal definition
of”VoIP,” we use the term generally to include any IP-enabled services offering real-time, multidirectional voice
functionality, including, but not limited to, services that mimic traditional telephony. See IF-Enabled Seri%ces
Proceeding, 19 FCC at 4866, pain. 3 n.7. Vol? services are available in a number of different forms. See, e.g.,
Minnesota Commission Reply at 3 (“[VoIPI is a technolo~’ that has many cwrent applications and potentially many
more future applications.”); see also Availability ofAth’anced Telecommunications Capability in the United States,
(IN Docket No. 04.54, Fourth Report to Congress, FCC 04-208, at 24-26 (reL’Sept. 9, 2004) (Fourth Section 7116
Report) (describing VoIP services generally).

‘°We use the term “Internet” in this Order similarly to how the Commission has used it previously, inclusive of
interconnected public, private, managed, and non-managed IP networks. See, e.g., Pzdver, 19 FCC Red at 3309,
pain. 4 (citing GTE Telephone Operating Cos., GTE TariffNo. 1, GTOC Transmittal No. 1148, CC Docket No. 98-
79, Memorandum Opinion and Order, 13 FCC Red 22466,22468, pain. 5 (1998) (GTE ADSL Order)); see also
Inquiry Concerning High-SpeedAc.ce.ss to the Internet Over Cable and Orher Facilities; Internet Over Cable
Declaratory Ruling: Appropriate Regulatory Treatment for BroodbandAccess to the Internet OverCable Facilities,
ON Docket No. 00-1 85; CS Docket No. 02-52, Declaratory Ruling and Notice of Proposed Rulemaking, 17 FCC
Red 4798, 4799 n. 1(2002) (Cable Modem Declaratory Ruling), qft’d in part, vacated in part, and remanded, Brand
Xlnrernet Services v~ FCC, 345 F.3d 1120 (9th Cir. 2003), stay grantedpending cert. (April 9, 2004),peti:ionsfor
cert. filed, Nos. 04-277 (Aug. 30, 2004), 04-281 ~Aug. 27,2004).

See Vonage Petition at 4; Letter from William B. Witheim, Jr., Counsel for Vonage, to Marlene H. Donch,
Secretary, FCC, WC Docket No. 03-211 ,at 2 (filed Oct. 1,2004) (Vonage.Oct. 1 Lx Porte Letter) (suggesting a
minimum upstream connection speed of 128k).

“See Vonage Petition at 7, 15; Vonage Reply at 8. According to Vonage, its service operates with any type of
broadband connection (e.g., cable modem, digital subscriber line, or satellite), but will not work withdial-up Internet
access. See Vonage Petition at 4.

“See Vonage Petition at 4; Vonage Oct. 1 Lx Porte Letter at 2.

“See Vonage Petition at 2, 5,28-29.

22406

257
HeinOnline -- 19 No. 27 F.C.C.R. 22406 2004



Federal Communications Commission FtC 04-267

6. Second, Vonage indicates that DigitalVoice requires customers to pse specialized customer
premises equipment (CPE).’5 Customers may choose among several different types of specialized CPE:
(I) a Multimedia Terminal Adapter (MT~), which contains a digital signal processing unit that performs
digital-to-audio and audio-to-digital coñvef~ion and has a standard telephone jack connection; (2) a
native Internet Protocol (IF) phone; or (3) a personal computer with a microphone and speal~ers, and
software to perform the conversion (softphone).” Although customers may in some cases attach
conventional telephones to the specialized CPE that transmits and receives these IP packets, a
conventional telephone alone wilt not work with Vonage’s service.”

7. Third, DigitalVo ice offers customers a suite of integrated capabilities and features that allows the
user to manage personal communications dynamically, including but not limited to real-time,
multidirectional voice functionality.” In addition to voice, these features include voicemail, three-way
calling, online account and voicemail management, and geographically independent “telephone”
numbers.” Vonage’s Real-Time Online Account Management feature allows customers to access their
accounts 24 hours a day through an Internet web page to manage their communications by cordiguring
service features, handling voicemail, and editing user information?0 At the user’s discretion, the user
may, among other options, play voiceniails back through a computer or receive them in c-mails with the
actual message attached as a s~und file?’ Using other features, users may request that DigitalVoice ring
simultaneously the user’s Vonage number plus any other number in the United States or Canada
regardless ofwho provides the service connected with that other number?0

8. Among these features, DigitalVoice provides the capability to originate and terminate real-time
voice communications. Once the CPE and software are installed and configured, the customer may place
or receive calls over the Internet to or from anyone with a telephone number — including another Vonage
customer, a customer of another VoW provider, a customer of a commercial mobile radio service
(CMXS) provider, or a user reachable only through the public switched telephone network (PSTN).n In

‘~See id a15. -

leSee Id at 5; Vonage Reply at 8-9; see also 8x8 Comments at 8-10. Voñage states that most of its customers use an
MTA. In addition to the CPE to convert voice signals, as a practical matter, most users also require a router. See
Vonage Petition at 5.

“See Vonage Petition at 5; Vonage Reply at 8 (“[A]n analog telephone device is neither necessary nor sufficient for
use with Vonage’s service.”); see also 8x8 Comments at 9.

“See Vonage Petition at 4; see also IP-Enabled Ser,’icas Proceeding, 19 FCC Red at 4866, para. 3 n.7.

“See. e.g. Vonage Oct. I Er Pane Letter at 4.5; Vonage, Take Your Number With You (visiledOct. 28,2004)
<htpIIw.vonage.conilfearures.php?feanore=traveling>.

20See Vonage Oct. 1 Ex Pane Letter at 4; see also Vonage, Real-Time Online Account Management (visited Oct. 28,
2004) //ww.vonage.cni/featttres.php?feature=onlineaccountmgt>. For example, the voicemail service
integrated into DigitalVoice allows the user to access voicemail and select delivery options through interaction with
the customer’s web account on the Internet.

2’Vonage is currently adding functionality so that users may customize voicemail controls by scheduling recorded
greetings for different hours of the day and different days of the year. See Oct. 1 Lx Pane Letter at 5; see also
Vonage, Voicemail PIus (visited Oct. 28, 2004) <http://www.vonage.com/features.php?feature=voicemail>.

‘~Seè~ e.g.. Vonage, Ca?? Forwarding (visited Oct. 28, 2004)
<http:/iwww.vonage.com!features.php?feature=califorwarding>.

‘~See Vonage Petition at 6.
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any case, the subscriber’s outgoing calls originate on the Internet and are routed over the Internet to
Vonage’s servers, if the destination is another Vonage customer or a user on a peered service, the server
routes the packets to the called party over the Internet and the communication also terminates via the
Internet24 If the destination is a telephone attached to the PSTN, the server converts the I? packets into
appropriate digital audio signals and connects them to the PSTN using the services of
telecommunications carriers interconnected to the PSTN. If a PSTN user originates a call to a Vonáge
customer, the call is connected, using the services of telecommunications carriers interodnoected to the
PSTN, to the Vonage server, which then converts the audio signals into 1? packets and routes them to the
Vonage user over the Internet?7 Together, these integrated features and capabilities allow customers to
control their communications needs by determining for themselves how, when, and where
communications will be sent, received, saved, stored, forwarded, and organized.

9. Fourth, although Vonage’s service uses North American Numbering Plan (NAN?) numbers as
the identification mechanism for the user’s IP address, the NANP number is not ne~essatiIy tied to the
user’s physical location for either assignment or use, in contrast to most wireline circuit-switched calls?~
Rather, as Vonage explains, the number correlates to the user’s digital signal processor to facilitate the
exchange of calls between the Internet and the PSTN using a convenient mechanism with which users are
familiar to identil~ the user’s IP address?’ In other words, and again in marked contrast to traditional
circuit-switched telephony, a call to a Vonage customer’s NAN? number can reach that customer
anywhere in the world and does not require the user to remain at a single location.

B. History of Vonage’s Petition

10. in July 2003, the Minnesota Department ofCommerce filed an administrative complaint against
Vonage with the Minnesota Commission, asserting that Vonage was providing telephone exchange
service in Minnesota and was thus subject to state laws and regulations governing a “telephone
company.” Among other things, the laws and regulations in question require such companies to obtain
operating authority, file tariffs, and provide and fund 9)1 emergency services.2~ The Minnesota
Department of Commerce sought an administrative order from the Minnesota Commission to compel
Vonage to comply with these state regulatory requirements. In response to the administrative complaint,

24Vonage-to-Vonage calls are not transmitted over the PSTN. See i~ at 7. Calls from Vonage customers to
customers of certain other]? service providers with which Vonage has a peering arrangement also are not
ttansmitted over the PSTN, but solely over the Internet See Vonage Oct. 1 Lx Pane Letter at 3-4. In this respect,
the communication is similar to communications that occur over Pulver’s Free World Dialup (PWD) service between
FWI) members. See Pulver, 19 FCC Red at 3309-10, pares. ~-6. if Vonage does not have a peering arrangement
with a particular VoIP provider, calls between users of the two services are routed in part over the PSTN but
originate and terminate via the Internet See Vonage Oct. 1 Lx Pafle Letter at 4.

~See Vonage Petition at 5-8; see also 8x8 Comments at 10.
U~See Vonage Petition at 8.

r~For calls to and from other VoIP users, Vonage could choose to use other identifiers to match the IP address.
NA}~P numbers are not necessarily required for Von’ calls that remain on the Internet and do not connect with the
PSTN. See Pulver, 19 FCC Red at 3309, pare. 5 (explaining that Pulver’s FWD service uses five or six digit FWD
identification numbers rather than NAN? numbers); see cisc Vonage Petition at 7-8; Vonage Oct 1 Lx Pane Letter
at 3-5.

~See Mba. Stat. §~ 237.07, 237.16,237.49,237.74(12); Minn. Rules ~ 7812.0200(1), 7812.0550(1).
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Vonage argued that these state laws and regulations do not apply to it and that, even if they do, they are
preempted by the Communications Act of 1934, as amended (Communications Act or Act)?9

11. In September 2003, the Minnesota Commission issued an order asserting regulatory jurisdiction
over Vonage and ordering the company to comply with all state statutes and regulations relating to the
offering of telephone service in Minnesota.30 In so holding, the Minnesota Commission declined to
decide whether Vonage’s service is a telecommunications service or an information service under the
Act. Instead, it found DigitalVoice to be a “telephone service” as defined by Minnesota Jaw, thus
subjecting Vonage to the state requirements for offering such a service. In response, Vonage filed suit
against the Minnesota Commission in the U.S. District Court for the District of Minnesota. In October
2003, the district court entered a permanent injunction in favor ofVonage?9 The court determined that
Vonage is providing an information service under the Act and that the Act preempts the Minnesota
Commission’s authority to subject such a service to commoncan-ier regulation?2 The court concluded
that “VoIP services necessarily are information services, and state regulation over VoW services is not
permissible because of the recognizable congressional intent to leave the Internet and information
services largely unregulated.”” In January 2004, the-court denied a motion by the Minnesota
Commission for reconsideration, and an appeal to the U.S. Court of Appeals for the Eighth Circuit
followed. The appeal remains pending?4 V

~See Vonage Oct. 1 Ex Pane Letter, Exh. 3 at 5-12.

~See, ~ Mi~inesota Voitage Order at 8. While the order stateS “the Commission will require that Vonage comply
with Minnesota Statutes and Rules, including certification requirements and the provisioning of9l I service,” the
order does not enumerate the slarutoiy and rule provisions to which it is referring other than those specifically listed
in note 27 above. See supra note 28. We will refer to these requirements, collectively, throughout this Order as
either “telephone company regulations” or “economic regulations.” It appears, however, that many Minnesota
Commission rules other than those specifically mentioned in the Minnesota Vonage Order would only apply to
Vonage as a result of its status as a certificated entity in Minnesota. See Mimi. Stat. § 237.1~(a). As a result,
because, as described below, we specifically preempt Minnesota’s certification requirements for DigitalVoice in this
Order, regulations applicable to certificated entities would not be applicable to Vonage for DigitalVoice,

“See Vonage Holding Corp. v. Minnesota Pub. Jitils. Comm ‘n, 290 F. Supp. 2d 993(0. Mmmi. 2003), appeal
pending, Vonage Holdings Corp. v. Minnesota Pub. Urils. Comm ‘n, No. 04.1434 (8th Cir.). We rejectcomnmenters’
contentions that we should dismiss the Vonage Petition as moot beinuse the Minnesota district court granted a
permanent injunction. See, e.g., Minnesota Commission Comments at 4; Qwest Comments at 2; New York State AG
Reply at 3. The Minnesota district court’s permanent injunction is currently subject to appeal, and other courts and
state commissions have open proceedings considering these issues. Accordingly, we lind that this petition continues
to present a “controversy” or “uncertainty” regarding the jurisdictional nature ofDigitalVoice that may be addressed
in a declaratory ruling. See 47 C.F.R. §1.2. We also disagree that these issues are not ripe because Vonage can
seek waivers of the Minnesota requirements. See, e.g., MTA Comments at 8. The Minnesota order directs Vonage
to comply with Minnesota Statutes and Rules within 30 days without mentioning the possibility ofwaiver. See
Minne.soto Vonage Order at 9. The possibility ofwaiver, however, does not eliminate the conflict with our rules and
policies.

“See Vonoge Holding Corp. v. Minnesota Pub. Vtils. Comm ‘n, 290 F. Supp. 2d at 99&.1 003.

“Id at 1002.

~See Vonage Holdings Corp. v. Minnesota Pub. Urils. Comm ‘n, No. 04-1434 (8th Cir.). The Commission sought a
prixnaxy jurisdiction referral from the Eighth Circuit on the issues presented in this case. See Brief for the United
States and the Federal Communications Commission as Amici Curiae, Vonoge Holdings Carp. v. Minnesota Pub.
Util~. Comm ‘n, No.04-1434(8th Cir. filed Apr.21, 2004) (requesting a primary jurisdiction referral). The Eighth
Circuit has not yet ruled on the printamy jurisdiction reknnl. Oral argument is scheduled for November 17, 2004.
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12. At the same tjme that it filed suit inthe district court in Minnesota, Vonage filed the instant
petition with the Commission. Specifically, Vonage’s petition for declaratory ruling requests that the
Commission preempt the Minnesota Commission’s order and find that (1) Vonage is a provider of
“information services,” and is not a “telecommunications carrier,” as those terms are defined in the A-ct,”
and (2) state regulation of this service would unavoidably conflict “with the national policy of promoting
unregulated competition in the internet and information service market.”36 In the alternative, Vonage
seeks a determination that the Minnesota Commission’s order is preempted because it is impossible to
separate this service, regardless of its regulatory classification, into distinct interstate and intrastate
communications.” Vonage also seeks a ruling that certain specific E91 I r.equirements imposed by the
Minnesota Commission are in conflict with federal policies?5 On August 13, 2004, Vonáge submitted
additional information to the Commission inthis matter, requesting that we act expeditiously on its
pending petition insofar as it concerned the jurisdictional nature of the service, explaining that such a
determination could be rendered independent of the statutoiy classification of the service?~

13. Since Vonage filed its petition, a number of otherstates have opened proceedings to examine the
jurisdictional nature of VoIP services offered in their states.’° For example, in May 2004, the New York
State Public Service Commission (New York Commission) adopted an order finding thaiVonage, in
offering and providing DigitalVoice in New York, is a “telephone corporation” as defined by New York
state law, and is therefore subject to certain requirementa.’1 The New York Commission asserted
jurisdiction over Vonage and ordered it.to obtain state certification and to tile a tariff, but permitted
Vonage to seek waivers ofNew York regulations that it deemed inappropriate or with which it was not
readily able to comply.° Vonage sought, and in July the U.S. District Court for the Southern District of
New York granted, a preliminary injunction of the New York Vonoge Order.43 The court held that
“Vonage has shown that it is likely to succeed on the merits of its claim that the [New York Voiiage
Order] is preempted by federal law”; that “Vonage has demonstrated that the {New York Vonage Order]

“See 47 U.S.C. ~ 153(20) (defining “information service”); 47 U.S.C. § 153(43) (defining “telecommunications”);
47 U.S.C. § 153(44) (defining “telecommunications carrier”); 47 U.S.C. § 153(46) (defining “telecommunications
service”).

“See Vonage Petition at I.

“Id.

see also 8x8 Comments at 15-17.

~See Letter from William B. Wilhelm, Jr., Counsel for Vonage, to Marlene H. Dortch, Secretaiy, FCC, WC Docket
Nos. 03-211, 04-36, at 1-2 (filed Aug. 13, 2004) (Vonage Aug. 13 Er Pane Letter).

‘°See, e.g., Order instituting investigation on the Commission’s Own Motion to Determine the Exient to Which the
Public Utility Telephone Service Known as Voice over Internet Protocol Should Be Exeznpiedfrom Regularoiy
Requirements, Investigation 04-02-007, Order Instituting investigation (issued Feb. Il, 2004) (initiating a
proceeding by the California Public Utilities Commission to investigate VoIP services).

41SeeComplaint ofFrontier Telephone ofRochester, Inc. against Vonage Moldings Corporation Concerning
Provision ofLocal Exchange and Interexchange Telephone Service in New York State in Violation of the Public
Service Law, Case 03-C-1285, Order Establishing Balanced Regulatory Framework for Vonage Holdings
Corporation at 10 (issued May 21,2004) (New York Vonage Order).

~Seeid. at 17.

43See Vonage Holdings Corp. v. New York State Public Service Comm ‘n, 04 Civ. 4306 (DFE)(S.D.N.Y. July 16,
2004) (Order of Magistrate Judge Eaton) (New York Preliminary injunction) (entering a preliminary injunction
against the New York Commission’s order).
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will interfere with interstate commerce”; and that this Commission’s guidance, yin order~ in the
IP-Enabled Services Proceeding or the instant proceeding, “may aid in final resolution of the matter.””
The court has scheduled a status conference on December 13, 2004 to consider whether there is a need
for further proceedings in this matter, including a determination on Vonage’s request for pèrmaneñt
injunctive relief~

IlL DiSCUSSION

14. We grant Vonage’s petition in part” and preempt the Minnesota Vonage Order.~’ We find that
the characteristics ofDigitalVoice preclude any practical identification of, and separation into, interstate
and intrastate communications for purposes of effectuating a dual federal/state regulatory scheme, and
that permitting Minnesota’s regulations would tlrwart federal law and policy. We reach this decision
irrespective of the definitional classification of DigitalVoice under the Act, i.e., telecommunications or
information service, a determination we do not reach in this Order. Although Congress did not explicitly
prescribe the regulatory framework for Internet-based communications like DigitalVoice when it
amended the Act in I 99&,~ its statements regarding the Internet and advanced telecommunications
capabilities in sections 230 and 706 indicate that our actions here are consistent with its intent concerning

“Id at2-3.

~Seeid at3.

“We do not determine the statutory classification ofDigitalVoice under the Communications Act, and thus do riot
decide here the appropriate federal regulations, if any, that will govern this service in the future. These.ssues are
currently the subject of our JP-Enábled Services Proceeding where the Commission is comprehensively examining
numerous types of IP-enabled services, including services like DigitalVoice. See general yIP-EnabledServfr,es
Proceeding, 19 FCC Red 4S63. That proceeding will resolve important regulatory matters with respect to
IP-enabled services generally, including services such as DigitalVoice, concerning issues such as the Uñivmsal
Service Fund, intercanier compensation, 91 1/E91 I, consumer protection, disability access requirernems,.and the
•exlenl to which states have a role in such matters, in addition, the Commission recently initiated a rulemaking
proceeding to address law enforcement’s needs relative to the Comniutilcations Assistance for Law Enforcement Act
(CALEA), including the scope of services that are covered, who bears responsibility for compliance, the wiretap
capabilities required by law enforcement, and acceptable compliance standards. Our decision in this Order does not
prejudice the outcome of our proceeding on CALEA. See Comm unicationsAssisiance for Law £nforcemenr A-ct and
BroadbandAccess and Services, ET Docket No. 04-295; RM-10g65, Notice of Proposed Rulemaking and
Declaratory Ruling, 19 FCC Rcd 15676(2004); see also DOJñB] Comments at l0-13;DO1/FBI Reply as 7-}0.
These issues are complex and critically important matters. While these matters axe being comprehensively
addressed, however, it is essential that we take action to bring some ~‘eater measure of certainty to the industry to
permit services like DigitalVoice to evolve. By ruling on the narrow jurisdictional question here, we enable this
Commission and the states to focus resources in working together along with the ‘rndustry to address the numerous
other unresolved issues related to this and other IP-enabled and advanced communications services that are of.
paramount importance to the future of the communications industry. See, e.g., PacWestJRCN Reply at 5; USA
DataNet Comments at 2-3 (urging the Commission to act on the Vonage Petition). But see, e.g., DOJIFBI
Comments as 9; Minnesota Commission Comments as 4; Montana Independent Telecommunications Systems
Comments at 5; Qwest Comments at 3-4; USTA Comments at 3-4; DOJ!FBI Reply at 5-7;Minnesota Commission
Reply at 3; Veriaan Reply at 6 (urging the Commission not to act on the Vonage Petition, but instead to decide these
issues in a comprehensive rulemaking proceeding).

47As we noted above, this Order does not address Minnesota’s general laws governing entitles conducting business
within the state, such as laws concerning taxation; fraud; general commercial dealings; marketing, advertising, billing
and other business practices. See supra pars. 1.

“Telecommunications Act of 1996, Pub. LawNo.-104-104, I 10 Stat. 56 (1996) (1996 Act).
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these emerging technologies. In addition, we address the fact that multiple state regulatmy regimes
would likely violate the Commerce Clause because of the unavoidable effect that regulation on an
intrastate component would have on interstate use of this service or use of the service within other states.
Finally, although we preempt the Minnesota Voiiage Order, including its 911 requirements imposed as a
condition to entiy, we fully expect Vonage to continue its efforts to develop a91 I capability as we work
toward resolving this important public safety issue in the iF-Enabled Services Proceeding as discussed
below.49

A. Preemption of the Minnesota Vonage Order

15. We begin our analysis by briefly examining the distribution of authority over communications
services between federal and state agencies under the Act We then discuss judicial precedent that
recognizes circumstances where state jurisdiction must yield to federal jurisdiction through the
Commission’s authority to preempt state regulations that thwart the lawful exercise of federal authority
over interstate communications. Next, we explain our current federal rules and policies for services like
DigitaiVoice followed by our demonstration of the impossibility of separating DigitalVoice into
interstate and intrastate components for purposes ofcomplying with the Minnesota regulations without
negating federal policies and directly conflicting with our o~i regulations. We conclude that preempting
the Minnesota Vonage Order is compelled to avoid thwarting valid federal objectives for innovative new
competitive services like DigitalVoice, finding consistency between our action here and Congress’s
articulated policies in sections 230 and 706 of the Act.

1. Commission Jurisdiction over PigitalVoice

16. In the absence of a specific statutory provision regarding jurisdiction over services like
DigitalVoice, we begin with section 2 of the Act.5° In 1934, Congress setup a dual regulatory regime for
communications services.~1 in section 2(a) of the Act, Congress has given the Conunission exclusive
jurisdiction over “all interstate and foreign communication” and “all persons .engaged . . . in such
communication.”~2 Section 2(b) of the Act reserves to the states jurisdiction “with respect to intrastate
communication service. . . of any carrier,~~n

“Access to emergency services for Vail’ services, including 911, is a critical public safety issue. This issue, and the
extent to which states may have a role in such matters, will be addressed in the IF-Enabled Serwcer Proceeding. We
address this issue in a limited manner in this Order inily because of the manner in which Minnesota ties its 911
requirements to entry authority. See infra paras. 42-44.

~See Bell Ad. Ye!. Cos. v. FCC, 131 F.3d 1044 (D.C. Cir. 1997).

51See generally 47 U.S.C. § 152.

~47 U.S.C. § 152(a). Congress defined “interstate communication” as “communication or transmission.. . from any
State, Territory, or possession of the United States.. . to any other State, Territory, or possession of the United States

but shall not.. . include wire or radio communication between points in the same State.. . through any place
outside thereof, if such communication is regulated by a State commission.” 47 U.S.C. ~ 153(22).

~‘47 U.S.C. § 152(b). “[1]ntrastate communications” is not separately defined in the Act except to the extent it is
described in the definition of “interstate communication” as a “wire or radio communication between points in the
~aine State.” 47 U.S.C. § [53(22) (emphasis added). We note that section 2(b) reserves to the states only matters
connected with “carriets,” which means “common carriers” or “telecommunications carriers” under sections 3(10)
and 3(44) of the Act. 47 U.S.C. § 153(10), (44). Here, we do not determine whether Vonage is a “carrier”;
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17. In applying section 2 to Specific services and facilities, the Commission has traditionally applied
its so-called “end-to-end analysis” based on the physical end points ofthe communication.~ Under this•.
analysis, the Commission considers the “continuous path of communications,” beginning with the end
point at the inception of a communication to the end point at its completion, and has rejected attempts to
divide communications at any intermediate points.” Using an end-to-end approach, when the~end points
of a carrier’s service are within the boundaries of a single state the service is deemed a.purely intrastate
service, subject to state jurisdiction for determining appropriate regulations to govern such service.~
When a service’s end points are in different states or between a state and a point outside the United
States, the service is deemed a purely interstate service subject to the Commission’s exclusive
jurisdicti~n.37 Services that are capable ofcommunications both between intrastate end points and
between interstate end pQints are deemed to be “mixed-use” or “jurisdictionally mixed” services.~
Mixed-use services are generally subject to dual federal/state jurisdiction, except where it is impossible
or impractical to separate the service’s intrastate from interstate components and the state regulation of
the intrastate component interferes with valid federal rides or policies.59 In such circumstances, the
Commission may exercise its authority to preempt inconsistent state regulations that thwart fedôril
objectives, treating jurisdictionally mixed services as interstate with respect to the preempted
regulations.6° -

18. Thus, our threshold determination must be whether IJigitalVoice is purely intrasiate.(subject only
to state jurisdicti on) or jurisdictionally mixed (subject also to federal jurisdiction). The nature of
DigitalVoice precludes any suggestion that the service could be characterized as a purely intrastate
service.6’ As Vonage has indicated, it has over 275,000 subscribers located throughout the United States,

however, our analysis with respect to section 2(b) assumes that it is. This assumption for pulposes ofthis Order,
however, in no way prejudges how the Commission may ultimately c1assii~’DigitalVoice.

~See, e.g., Bell At!. Tel. Car. V. FCC, 206 F.3d 1,3 (D.C. Cir. 2000); see infro para.24 (addressing difficulties with
an end-to-end approach for services involving the internet). V

“See, e.g., Pzdver, 19 FCC Rcd at 3320-2], pain. 2]. V V

~See47 U.S.C. § 152(bxl).

“See 47 U.S.C. § 153(22). V V V

~See, e.g., MIS and WATS Market Srr~crure Amendment ofPar: 6? ofthe Commission’s Rules and &xablishment
ofa Joint Board, CC Docket Nos. 78-72, 80-286, Memorandum Opinion and Order on Reconsideration and Order
Inviting Comments, I FCC Red 1287 (1987); Petition for Emergency Reliefand Declaratory Ruling Filed by the
BellSouth Corporation, Memorandum Opinion and Order, 7 FCC Red 1619, 1620, para. 7(1992) (BellSouth
MemoryCall); SouthwEstern Bell Tel. Co. v. FCC, 153 F.3d 523, 543 (8th Cir. 1993).

59See Louiiiona Pub. Serv. Comm ‘ii v. FCC, 476 U.S. 355, 368(1 9€6) (finding a basis for Commission preemption
where compliance with both federal and state law is in effect physically impossible) (citing Florida Lime & Avocado
Growers, jn~. v. Pats!, 373 U.S. 132 (1963)); BellSouth MemoryCall, 7 FCC Red at 1622-23, pares. 18.19. V

60lndeed, the Eighth Circuit has recently noted the Commission’s authority to preempt in the area ofjurisdictionally V

mixed special access services. See Qwes: Corp. v. Minnesota Pub. Ujils. Comm ‘11, 380 F.3d 367,374(8th Cir.
2004) (finding that, with respect to special access services, the Commission “cer:ain~5~ has the where~’ithal to V

preempt state regulation in this area flit so desires”) <emphasis added). V

6’We need not address in this Order the case of purely intrastate service, which is noi the service w~ have before ~:
in this petition. V V V
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each with the ability to communicate with anyone in the *orld from anywhere in the world.~ While
DigitalVoice clearly enables intrastate communications, it also enables interstate communications. It is
therefore a jurisdictionally mixed service,~ and this Commission has exclusive jurisdiction under the Act
to determtne the policies and rules, if any, that govern the interstate aspect of DigitaiVoice sen’ice

2. Commission Authority To Preempt State Regulations

19, Although the Communications Act establishes dual federal-state authority to regulate certain
communications services, courts routinely recognize that there may be circumstances where state
regulation would necessarily conflict with the Commission’s valid exercise of authority.’5 Where
separating a service into interstate and intrastate communications is impossible or iraipractical, the
Supreme Court has recognized the Commission’s authority to preempt state regulation that would thwart
or impede the lawful exercise o•f federal authority over the interstate component of the communications.”

62See Vonage Oct. 1 Er Pane Letter at 2 (explaining that its subscribers have billing addresses in each of the 50
states, the District of Columbia and throughout Canada, that its subscribers regularly use the service from countries
outside North America, including “Argentina, Australia . . . and the United Kingdom,” and that customers have used
the service “from virtually every inhabitable continent in the world”).

“We analyze DigilalVoice for purposes of preemption as a jurisdictionally mixed service due to its recognized
capability to enable communications to occur not only between different states but within a particular state. This
notwithstanding, it is possible that the Commission may find, in the contexi of the JP-Enabled Services Proceeding,
that this type of service simply has no intrastate component. V V V

64See Louisiana Pub. Serv. Comm ~r, 476 U.S. at 360 (explaining how the Act would seem to divide the world of
domestic telephone service into two hemispheres — one comprised of interstate service, over which the Commission
has “plenary authority”); see aisoi~y Broad. Co. v. American Tel. & Tel. Co., 391 F2d 486, 490 (2d Cir. .1968) V
(“The Supreme Court has held that the establishment of this broad scheme, for the regulation of interstate service by
communications carriers indicates an intent on the part of Congress to occupy the field to the exclusion’of state
law.”).

‘5See Louisiana Pith. Serv. Comm ‘ii, 476 U.S. at 375 n.4 (citing North Carolina Unit. Corn in n v. FCC, 537 f.2d
787(4th Cit. 1976), cern. denied, 429 U.S. 1027 (1976); North Carolina Utils. Comm ‘isv. FCC, 552 F.2d 4036(4th
Cit. 1977) cer:. denied, 434 U.S. 874 (1977) (upholding Commission preemption of state regulation because ii was
not possible to separate the interstate and intrastate components of the asserted Commission regulation)); see aLso
New York State Comm ‘n on Cable Television v. FCC, 749 F.2d 804 (D.C. Cit. 1984) (affirming Commission order
preempting state and local entry regulation of satellite master antenna television); Promotion ofCompetitive
Networks in Local Telecommunications Markets; Wireless Communications Association iniernational, Inc. Petition
for Rulemaking to Amend Section 1.4000 ofthe Commission ‘s Rides to Preempt Restrictions on Subscrther
Premises Reception or Transmission Antennas Designed to Provide Fixed Wireless Services; Implementation ofthe
Local Competition Provisions in the Telecommunications Act of1996; Review ofSecrions 68.104, and 68213 of the
Commissions Rules Concerning Connection ofSimple Inside Wiring so the Telephone Network, ‘WT Docket No: 99-
217; CC Docket Nos. 96-98, 88-57, First Report and Order and Further Notice of Proposed Rulemaking; Fifth
Report and Order and Memorandum Opinion and Order; Fourth Report and Order and Memorandum i)pinion and
Order, 15 FCC Rcd 22983, 23031-32, para. 107 (2000) (preempting state regulation of fised wireless antennas as an
impediment to the full achievement of important federal objectives). V

“See Louisiana Pub. Serv. Ccmm ‘is, 476 U.S. at 368-69. The Court also said that the “critical question in any pre
emption analysis is always whether Congress intended that federal regulation supersede slate law?’ id. at 369. As
summarized by the Supreme Court, federal law and policy preempt slate action in several circumstances: ~l) where
compliance with both federal and state law is in effect physically impossible (citing Florida Lime & Avocado
Growers, Inc. v. Paul, 373 U.S. 132); (2) when there is outright or actual conflict between f~deral and slate law
(citing Free v. Bland, 369 U.S. 663 (1962)); (3) where the slate law stands as an obstacle to the accomplishment and
execution of the full objectives of Congress (citing Hines v. Dcreidowisz 312 U.S. 52 (1941)); (4) when Congress
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The D.C. Circuit, for example, applied this impossibility exception in affirming a Commission order
preempting state regulation of the rate a local exchange carrier (LEC) charged an interexchange carrier
for a disconnection service.6’ The court explained that Commission preemption of state regulation is
permissible when the matter to be regulated has both interstate and intrastate aspects; preemption is
necessary to protect a valid federal regulatory objective; and “state regulation would ‘negatef] the
exercise by the FCC of its own lawful authority’ because regulation of the interstate aspects of the matter
cannot be ‘unbundled’ from regulation of the intrastate aspects.”~ Such is the case with DigitalVoice
service as discussed in detail below.

3. Conflict With Commission Rules and.Policies

20. Regardless of the definitional classification ofDigitalVoice under the Communications Act, the
Minneso~’a Vonage Order directly conflicts with our pro-competitive deregulatory rules and policies
governing entry regulations, tariffing, and other requirements arising from these regulations for services
such as DigftalVoice.6~ Were DigitalVoice to be classified a telecommunications service, Vonage wouki
be considered a nondominant, competitive telecommunications provider for which the Commission has
eliminated entry and tariff filing requirements with respect to services like DigitalVoice.’° In particular,

expresses a clear intent to preempt state law; (5) where there is implicit in federal law a barrier to state regulation;
and (6) where Congress has legislated comprehensively, thus occüpying an entire field of regulation. Additionally,
the Supreme Court has held that preemption may result not only from action taken by Congress but also from a
federal agency action that is within the scope of the agency’s congressionally delegated authority. Louisiana Pith.
Seru. Comm ‘it, 476 U.S. at 369 (citing Fidelity Federal Savings & Loan Ass ‘nv. De Ia Cuesta, 458 U.S. 141 (1982);
Capital Cities Cable,Inc. v. Crisp, 467 U.S. 691 (1984)).

67See Pub. Serv. Comm ‘it ofMaiyland v. FCC, 909 F.2d 1510 (liC. Cir. 1990).

~1d. at 1515 (citing NationalAss’n ofRegida:oiy Liii?. Comrn’ri v. FCC, 880 F.2d 422,429-31 (D.C. Cir. 1989);
Illinois Bell Tel. Co. v. FCC, 883 F.2d 104, 113 (D.C. Cir. 1989); Public Liii?. ‘Com,n’n ofTexas v. FCC 886 P.2d
1325, 1329, 3331-33 (D.C. Cu. 1989)). -

~While we do not rely on it as a basis for our action in this Order, we also note that section 253 of the Act provides
the Commission additional preemption authority over state regulations that “prohibit or have the effect of prohibiting
the ability of an entity to provide any interstate or intrastate telecommunications service.” 47 U.S.C. § 253. See
Vonage Petition at 28 n.55 (indicating it does not submit its petition under section 253). Were DigitaiVoice to be
classified as a telecommunications service, however, it is possible that we could find state economic regulation such
as that imposed by Minnesota to be a prohibition on the provision of an interstate and intrastate telecommunications
services under section 253. See Vonage Petition at 11,28 (describing that it is technically and practically impossible
to comply with Minnesota’s “telephone company” rules).

‘°See, e.g.. Implementation ofSection 402 (b) (2)(A) ofthe Telecommunications Act of 1996: Petitionfor
Forbearance ofthe Independent Telephone & Telecommunications Alliance, CC Docket No. 97.11; AAD File No.
98-43, Report and Order and Second Memorandum Opinion and Order, 14 FCC Red 11364, 11372-75, paras. 1246
(1999) (Section 214 Order) (granting blanket section 214 authority for new lines of all domestic carriers including
dominant carriers like the Bell operating companies (BOCs)); Policy andRules Concerning the Interstate,
lniercxchange Marketplace; Implementation ofSection 245(g) of the Communications Act of1934, CC Docket No.
96-61, Second Report and Order, 11 FCC Rod 20730 (1996)’(1niererchangeDetar~fting Order)(adopting
mandatory detariffing of most domestic interstate, interexchange services); Order on Reconsideration, 12 FCC 15014
(1997); Second Order on Reconsideration and Erratum, 14 FCC Rod 6004 (1999), qffd, MCi WorldCom, Inc. v.
FCC, 209 F.3d 760 (D.C. Cir. 2000); PoLicy and Rules Concerning Ratesfor Competitive Common Carrier Services
and Facilities Awhorisarions Therefor, First Report and Order, ES FCC 2d 1 (1980) (subsequent history omitted)
(Competitive Carrier Proceeding) ~adopting regulatory framework based on dominant or nondominant-status of
carriers).
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in completely eliminating interstate market entry requirements, the Commission reasoned that retaining
ently requirements coàld stifle new and innà~at ieñriceS whereas blanket entry authority, Le.,
unconditional entry, would promote competitionY’ State ent~y and certification requirements, such as the
Minnesota Commission’s, require the filing of an application which must contain detailed information
regarding all aspects of the qualifications of the would-be service provider, including public disclosure of
detailed financial information, operational and business plans, and proposed service offeringsY2 The
application process can take months and result in denial of a certificate, thus preventing entry
altogetherYi Similarly, when the Commission oidered the mandatory detariffing of most interstate,
domestic, interexchange services (including services like DigitalVoice), the Commission found that
prohibiting such tariffs would promote competition and the public interest, and that tariffs for these
services may (Icluolly harm consumers by impeding the development of vigorous competition.74 Tariffs
and “price lists,” such as those required by Minnesota’s statutes and rules, are lengthy documents subject
to specific filing and notice requirements that must contain every rate, term, and condition of service
offered by the provider, including terms and conditions to which the provider may be subject in its
certificate of authority.’~ The Minnesota Commission may also require the filing ofcost-justification
information or order a change in a rate, term or condition set forth in the tariff.76 The administrative
process involved in entry certification and tariff filing requirements, alone, introduces substantial delay
in time-to-niarket and ability to respond to changing consumer demands, not to mention the impact these
processes have on how an entity subject to such requirements provides its service.

21. On the other hand, ifDigitalvoice were to be classified as an information service, it would be
subject to the Commission’s long-standing national policy of nonregulation of information services,n

7’See Section 214 Order, 14 FCC Rcd at 11373, pars. 14 (“By its very terms, blanket authority removes regulatory
hurdles to market entry, thereby promoting competition.”); ii at 11373, para. 13 (“Rather than maintaining (enn’f
requirements) that may stifle new and innovative services[,) ... we believe it is more consistent with the goals of the
1996 Act to remove this hurdle.”). V

‘°See Minn. Rule § 7812.0200.

‘°SeeMinn. Stat. § 237.16(c).

‘4See lntererchange Detar(ffing Order, 11 FCC Rcd at 20760, pam. 52 (emphasis added) (“[W)e find that not
pennitting nondominant interexchange carriers to file tariffs with respect to interstate, domestic, interexchange
services will enhance competition among providers of such services, promote competitive market conditions, and
achieve other objectives that are in the public interest, including eliminating the possible invocation of the filed rate
doctrine by nondominant interexchange carriers, and establishing market conditions that more closely resemble an
unregulated environment.”); ii at 20750, para. 37 (“We also adopt the tentative conclusion that in the interstate,
domestic, interexchange market, requiring nondominant interexchange carriers to file tariffs for interstate, domestic,
interexchange services may harm consumers by impeding the development of vigorous competition, which could
lead to higher rates.”). We note that certain exceptions to the Commission’s mandatory detariffing rules exist;
however, these exceptions would not apply to services like DigilalVoice were it to be classified a
telecommunications service. V

“See Mimi. Stat. § 237.07;see also, e.g., Minn. Rules §~ 7812.0300(6), 7812.0350(6), 7812,2210(2):.

‘6See, e.g., Minn, Rule §~ 7812.22 lO(4),(8).

T7See Regulatory and Policy Problems Presented by the Interdependence ofComputer and Commwucaiion Services
and Facilities, Docket No. 16979, Notice of lnquiry, 7 FCC 2d 11(1966) (Computer! NO]); Regulatory and Policy
Problems Presented by the Interdependence ofComputer and Communication Services and Facilities, Docket flo..
16979, Final Decision and Order, 28 FCC 2d 267 (1971) (Computer! Final Decision); Amendment ofSection
64.702 ofthe Commisrion’s Rules and Regulations (Second Computer inquiry), Docket No. 20828, Tentative
Decision and Further Notice of Inquiry and Rulemaking, 72 FCC 2d 358 (1979) (Computer .11 Tentative Decis ion);
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particularly regarding economic regulation such as the type imposed on Vonagc in the Minnesota Vonage
Order,~ in a series ofproceedings beginning in the I 9~0’s, the Commission issued orders finding that
economic regulation of information services would disserve the public interest because these services
lacked the monopoly characteristics that led to such regulation of common carrier services historically.
The Commission found the market for these services to be competitive and best able to “burgeon and
flourish” in an environment of “free give-and-take of the market place without the need for and possible
burden of rules, regulations and licensing requirements;”~

22. Thus, under existing Commission precedent, regardless of its lefinitional classification, and
unless it is possible to separate a Minnesota-only component of DigitalVoice from the interstate
component, Minnesota’s order produces a direct conflict with our federal law and policies, and
impermissibly encroaches on our exclusive jurisdiction over interstate services such as Di-gitalVoice.
This notwithstanding, some commenters argue that the traditional dual regulatory scheme must
nevertheless apply to DigitalVoice because it isflincrionally similar to traditional local ex~hangc and
long distance voice service.’° Were it appropriate to base our decision today on the applicability of

Computer 11 Final Decision, 77 FCC 2d 384 (19W); Amendment ofSection 64,702 ofthe Commission’s Rules and
Regulations (Third Computer Inquiry), CC Docket No. 85429, Report and Order, 104 FCC 2d 958 (1986)
(Computer 111) (subsequent histoiy omitted) (collectively the Computer Inquiry Proceeding). In its Second
Computer Inqztivy proceeding, the Commission “adopted a regulatory scheme that distinguished between the
common carriage offering of basic transmission services and the offering of enhanced services” Computer II Final
Decision, 77 FCC 2d at 387; see also Computer III Further Remand Proceedings: Bell Operating Company
Provision ofEnhanced Services; 1998 Biennial Regularoiy Review- Review ofComputer III and 0914 Safeguards
and Requirements, 13 FCC Rcd 6040, 6064, pars. 38 (1998). The former services are regulated under Title 11 and
the latter services are not. See Computer II Final Decision, 77 FCC 2d at 42 8-30, 432-43, paras. 113-18, 124-49
(indicating it would not serve the public interest to subject enhanced service providers to traditional common carrier
regulation under Title]) because, among other things, the enhanced services market was “truly competitive”). The
1996 Act uses different terminology (i.e., “telecommunications services” and “information services”) than used by
the Commission in its Computer Inquiry proceeding, but the Commission has determined that “enhanced services”
and ‘information services” should be interpreted to extend to the same functions, although the definition in the 1996
Act is even broader. See Implementation ofthe I’lon-Accoun:ing Safeguards ofSections 271 and 272 ofthe
CommunicarionrAc: of 1934, as Amended, CC Docket No. 96-149, First Report and Order and Further Notice of
Proposed Rulemaking, 11 FCC Rcd 21905, 21 955-56, para. 102(1996) (Non-Accounting Safeguards Order)
(subsequent history omitted) (explaining that all enhanced services are information services, but information services
are broader and may not be enhanced services).
nSee. e.g., Pulver, 19 FCC Rcd at 3317-20, paras. 17-20 (explaining the Commission’s policy of nonregulation for
information services and how the 1996 Act reinforces this poliCy). This policy of nonregulation refers primarily to
economic, public-utility type regulation, as opposed to generally applicable ‘commercial consumer protection
statutes, or similar generally applicable state laws. Indeed, the preeminence of federal authority over information
services has prevailed unless a carrier-provided information service could be characterized as “purely intrastate,” see
California v. FCC, 905 F.2d 1217, 1239-42(9th Cir. 1990), or it is possible to separate out the interstate arid
intrastate components and slate regulation of the intrastate component would not negate valid Commission regulatory
goals. See California v. FCC, 39 F.3d 919(9th Cir. 1994)*~Cal~srnia II)), ca-i. denied, 514-U.S. 1050(1995)
(affirming Commission preemption of certain state requirements for separation of facilities and personnel in the BOC
provision ofjurisdictionally mixed enhanced services as state regulations would negate national policy).

~See Compure.r 11 Final Decision, 77 FCC 2d at 425-3 3, paras. 109-27 (citing Computer 1, Tentative Decision, 27
FCC 2d at 297-298). -

t0See e.g., ITTA Comments at 10-12; Minnesota Commission Comments at 3; MTA Comments 5113-14; RIITA
Comments at 2; Surewest Comments at 4-5; GVNW Reply at 2-3; Minnesota Commission Reply at 4-5,7; NASUCA
Reply at 9, 11-12; Sprint Reply at 2-3. But see Verizon Reply at 2~6.
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Minnesota’s “telephone company” regulations to DigitalVoice solely on the functional similarities
between DigitalVoice and other existing voice services (as the Minnesota Commission appears to have
done),8~ we would find DigitalVoicefar more similar to CMRS, which provides mobility, is often offered
as an all-distance service, and needs uniform national treatment on many issues.~ Indeed, in view of
these differences, CMRS, including IP-enabled CMRS, is expressly exempt from the type of state
economic regulation Minnesota seeks to impose on Digita1Voice.~ Commenters that argue that the Act
requires the Commission to recognize state jurisdiction over DigitalVoice to the extent it enables
“intrastate” communications to occur completely ignore the considerations that dictate preemption here.”
Indeed, the fact that a particular service enables càmmunication within a state does not necessarily
subject it to state economic regulation. We have acknowledged similar “intrastate” communications
capabilities in other services involving the Internet, where for regulatoty purposes, treatment as an
interstate service prevailed despite this “intrastate” capability.n

4. Preemption Based on “Impossibility”

23. In this section, we examine whether there is any plausible approach to separating DigitalVoice
into interstate and intrastate components for purposes ofenabling dual federal and state regulations to
coexist without “negating” federal policy and rules.” We find none. Without a practical means to
separate the service, the Minnesota Vonage Order unavoidably reaches the interstate components of the
DigitalVoice service that are subject to exclusive federal jurisdiction. Vonage has no means of directly
or indirectly identi~’ing the geographic location of a DigitalVoice subsctiber. Even, however, if this

~‘See Minnesota Vonage Order at 8 (finding Vonage’s service to be “functionally no different than any other
telephone service”).

9ndeed, other commenters note how DigitalVoice is like CMRS. See, e.g., Califomia Commission Comments a’
20-22; HThC Comments at 9.

‘3See 47 U.S.C. ~ 332(cX3XA). Pursuant to section 332 of the Act, state and local governments are specifically
preempted from regulating the “enny ofor the ra!e.s charged by any commercial mobile service or any private
mobile service.” Id. (emphasis added).

“See, e.g., New York Commission Conunents at 3; California Commission Comments at 4, 19; NASUCA Reply at
15; OTAJWIT Reply Comment at 8;Sprint Reply at 6-7.

“For example, the Commission concluded that some traffic over (3TE’s asymmetrical digital subscriber line (ADSL)
service would, in fact, be terminated in the state where it originated, or even locally, but the service is “an interstate
service and is properly tat-iffed at the federal level.” See GTE ADSL Order. 13 FCC Rcd at 22466,22478-79, pans.
1,22. The Commission left open the possibility that a purely intrastate xDSL service may be offered which would
be tariffed at the state level. Se-e- id. at 22481, pam. 27. The Commission similarly determined that cable modem
service is an interstate service because the points among which cable modem communications travel are often in
different states and countries. See Cable Modem Declaratory Ruling, 17 FCC Rcd at 4832, pam. 59. The
jurisdictionally interstate finding of cable modem service wasnot an issue on appeal. See BrandXlrnernet Services
v. FCC, 345 F.3d 1120. Finally, in Pulver, the Commission held that Pulver’s “intrastate capabilities” should not
remove the service from our jurisdiction. See Pulver, 19 FCC Rcd at 3320-22, pares. 20-22.

“See Louisiana Pub. Serv. Comm ~n v. FCC, 476 U.S. at 368 (holding that the Supremacy Clause of Article VI of the
Constitution provides Congress with the power to preempt state law and explaining the numerous bases for
preemption); see also Pub. Serv. Comm ‘ii ofMo.iylandv. FCC, 909 F.2d ax 1515 (citing Nat’? Ass ‘n ofRegulatory
Viii. Comm ‘i’s v. FCC, 880 F.2d at 429-31); Not ‘F Ass ‘n ofRegularoiy UxIL Comm ‘rs, 880 F.2d at 425 (“We
conclude that the Commission may only preempt state regulation over intrastate wire communication to the degree
necessary to keep such regulation from negating the Commission’s exercise of its lawful authority over interstate
communication service.”).
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information were reliably obtainable, Vonage’s service is far too mu ltifaceted:for simple identification of
the user’s location to indicate jurisdiction. Moreover,the significant costs and operational complexities
associatedwith modi~ing or procuring systems to track, record and process geographic location
information as a necessaxy aspect of the service would substantially reduce the benefltsof using the
Internet to provide the service, and potentially inhibit its deployment and continued availability to
consumers.’1

24. DigitalVoice harnesses the power of the Internet to enable its users to establish a virtual presence.
in multiple locations simultaneously, to be reachable anywhere they may find a broadband connection,
and to manage their communications needs from any broadband connection. The Internet’s inherently
global and open architecture obviates the need for any correlation between Vonage’s Digitalyoice
service and its end users’ geographic locations. As we noted above, however, the Commission has
historically applied the geographic “end-to-end” analysis to distinguish interstate from intrastate
communications.’~ As networks have changed and the services provided over them have evolved, the
Commission has increasingly acknowledged the difficulty of using an end-to-end analy~is when the
services at issue involve the Internet.’9 DigitalVoice shares many of the same characteristics as these
other services involving the Internet, thus making jurisdictional determinations about particular
DigitalVoice óommunications based on an end-point approach difficult, if notimpossible.9°

25. In fact, the geographic location of the end user at any particular time is only one clue to a
jurisdictional finding under the end-to-end analysis. The geographic location.of the “lermination” of the
communication is the other clue; yet this is similarly difficult or impossible to pinpoint. This
“impossibility” results from the inherent capability of IP-based services to enable subscribers to utilize
multiple service features that access different websites or 1P addresses during the same communication
session and to perform different types of communications simultaneously, none of which the provider has

“See Letter from William B. Wilhelm, Jr. and Ronald W. Del Sesto, Jr., Counsel for Vonage, to Marlene N. Dorich,
Secretaiy, FCC, WC DocketNo. 03-211, at 5(filedOcL 19, 2004) (VonageOct. l9LxParie Letter)

‘~See .rupra pars. 17.

‘9For example, in attempting to apply an end-to-end analysis to an incumbent LEC’s digital subscriber line (DEL)
telecommunications service to determine whether federal or state tariffing requirements should attach, the
Commission noted that “an Internet communication does act necessarily have a point of ‘tennination’ in the
traditional sense.” GTE ADSL Order, 13 FCC Red at 22478-79, pars. 22. In a later proceeding involving the
provision of Telecommunications Relay Service over the Internet, the Commission similarly noted the difficulty in
pinpointing the origination of an IP-Relay call arising over the Internet because Internet addresses do not have
geogr4hic correlates equivalent to the ?STN’s automatic number identifiers, which are tied to geographic locations,
and thus, there is no automatic way to determine whether any call is intrastate or interstate. See Provision of
Improved Telecommunicazions Relay Services and Speech-to-Speech Servicesforlndividual.s with Hearing and
Speech Disabilities, CC Docket No. 98-67, Declaratory Ruling and Second Further Notice of Proposed 1i~u1emaking,
17 FCC 7779, 7784, pars. 15 (2002) (IP-Rekry Second F1IPRM). Significantly, as recently. as June, the Commission
issued yet another Further Notice of Proposed Rulemaking in this proceeding, recognizing the continued
technological inability to identW.j the location of an IP-Relay user. ~ee Telecommunications Relay Services and
Speech.ro-Speech Services for Individuals with Hearing and Speech Disabilities, CC Docket Not. 90-57], 98-67;
CO Docket No. 03-123, Report and Order; Order on Reconsideration; Further Notice of Proposed Rulemaking, 19
FCC Red 12475, 12561, pars. 221 (2004) (2004 IF-Relay F.NPRM). in Pub.zer, the Commission concluded that the
concept of’~end points” and an end-to-end analysis were not relevant to Pulver’s Internet-based V01P information
service. See Pulver, 19 FCC Red at 3316-23, paras. 15-25.

~See Vonage Petition at 5,28.
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a means to separately track or record.9~ Forexample, aDigitalVoice user checking voicemail or
reconfiguring service options would be communicating with a Voñage server. A user forwarding a
voicemail via e-mail to a colleague using an Internet-based e-mail service would be “communicating”
with a different Internet server or user. An incoming call to a user invoking forwarding features could
“terminate” anywhere the DigitalVoice user has programmed. A communication from a DigitalVoice
user to a similar IP-enabled provider’s user would “terminate” to a geographic location unknown either to
Vonage or to the other provider.’t These flmctionalities in all their combinations form an integrated
communications service designed to overcome geography, not track it. Indeed, it is the total lack of
dependence on any geographically defined location that most distinguishes DigitalVoice from other
services whose federal or state jurisdiction is determined based on the geographic end points of the
communications.” Consequently, Vonage has no service-driven reason to know users’ locations,’~ and
Vonage asserts ft presently has no way to knowY~ Furthermore, to require Vonage to attempt to

91See, e.g., Vonage Oct 19 Er Pane Letter at 4-5 (explaining that in addition to having no way to determine a
geographic origination point, determining a geographic destination is not possible either); see aLso Letter from Glenn
T. Reynolds, BellSouth Corp., to Marlene H. Dortch, Secretary, FCC, WC Docket Nos. 04-36; 03-211, Attach. at 6-
12 (tiled Oct.26, 2004) (BellSouth Oct.26 & Pane Letter) (explaining the multitude of simultaneous capabilities
during a single communication that makes a point of destination unknown); Letter from Howard Sytnons, Counsel
for NTCA, to Marlene H. Dortclt, Secretary, FCC, WC Docket Nos. 03-211, 04-36 Attach. at 2-3 (tiled Oct28,
2004) (NCTA Oct. 28 Lx Pane Letter) (describing the core integrated features that “cable Vail’” provides to
subscribers); Letter from Adam I). Krinsky, Counsel for CTIA, to Marlene H. Dortch, Secretary, FCC, WC Docket
Nos. 04-36; 03-211, (tiled Oct.25, 2004) (CTIA Oct. 25 Lx Pane Letter) (explaining that JP-enabled services do not
have defmable termination points).

“See Vonage Oct. 19 Lx Pane Letter at 4-5.

“We note that these integrated capabilities and features are not unique to DigitalVoice, but are inherent features of
most, if not all, lP-based services having basic characteristics found in DigitalVoice, including those offered or
planned by facilities-based providers. See infra note 113 for a brief summaxy of these basic characteristics; see also,
e.g., Letter from Kathleen Grub, Verizon, to Marlene H. Dortch, Secretary, FCC, WC Docket No.03-211 at 1-3
(filed Nov. 1,2004) (Verizon Nov. 1 Lx Pane Letter) (describing Verizon’s VoiceWing service); Letter from
Cronan O’Connell, Qwest, to Marlene H. Dortch, Secretaiy, FCC, WC Docket No. 03-211 (filed Sept 27, 2004)
(Qwesl Sept. 27 Lx Porte Letter) (describing Qwest’s Vol? architecture and service); Letter from Judy Sello, AT&T,
to Marlene H. Dortch, Secretary, FCC, WC Docket No.03-211 at 1-4, (flIed Oct. 21, 2004) (AT&TOct 21 .Ex Porte
Letter) (describing AT&T’s CailVantage service); Letter from James K.Smith, Executive Director- Federal
Regulatory, SBC, to Marlene H. Dortch, Secretary, FCC, WC Docket Nos. 03-211,04-29, 04-36, Attach. at 4-Il
(tiled Oct 8,2004) (SBC Oct. 8 Lx Pane Letter) (describing SBC’s VoIP architecture and service); Letter front
Glenn T. Reynolds, Vice President - Federal Regulatory, BellSouth, to Marlene H. Dortch, Secretary, FCC, WC
Docket Nos. 03-211, 04-3 6, Attach, at 6-12 (filed Oct 26,2004) (BellSouth Oct.26 Lx Porte Letter) (describing
BellSouth’s VoIP architecture and service); Letter from Glenn T. Reynolds, Vice President — Federal Regulatory,
BellSouth, to Marlene H. Dortclt, Secretary, FCC, WC Docket Nos. 03-211,04-36, Attach, at 4 (filed Oct. 7,2004)
(BellSouth Oct. 7 Lx Pane Letter) ~describing BellSouth’s Vo1P architecture and service); Letter from Howard i.
Symons, Counsel for National Cable & Telecommunications Association (NCTA), to Marlene H. Dortctz, Secr.etaiy,
FCC, WC Docket Nos. 03-211, 04-3 6, Attach, at 3-5 (flIed Oct. 28, 2004) (NCTA Oct. 25 Lx Porte Letter)
(describing cable VoIP architecture).

‘~See American Libraries Ass ‘n v. Pataki~ 969 F. Supp. 160, 170 (S.D,N.Y. 1997) (“Internet protocols were
designed to ignore rather than document geographic location.”).

“We acknowledge that certain geolocation products may be capable of identifying, to some degree, the geographic
location of a Vonage user in the future, sees e.g., Sprint Reply at 7, but the record does not reflect that such
information is readily obtainable at this time. See, e.g., Sx8 Comments at 14-15. Should Vartage decide in the future
to incorporate geolocation capabilities into its service to facilitate additional features that may be dependent on
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incorporate geographic “end-point” identification capabilities into its service solely to facilitate the use-
of an end-to-end approach would serve no legitimate policy purposeY6 Rather than encouraging and
promoting the development of innovative, competitive advanced service offerings,~ we would be taking
the opposite course, molding this new service into the same old familiar shape.

26~ In the absence of a capability to identi1~’ directly DigitalVoice communications that originate and
terminate wit~hin the boundaries of Minnesota, we still consider whether some method exists to identi~’
such communications indirectly, suchthat Minnesota’s regulations could nonetheless apply to only that
“intrastate” usage such as voice calls between persons located in the same stateY8 For example, assume
Minnesota were to use DigitalVoice subscribers’ NPAJNXXs as a proxy for those subscribers’
geographic locations when making or receivingcalls. If a subscriber’s NPA/NXX were associated.with
Minnesota under the NANP, Minnesota’s telephone company regulations would attach to every
DigitalVoice communication that occurred between that subscriber and any other party having a
Minnesota NPA/NXX. But because subscribers residing anywhere could obtain a Minnesota NPAJNXX,
a subscriber may never be present in Minnesota when communicating with another party that is, ye.t
Minnesota would treat those calls as subject to its jurisdictionY~

27. Similarly, if a Minnesota NPAJNXX subscriber -residing in Minnesota used its service outside the
state to call someone in Minnesota, that call would appear to be an intrastate call when it is actually
interstate. Some commenters suggest that because Vonage markets DigitalVoice to provide “local” and
‘long distance” calls it surely has an ability to distinguish between intrastate and interstate calls.tOO

reliable location determining capabilities, e.g., E91 1-type features or law enforcement surveillance capabilities, this
would not alter the fact that the service enables the user’s location to change continually. See Vonage Oct. 19 Lx
Pcn-te Letter at 3-6 (explaining how user location information for. emergency services purposes would have no
relevance to an end to end jurisdictional analysis for DigitalVoice).

9’See Pulver, 19 FCC Red at 3320-21, para.21 (“Attempting to require Pulverto locate its members for the purpose
of adhering to a regulatory analysis that served another network would be forcing changes on this service for the sake
of regulation itself, rather than for any particular policy purpose.”).

~Sce, e.g., Letter from Staci L. Pies, The VON Coalition, to Marlene H. Dortch, Secretary, FCC, CC Docket No.
01-92; WC Docket Not. 02461, 03-211, 03-266, 04-36, Attach, at I (filed Aug. 39, 2004) fVON Coalition Aug. 39
Lx Pane Letter).

~Where the Commission has found it difficult to apply an end-to-end approach for jurisdictional purposes, it has
proposed or adopted proxy or allocation mechanisms to approximate an end-to-end result. See, e.g., GTE ADSL
Order, 13 FCC Red at 22479, pam. 23 (applying the l0~4 rule for determining interstate jurisdiction for federal
tarifling purposes); IP-Reltry SeccrndFNPRM, 17 FCC Red at 77g4, pare. I 5.(proposing either an allocator to
approximate the mix of interstateTmtrastate traffic or a user self-identification mechanism to identilS’ its end-point
location); 2004 IF-Relay FNFRM, 19 FCC Red at 12561-&4-,pai~s. 221-30 (proposing either user-registration or
allocation mechanisms to determine interstate or intrastate use; asking whether, in the alternative, all lP-Relay calls
should simply be deemed interstate). We find a ‘percentage’ proxy to be unhelpful in addressing the conflict
between the federal and state regulatory regim.es.(in particular, the tariffing and certification requirements) at issue in
this proceeding, because using such a proxy would not avoid frustration of the Commission’s policy objectives
discussed above. See supra section lll.A.3. But see, e.g., MTA Cçmntents at 10.

~In this example, if we further assume Minnesota requires entry certification for Vonage, but has an entry condition
that Vonage cannot meet, Vonage could be subject to state sanctions for “operating” in the state without authority to
the extent arty of its customers nationwide obtain Minnesota NPAJNXXs and use the service to comrnurtic~ate with
someone in Minnesota even though that subscriber never had a physical presence in Minnesota.
IcoSee e.g.. NASUCA Reply at 15.
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These commenters fail to recognize that these calls are not ioeaI”and “long distance” in the sense that
they. are for traditional wireline telephone services. Rather, like we have seen with the proxy -example
above, Vonage describes these calling capabilities for convenience in terms that its subscribers
understand. A DigitalVoice call that would be deemed “local,” for example, is actually a call between
two NPAJNXXs associated with particular rate centers in a particular state, yet when the actual
communication occurs one or both parties can be located outside those rate cienters, outside the state, or
even on opposite ends of the world.

28. We further consider whether Minnesota.could assert jurisdiction over DigitalVoice
communications based on whether the subscriber’s billing address or address of residence are in
Minnesota. This too fails. When a subscriber with a Minnesota billing address or address of residence
uses DigitalVoice from any location outside the state to call a party located in Minnesota, Minnesota
would treat that communication as “intrastate” based on the address proxy for that subscriber’s location,
yet in actuality it would be an interstate call.101

29. These proxies are very poor fits, yet even their implementation would impose substantial costs
retrofitting DigitalVoice into a traditional voice service model for the sole purpose of making it easier to
apply traditional voice regulations to only a smallaspect of Vonage’s integrated service.102 Forcing such
changes to this service would greatly diminish the advantages of the lntemet~s ubiquitous and open nature
that inspire the offering of services such as DigitalVoice in the first instance.102 Indeed, Vonage would
have to change multiple aspects of its service operations that are not nor were ever designed to
incorporate geographic considerations, including modifications to systems that track and identify
subscribers’ communications activity and facilitate billing; the development of new rate and service
structures; and sales and marketing efforts,’°4 just for regulatory purposes)°5 The Commission has
previously recognized the significant efforts and inefficiency to attempt to separate out an intrastate
component of other services for certain regulatory purposes where the provider, like Vonage here, h1~a1 no
service-driven reason to incorporate such capability Into its operarians.’~ We have declined to require

011n this example, if we further assume Minnesota has imposed a specific rate requirement on DigitalVoice’s
intrastate communications, this rate requirement would apply to all DigilalVoice communications made by that
subscriber to someone in Minnesota even though many of those communications are interstate under the Act.

‘02See Pulver, 19 FCC Rctl at 3321-23, paras. 22,24 (finding it similarly impossible to separate Pulver’s Vol?
service).

‘02See, e.g., Vonage Oct.19 Lx Porte Letter at 6.

‘°4ln reviewing a challenge to a Commission requirement for BOC joint CPE’service marketing because it would
“surely ‘affect’ charges for” and regulate “intrastate communications services,” and preemption of inconsistent state
regulation, the D.C. Circuit affirmed the Commission stating that “[e]vec if [it) were a purely intrastate service, the
FCC might well have authority to preemptive regulate its marketing if— as would appear here — ii was typically sold
in a package with interstate services. Marketing realities might themselves create inseparability.” illinois Bell Tel.
Co. V. FCC, 883 F.2d 104, fl2-13 & n.7 (D.C. Cir. 1989)(r.eferencingLouisianaPub. Sery. Conim’n, 476U.S.
355).

‘°~See generally Vonage Oct. 19 Lx Pane Letter.

1065ee MYS and WAYS Marker Structure. Amendment ofParr 36 of the Commission’s Rule.s and &:ablishment ofa
Joint Board, CC Docket Not. 78-72, 80-286, Decision and Order, 4 FCC Red 5660, n.7 (l9~9) (M7SVWAYS Marker
Strncture Separations Order) (finding that “mixed use” special access lines carrying more than a de minimis amount
of interstate traffic to private line systems are subject to the Commissiut’s jurisdiction for:jurisdictional separations
purposes because separating interstate from intrastate traffic on many such lines could not be measured without
“significant additional administrative efforts”); see also Qwesr Corp. v. Minnesota Pub. titus. -Comm ti, 380 F.3d

22422

273
HeinOnhine -- 19 No. 27 F.C.C.P.. 22422 2004



Federal Communications Commission FCC 04-267

such separation in those circumstances, treating the services at issue as jurisdictionally interstate for the
particular regulatory purpose at issue and preempting state regulation where necessary)°~ For example,
in preempting a state regulation specifying default per line blocking of a customer’s “Caller ID” for
intrastate calls based on “impossibility,” the Commission found that “we need not demonstrate absolute
future impossibility to justify federal preemption here. We need only show that interstate and intrastate
aspects of a regulated service or facility are inseverable as a practical matter in light of prevailing
technological and economic conditions.”~

30. In the case of DigitalVoice, Vonage could not even avoid violating Minnesota’s order by tying
not to provide intrastate communications in that state.~°9 For the same reasons that Vonage cannot
identify a communication that occurs within the boundaries of a single state, it cannot prevent its users
from making such calls by attempting to block any calls between people in Minnesota.”0 Indeed, Vonage
could not avoid similar “intrastate” regulations if imposed by any of the other more than 50 separate
jurisdictions. Due to the intrinsic ubiquity of the Internet, nothing short of Vonage ceasing to offer its
service entirely could guarantee that any subscriber would not engage in some communications where a
state may deem that communication to be “intrastate” thereby subjecting Vonage to its economic
regulations absent preemption.

31. There is, quite simply, no practical way to sever DigitalVoice into interstate and intrastate
communications that enables the Minnesota Vonage Order to apply only to intrastate calling
functionalities without also reaching the interstate aspects of DigitalVoice, nor is there any way for
Vonage to choose to avoid violating that order if it continues to offer DigitalVoice anywhere in the

367,374 (finding that the Commission’s preemptive intent concerning the de minimis rule relates to cost allocation
for rateniaking purposes rather than plenary regulatory authority but stating that the Commission “cerrain~y bar the
wherewithal to preempt slate regulation in this area so .~esires”) (emphasis added); BellSouth MemoryCall, 7
FCC Red at 1620, para. 7 (preempting order of a state commission imposing regulatory conditions on the otlèring of
the intrastate portion ofajurisdictionally mixed service because of the expense, operational, and technical
difficulties associated with identifying the intrastate portion and the effect it would likely have on the pravider’s
continued offering of the interstate portion).

‘°~‘See. e.g.. M7SIWATSMarket Structure Separations Order, 4 FCC Red 5.660, n.7; BellSouth MemoryCall, 7 FCC
Rcdatl62O,para.7

‘0See Ruler and Policies Regarding Calling Number ldentffication Service — Caller ID, Memorandum Opinion and
Order on Reconsideration, Second Report and Order and Third Notice of Proposed Rulemaking. 10 FCC Red 11700,
11727-28, pars. 77 (3995) (citing California v. FCC, 39 F.3d 919(9th Cir. 1994)), ~ff’d, Caljfornia v. FCC, 75 F.3d
1350 (9th Cir. 1996). The Ninth Circuit affirmed the Commission’s preemption in this case, finding it to fit within
the impossibility exception. See California v. FCC, 75 F.3d at 13~0. Indeed, when possible, this Commission
prefers that economic and market considerations drive the development oftechnolo~i, rather than regulatory
requirements. See. e.g., Review of the Section 251 Unbundling Obligations ofIncun,bent Local F.xchange Carriers;
Implementation ofthe Local Competition Provisions ofthe Telecommunications Act of 1996; Deployment of
Wireline Services Offering Advanced Telecommunications Capabiliry, Order on Reconsideration, CC Docket Nos.
01-338, 96-98, 98-147, FCC 04-248, para. 19 (reL Oct. 18, 2004) (concluding that decision regarding “which
broadband technologies to deploy is best left to. . . the market.... We decline to second-guess or skew those
technology choices.. .

mnSee Vonage Petition at v, 31; see also American Libraries Ass ‘it v. Pazak.i, 969 F. Supp. at 171 (explaining that no
aspect of the Internet can fairly be closed off to users from any state).

‘°See Vonage Petition at v, 31.
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world.”1 Thus, to whatever extent, if any, DigitalVoice includes an intrastate component, because of th~:
impossibility of separating out such a component, we must preempt the Minr~esota Vonage Order
because it outright conflicts with federal rules and policies governing interstate DigitalVoice
communications. V

32. Indeed, the practical inseverability of other types of JP-enabled services having basic V

characteristics similar to DigitalVoice would likewise preclude state regulation to the same extent as
described herein, Specifically, these basic characteristics include: a requirement for a broadband
connection from the user’s location; a need for IF-compatible CPE; and a service offering that includes a
suite of integrated capabilities and features, able to be invoked sequentially or simultaneously, that V

allows customers to manage personal communications dynamically, including enabling them to originate
and receive voice communications and access other features and capabilities, even video)’~ In particular,
the provision of tightly integrated communications capabilities greatly complicates the isolation of
intrastate communication and counsels against patchwork regulation. Accordingly, to the extent other
entities, such as cable companies, provide VoIP services,” we would preempt state regulationto an
extent comparable to what we have done in this Order. V

“See Public tJtiL Comm ‘n ofTexas v. FCC, 886 F.2d 1325 (citing Louiriana Pub. Serv. Comm ‘it v. FCC, 476 U.S.
355, 375, the court upheld preemption of a Texas Public Utility Commission order prohibiting an incumbent LEC
from providing interconnection to the PSTN to a customer where the FCC cannot “separate the interstate and the
intrastate components of [its] asserted regulation.”); Public Se.rv. Comrn’n ofMarylandv. FCC, 909 F.2d as 1515
(citing Louisiana Pub. Se,,’. Comm ‘it v. FCC, 476 U.S. 355 375, to uphold Commission’s preemption of a state
commission’s prescribed rates for LEC charges to interexchange can-jars for customer disconnections based on thc
impossibility exception).

“2See. e.g., SBC Oct SEx Porte Letter, Attach. at 4-Il; BellSouth Oct.26 Lx Porte Letter, Attach. at 6-12;
BellSouth Oct 7ErFane Letter, Attacit. at4.

e.g., Letter from J.~3. Barrington, Counsel for Ccx Communications, Inc., to Marlene H. Donch, Secretary,
FCC, WC Docket Nos. 03-211, 04-36, at 1-2 (fIled Oct. 27,2004) (“ThIS network design also permits providers to
offer a single, integrated service that includes both local and long distance calling and a host of other features that
can be supported front national or regional data centers and accessed by users across state lines. ... In addition to
call setup, these functions include generation ofcall announcements, record-keeping, CALEA, voice mail and other
features such as ~67, conferencing and call waiting [T]here are no facilities at the local level of a managed voice
over I? network that can perform these functions.”); Letter from Henk Brands, Counsel for Time Warner Inc., to
Marlene B. Dorich, Secretary, FCC, WC Docket Nos. 03-211,04-36, at 2,9 (filed Oct. 29, 2004) (Time Warner
Oct. 29 Er Porte Letter) (“[T)he Commission should take a broader approach by recognizing additional V

characteristics of IP-based voice servicet and extend the benefits of preemption to all Vofl’ providers. . . (B]y its
nature, VoW is provided on a multistate basis, making different state regulatory requirements particularly V

debilitating.”); NCTA Oct. 28 Lx Porte Letter, Attach. at I (“Cable VoIP offers consumers an integrated package of
voice and enhanced features that are unavailable from traditional circuit-switched service. ... A cable company
may have no idea whether a customer is accessing these features from home or from a remote location. The integral
nature of these features and functions renders cable Von’ service an interstate offering subject to exclusive FCC
jurisdiction. . . . Not every cable Vo1P service has the same mix of features and functional ities . . . ,but all cable
Vol.1’ offers the types of enhancements that render it an interstate service. Similarly, while the network architecture
of each cable Von’ system will not be identical, they share the same centralized network design that impart an
interstate nature.”); Letter from Daniel L. Brenner, Senior Vice President, Law & Regulatory Policy, NCTA, to
Marlene H. Dortch, Secretary, FCC, WC Docket Nos. 03-211, 04-36, Attach. at I (~1ed Oct. 27, 2004) (“Functions
integral to every call, such as CALEA compliance, voicemail recording, storage, and retrieval,.call record-keeping,
3-way calling and other functions are provided from these central facilities. These facilities are often located in a
state different from the origin of the call.”).
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S. Policies and Goals of the 1996 Act Consistent With Preemption of
Minnesota’s Regulations

33. We find that Congress’s directives in sections 230 and 706 of the 1996 Act are consistent with
our decision to preempt Minnesota’s order. As we have noted, Congress has included a number of
provisions in the 1996 Act that counsel a single national policy for services like DigitalVoice.”4

34. Congress’s definition of the Internet in the Act recognizes its global nature.”5 In addition to
defining the Internet in section 230 of the Act, Congress used section 230 to articulate its national
Internet policy. There, Congress stated that “{i]t is the policy of the United States -to preserve the
vibrant and competitive free market that presently exists for the Internet and other interactive computer
services, unfettered by Federal or State regulation.”6 We have already determined in a prior order that
section 230(bX2) expresses Congress’s clear preference for a national policy to accomplish this
objective.”7 In .Pu!ver, we found this policy to provide support for preventing state attempts to
promulgate regulations that would apply to Pulver’s service.l~! While we found Pulver’s FWD service to

“4See szlpra para. 14; see also, e.g., BellSouth Comments at 3; SBC Comments at 2; VON Coalition Comments at
13; MClICompTeI Reply at 11; VON Coalition Aug. 19 Lx Porte Letter, Attach at 12-13; Time Warner Oct.29 Lx
Parse Letter at 8-9; Letter from Carolyn W. Brandon, Vice President, Policy, CTIA, to Marlcñe H. Dortch,
Secretary, FCC, WC Docket Nos. 03-211, 04-36, at 2 (filed Nov. 2,2004).

“51n section 230(t) of the Act, Congress describes the Internet as “an international network of federal and non-
federal interoperable packet switched data networks.” See 47 U.S.C. ~ 23(Y(fXl) (emphasis added). Similarly, in
section 231, the internet is defined in terms of computer facilities, transmission media, equipment and software
“comprising the interconnected worldwide network ofcomputer networks.” 47 U.S.C. ~ 23l(eX3)<emphasis
added). Courts have similarly described it. See, e.g., Rena v. ACLU, 521 U.S. 844, 849 (199-7) (“The Internet is an
international network of interconnected computers.”); see also Zeran v. America Om’ine, Inc., 129 F.3d 327, 334
(4th Cir. 1997) (stating that section 230 represents Congress’s approach to a problem of national and international
dimension “whose international character is apparent”). DigitalVoice is a service that falls squarely within the
phrase “internet and other interactive computer services” as defined in sections 230(f)(l) & 230(fX2), contraly to the
claims of some cotnmenters. See Minnesota Independent Coalition Comments at 5 (claiming 230(t) definitions
pertain to content services which DigitalVoice does not meet). While we do not decide the classification of
DigitalVoice today so as to specify what type of “interactive computer service” it is under section 230(fX2), that
determination is unnecessary for purposes of demonstrating its nexus to section 230. DigitalVoice is unquestionably
an “Internet” service as defined in section 230(f)( 1), a defmition which is not limited to any particular content as we
discuss in more detail below.
11647 U.S.C. § 230(bX2). -

1’7See Pulver, 19 FCC Rcd at 3319, pare. 18 n.66.

“5See Id. We found Pulver’s FWD service to be an information service — a determination which further supported a
national federal regulatory regime for that service. Indeed, were we to reach a similar statutory “information
service” classification determination for DigitalVoice in this Order, there would be no question that Congress
intended it to remain free from state-imposed economic, public-utility type regulation, consistent with the
Commission’s long-standing policy of non-regulation for information services. See id. at 3317-22, pares. 17-22. In
Pzdver, we explained that through codifying the Commission’s decades old distinction between “basic services” and
‘enhanced services” as “telecommunications services” and “information services,” respectively, in the 1996 Act, and
by specifically excluding information services from the ambit of Title 1], Congress indicated, consistent with the
Commission’s long-standing policy of nonregulation, that information services not be regulated. See icL at 3318-19,
pars. 18; see ~Lto Non-Accounting Safeguards Order, 11 FCC Red at 2l955~56, pam. 102; IP-Enabled Services
Proceeding, 19 FCC Red at 4879-81,4890-91, pares. 25-27, 39. While Congress has indicated that information
services are not subject to the type of regulation inherent in Title I], Congress has provided the Commission with
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be an information service, the Internet policy Congress included in section 230 is indifferent to the
statutory classification of services that may “promote its continued developnent.”!19 Rather, it speaks
generally to the “Internet and other interactive computer services,” a phrase that plainly embraces
DigitalVoice service)~° Thus, irrespective of the statutory classification of DigitalVoice, it is embraced
by Congress~s,policy td “promote the~ continued development” and “preserve the vibrant and competitive
free market” for these types of services)~

35. While the majority of those commenting on the applicability of section 230 in this proceeding
share this view,12~ others claim that section230 relates only to content-based services and DigitalVoice is
not the type of content-based service Congress intended to reach.’2~ We are cognizant, as we must be, of
context as we review the statute, but we look primarily to the words Congress chose to use.124 While we
acknowledge that the title of section 230 refers to “offensive material,” the general policy statements
regarding the Internet and interactive computer services contained in the section are not similarly
confined to offensive material. In the case of section 230, Congress articulated a very broad policy
regarding the “Internet and other interactive computer services” without limitation to content-based
services. Through codi~ing its Internet policy in the Commission’s organic statute, Congress charges
the Commission with the ongoing responsibility to advance that policy consistent with our other statutory
obligations. Accordingly, in interpreting section 230’s phrase “unfettered by Federal or State
regulation,” we cannot permit more than 50 different jurisdictions to impose traditional common carrier
economic regulations such as Minnesota’s on DigitalVoice and still meet our responsibility to realize
Congress’s objective.

36. We are also guided by section 706 of the 1996 Act, which directs the Commission~and state
commissions with jurisdiction over telecommunications services) to encourage the deployment of
advanced telecommunications capability to all Americans by. using measures that “prc~mote competition

ancillary authority under Title I to impose such regulations as may be necessary to carry out its mandates under the
Act. Although the Commission has clear authority to do so, it has only rarely sought to regulate information services
using its Title I ancillary authority. See implementation ofSect ian 255 and 253(a) (2) ofthe Communications Act of
1934. as Enacted by the Telecommunications Act of1996; Access to Telecommunications S’ervice,
Telecommunications Equipment andCustomer Premises Equipment by Persons with Disabilüies, WT Docket No.
96-198, Report and Order and Further Notice of Inquiry, 16 FCC Rcd 6417(1999).
11947 us~c• ~ 230(bXl).

12947 U.S.C. ~ 230(b)(l), (2) (emphasis added). Indeed, the communications that occur when a subscriber uses the

DigitalVoice service are Internet communications, no less than e-mail, instant messaging, or chat rooms. See, e.g.~
VON Coalition Aug. 19 Er Porte Letter, Attach at 2. Although DigitalVoice may be functionally similar in some
respects to voice communications that are not dependent upon the Internet, this does not change the fact that
Digital Voice is an internet-based communications service. See also supro note 115.
2147 U.S.C. § 230(bX1), (2) (emphasis added). .

e.g., MClICompTel Comments at 11; Motorola Comments at 12; SBC Comments at 2-4; VON Coalition
Comments at 13; AT&T Reply at 2; Vonage Aug. 13 Lx Porte Letter, Attach, at 3; VON Coalition Aug. 19 Lx Porte
Letter, Attach, at 13. V

e.g., California Commission Comments at 15-17; Minnesota Independent Coalition Comments at 4-6; MTA
Comments at 6.

124See 47 U.S.C. § 230.
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in the local telecommunications market” and removing “barriers to infrastructure investment.”~
Internet-based services such as DigitalVoice are capable of being accessed only via broadband facilities,
Le., advanced telecommunications capabilities under the 1996 Act,~ thus driving consumer demand for
broadband connections, and consequently encouraging more broadband inve~tn,ent and deployment
consistent with the goals of section 7O6.~7 Indeed, the Commission’s most recent FourrhSeciion 706
Report to Congress recogniaes the nexus between VoW services and acc~mpJishing the goals of section
706.’~ Thus, precluding multiple disparate attempts to impose economic regulations on DigitalVoice
that would thwart its development and potentially result in it exiting the market will advance the goals
and objectives of section 706.

37. Allowing Minnesota’s order to stand would invite similar imposition of 50 or more additional
sets of different economic regulations on DigitalVoice, which could severely inhibit the development of
this and similar VoW services)~ We cannot, and will not, risk eliminating or hampering this innovative
advanced service that facilitates additional consumer choice, spurs techñológicàl development and
growth ofbroadband infrastructure, and promotes continued development and use of the Internet. To do
so would ignore the Act’s express mandates and directives with which we must comply, in contravention
of the pro-competitive deregulatory policies the Commission is striving to further.

B. Commerce Clause

38. We note that our decision today is fully consistent with the Commerce Clause of the United
States Constitution. The Commerce Clause provides that “[t)he Congress shall have Power - -. {t]o
regulate Commerce ... among the several States.”~° As explained by the Supreme Court, “[tjhough
phrased as a grant of regulatory power to Congress, the Clause has long been understood to have a
‘negative’ aspect that denies the States the power unjustifiably to discriminate against or burden the

~47 U.S.C. ~ 157 at. Section 706 of the 1996 Act is located in the notes of section 7 of the Communication Act.
To implement section 706’s mandate, the Commission has considered, among other things, whether its rules promote
the delivery of innovative advanced services offerings. See Review ofthe Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers, implementation ofthe Local Competition Provisions ofthe
Telecommunications Act of1996, Deployment of Wireline Services Offering Advanced Telecommunications
Capability, CC Docket Nos. 01-338, 96-98, 98-147, Report and Order and Order on Remand and Further Notice of
Proposed Rulemaking, 38 FCC Rcd 16978 (2003) (FWPRM), corrected 1~y Errata, 38 FCC Red 19020(2003), aff’d
in part, remanded in pan, vacated in part, (inized States Telecom Ass ‘a v. FCC, 339 F.3d 554 (D.C. Cir, 2004),
cer:. denied szth noni. Nat ‘lAss ‘a Regulatory. liii!. Comm ‘t~ v. United States Telecom Ass ‘a, 73 USLW 3234 (U.S.
Oct. 12, 2004) (Nos. 04-12, 04-15, 04-18). We find that our actions in this ruling are also consistentwith.this
provision of the Act.

‘2’~See 47 U.S.C. § 157 nt. (c)( I) (defining “advanced telecommunications capability”).

“~See 8x8 Comments at 5; VON Coalition Aug. 19 Lx Parse Letter, Attach at 7-8.

1285ee Fourth Section 706 Report at 38 (“[S)ubscribership to broadband services will increase in the future as new
applications that require broadband access, such as Va!?, are introduced into the marketplace, and ~onsuniers
become more aware of such applications.”) (emphasis added); see also id. at 3 (Statement of Chairman Powell)
(“Disruptive VoIP services are acting as a demand-driver for broadband connections, lighting the industty’s fuse,
and exciting a moribund market.”); APT Comments at 2; Motorola Comments at 12.

~See Pulver, 19 FCC Red at 3319-20. para. 19; see also American Libraries Ass nv. Patoki, 969 F. Supp. at 183
(“Haphazard and uncoordinated state regulation (of the Internet) can only frustrate the growth of cyberspace.”).

‘30U.S.~Const. art. 1, § 8, ci. 3.
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interstate flow of articles of commerce.”°’ Under the Commerce Clause jurisprudence, a state law that
“has the ‘practical effect’ of regulating commerce occurringwhollyoutside that {sjtate’s borders” is a
violation of the Commerce Clause.’” In addition, state regulation violates the Commerce Clause if the
burdens imposed on interstate commerce by state regulation would be “clearly excessive in relation to the
putative local benefits.”” Finally, courts have held that “state regulation of those aspects of commerce
that by their unique nature demand cohesive national treatment is offensive to the Commerce Clause.”’~

39. Minnesota’s regulation likely has “the ‘practical effect’ of regulating commerce occurring
wholly outside that [s)tate’s borders.””5 Because the location ofVonage’s users cannot practically be
determined,”6 Vonage would likely be required to comply with Minnesota’s regulation for all use of
DigitalVoice — including communications thai do not originate or terminate in Minnesota, or even
involve facilities or equipment in Minnesota — in order to ensure that it could fully comply with the
regulations for services in Minnesota. And, as we have explained above, this would likely be the result
even if Vonage elected to discontinue seeking subscribers in Minnesota,. given that-end users could use
the service from any broadband connection in~ While slates can and should serve as
laboratories for different regulatory approaches, we have here a very different situation because of the
nature of the service — our federal system does not allow the strictest regulatory predilections of a single
state to crowd out the policies of all others for a service that unavoidably reaches all of them. For these
reasons, Minnesota’s regulation would likely have the “practical effect” of regulating beyond its borders
and therefore would likely violate theCornmerce Clause.’31

“Oregon Waste Sys. v. Dep’: ofEnvil. Quality, 511 U.S. 93, 98 (1994) (citations omitted); see also PSINe, Inc. v.
Chapman, 362 F.3d 227,239(4th Cir. 2004) (quoting General Motors Corp. v. Traccy, 519 U.S. 278, 287 (1997));
American Libraries Ass ‘nv. Parak.i, 969 F. Supp. at 173 (holding that the Internet is an instrument of “interstate
commerce” under the Commerce Clause).

°‘Healy.v. Beer institute, 491 U.S. 324, 332 (1989); see also Cotta WaxoCo. v. Williams, 4.6 F.3d 790, 793 (8th
Cir. 1995) (“Under the Commerce Clause, a state regulation is per se invalid when it has an ‘extraterritorial reach,’
that is, when the statute has the practical effect of controlling conduct beyond the boundaries of the state. The
Commerce Clause precludes application of a state statute to commerce that takes place wholly outside of the state’s
borders.”) (emphasis added) (citation omitted).

‘“See Pike v. Bruce Charch~ Inc., 397 U.S. 137, 142 (1970); see also Cotta Waxo Ca. v. Williams, 46 F.3d at 793
(“[I)f the challenged statute regulates evenhandedly, then it burdens interstate commerce indirectly and is subject to a
balancing test Under the balancing test, a state statute violates the Commerce Clause only if the burdens it imposes
on interstate commerce are ‘clearly excessive in relation to the putative local benefits.’”) (citation omitted).

“American Libraries Ass ‘17 v. Paio).i, 969 F. Supp. at 169 (citing Wabash. St Louis & Poe. ~‘. Co. v. Illinois, 118
U.S. 557 (1886)); see id~ at 181 (“The courts have long recognized that certain types of commerce demand consistent
treatment and are therefore susceptible to regulation only on a national level.”); American Civil Liberties Union V.

Johnson, 194 F.3d 1149, 1162(10th Cir. 1999).

‘“Healy v. Beer htszirsae, 491 U.S. at 332; see also American Libraries Ass ‘n v. Pazaki, 969 F. Supp. at 173~74,
177; American Booksellers Found. v. Dean, 342 F.3d 96, 103 (2dCir. 2003) (acknowledging that because of “the
Internet’s boundary-less nature,” regulations of hiternet communications may not be “wholly outside” a state’s
borders, but nonetheless may impose extraterritorial regulation in violation of the Commerce Clause).

“6Seesupra pars. 5.

“7See supra pars. 30.

‘3~See Vonage Pttition at 29 (“Vonage has no way of assuring that it is in compliance with the [Minnesota Vonage
Orderl unless it blocks a substantial amount of interstate trat~c as well.”); ia at 31 (‘1S]ince asry Vonage customer
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40. In addition, we believe the burdens imposed on interstate commerce by the Minnesota
Commission’s regulation would likely be “clearly excessive in relation to the putative local benefits”
The Minnesota regulation would impose significant burdeni on interstate commerce.’~° As discussed
above, even if it were relevant and possible to track the geographic location of packets and isolate trai~ic
for the purpose of ascertaining jurisdiction over a theoretical intrastate component of an otherwise
integrated bit stream, such efforts would be impractical and costly.141 At the same time, we believe that
the local benefits of state economic regulation would be limited. In a dynamic market such as the market
for internet-based services, we believe that imposing this substantial burden on Vonage would serve no
useful purpose and would almost certainly be significant and negative for the development of new and
innovative interstate internet-based services.

41. Finally, DigitalVoice, like other Internet services, is likely the type ofcommerce that is of such a
“unique nature” that it “demand[s] cohesive national treatment” under the Commerce Clause.’4’ Because
DigitalVoice is not constrained by geographic boundaries and cannot be excluded from any particular
state, inconsistent state economic regulation could cripple development ofDigitalVoice and services like
it. If Vonage’s DigitalVoice service were subject to state regulation, it would have to satisfy the
requirements of more than 50 jurisdictions with more than 50 different sets of regulatory obligations.’4’
As discussed above, because of the unbounded characteristics of the Internet, Vonage would likely be
required in practical effect to subject its service to all customers across the country to the regulations
imposed by Minnesota. Moreover, state regulation of Internet-based services, such as DigitalVoice,
would make them unique among Internet services as the only Internet service to be subject to such state
obligations. Indeed, allowing the imposition of state regulation on Vonage would likely eliminate any
benefit of using the Internet to provide the service. The Internet enables individuals and small providers

could, in theory, travel to Minnesota at any time and connect their MTA computer to a broadband Internet
connection, Vonage could never prevent all intrastate Minnesota use of its service unless it blocked a!? interstate
‘calls’ as well.”) (emphasis in original); iti at 25, 27; see also American Libraries Ass ‘ix v. Pataki, 969 F. Supp. at
171 (“{NJo aspect of the Internet can feasibly be closed off to users from another slate.”).

“See Pike v. Bruce Church, Inc., 397 U.S. at 142; see also Cono Plaza Co. ~ Williams, 46 F.3d at 793. See
generally Michael A. Bamberger, The Clash Between the Commerce Clause and Szate Regulation ofthe Internet,
Internet Newsletter, Apr. 2002 (explaining that “[for the most part, courts have analyzed the constitutionality of
state Internet regulation under the test employed by the Pike court”) (emphasis added).

“°lndeed, one federal court has already determined, in the specific context of Vonage, that state entry regulation of
DigitalVoice would interfere with interstate commerce. See New York Preliminary Injunction at 2; see also
American Booksellers Found. v. Dean, 342 F.3d at 104 (“We think it likely that the [1)ntemct will soon be seen as
falling within the class of subjects that are protected from State regulation because they ‘imperatively demand [J a
single uniform ruie.”) (citing Cooley v. Bd of Wardens, 53 U.S. 299(1851)).

‘41See supra pam. 29; see also American Libraries 4ss ‘n v. Pataki, 969 F. Supp. at 170 (“The Internet is wholly
insensitive to geographic distances. .. . Internet protocols were designed to ignore rather than document geographic
location..,

‘42American Libraries Ass ‘ix v. Pataki, 969 F. Supp. at 69 (citing Wabash, Sr. Louis & Pac. Ry Co. v. illinois, 118
U.S. 557); see also American Cr~’il Liberties Union v. Johnson, 194 F.3d at 1162 (“As we observed,.. . certain types.
of commerce have been recognized as requiring national regulation. . . . The Internet is surely such a medium.”).

‘42See also American Libraries Ass ‘n v. Pazaki, 969 F. Supp. at 169 (“The menace of inconsistent state regulation
invites analysis under the Commerce Clause of the Constitution, because that clause represented the framers’ reaction
to overreaching by the individual states that might jeopardize the growth of the nation - and in particular, the national
infrastructure of communications and trade - as a whole.”)’(citmg Quill Carp. v. North Dakota, 304 US. 298, 312
(1992)).
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to reach a global market simply by attaching a server to the Internet; requiring Vqnage to submit to more
than 50 different regulatory regimes as loon as it did so would eliminate this fundaxñéntal advantige of
Internet-based communication. Thus, services, such as DigitalVoice, are likely of a “unique nature” that
~demand[s) cohesive national treatment,” and therefore, inconsistent state regulations would likely
violate the Commerce C1ause)~

C. Public Safely Issues

42. As discussed above, we preempt the Minnesota Vonage Order because it imposes entry and other
requirements on Vonage that impermissibly interfere with this Commission’s valid ~exercise of authority.
As Vonage indicates in its Petition, Minnesota includes as one of its entry conditions the approval of a
911 service plan “comparable to the provision of 911 service by the tincumbenti local exchange
carrier.~~t*3 In the Minnesota Vonage Order, the Minnesota Commission specifically subjected Vonage to
this requirement)*S Because Minnesota inextricably links pre-approval of a 911 plan to becoming
certificated to offer service in the state, the application of its 911 requirements operates as an entry
regulation. Vonage explains that there is no practicable way for it to comply with this requirement: it
cannot today identify with sufficient accuracy the geographic location of a caller, and it has not obtained
access in all cases to incumbent L2C E9 11 trunks that carry calls to specialized operators at public -safety
answering points (PSAPs))4~ Under the Minnesota “telephone company” rules, therefore, this
requirement bars Vonage from entry in Minnesota. To that extent, this requirement is preempted along
with all other entry requirements contained in Minnesota’s “telephone company” regulations as applied

‘“Federal court decisions applying the Commerce Clause to stare regulation of Internet services have come to similar
conclusions. In American Libraries Ass ‘n v. Pataki, a leading -case on this issue, a federal district court struck down
a New York state statute making it a crime to disseminate indecent material to minors over the Internet. The court
held that the New York law violated the Commerce Clause because it (1) overreached by seeking to regulate conduct
occurring outside its borders; (2) imposed burdens on interstate commerce that exceeded any local benefit; and (3)
subjected interstate use of the Internet to inconsistent regulations. See American Libraries Ass ‘it v. Fataki, 969 F.
Supp. at I 8344. In several subsequent cases, federal courts of appeal expressly adopted these holdings. See
PSINer, Inc. v. Chapman, 362 F.3d 227; American Booksellers Found. i’. Dean, 342 F.3d 96; American Civil
Liberties Union v. Johnson, 194 F.3d 1149; see also American Libranes Ass nv. Pataki, 969 FSupp. at 182 (“The
internet. . . requires a cohesive national scheme of regulation so that users are r.easonably able to determine their
obligations.”).

We also note examples from other network-based industries where, although an intrastate component may
exist, state authority must nonetheless yield to exclusive federal jurisdiction in the area of economic or other-state
regulations affecting interstate commerce. For example, in the-case of railroads, the Supreme Court struck down a
state regulation regarding the length of trains, holding that “examination of all the relevant factors makes it plain that
the state interest is outweighed by the interest of the nation in an adequate, economical and emcient railway
transportation service, which must prevail.” Southern Fec. Co. v. Ari.ona, 325 U.S. 761, 783-84 (1945). Similarly,
in trucking cases, the Supreme Court has invalidated state laws regulating the length of trucks under theCommerce
Clause when the regulation imposes a burden on interstate trucking that is not outweighed by the local interest. See
Raymond Motor Transportation, Inc. v. Rice, 434 U.S. 429 (1978); Kassel v. Consolidated FreighrwaysCorp,, 450
U.S. 662 (1911). In another transportation case, the Court struck down an Illinois law mandating a particular type of
mudguards on trucks operating in the state, concluding that the regulation imposed significant burdens nn interstate
trucking with no countervailing benefits. See Bibb v. Navajo Freight Lines, Inc., 359 U.S. 520(1959).

‘45See Vonage Petition at 25 (citing Minn. Rule § 78 12.0550 subp. I).

‘~See Minnesota Vonage Order at 8.

‘4~See Vonage Petition at 8.9, 24-25.
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to DigitalVoice.’4 Although we preempt Minnesota from imposing its 911 requirements on Vonage as a
condition of entry, this does not mean that Vonage shbuld cease the efforts it has undertaken to~date and
we understand is continuing to take both to develop a workable public safety solution for its DigitalVoice
service and to offer its customers equivalent access to emergency services.

43. There is no question that innovative services like DigitalVoice are having a profound and
beneficial impact on American consumers)49 While we do not agree with unnecessary economic
regulation of DigitalVoice designed for different services, we do believe that important social policy
issues surrounding services like DigitalVoice should be considered and resolved.hio Access to emergency
services, a critically important public safety matter, is one of these important ‘social policy issues. In this
proceeding, Vonage has indicated that it is devoting substantial resources toward the development àf
standards and technology necessary to facilitate some type of 911 -service, working cooperatively with
Minnesota agencies and other state commissions, public safety officials and PSAPs,-the National
Emergency Number Association (N~NA), and the Association ofPublic-Safety Communications
Officials (APCO).’5’ Moreover, it has demonstrated that it is ofi~ring its version of 911 capability to all
its customers, including those in Minnesota, and has provided-us information indicating what actions its
customers must take to activate this 911 capability.152 We are also aware that Vonage recently
announced the successful completion of an £911 trial in Rhode Island, a state that hàinot, to our
knowledge, attempted to regulate DigitalVoice. In collaboration-with the State of Rhode Island, Vonage
has developed a technical solution to deliver a caller’s location and call back number to emergency
service personnel for 911 calls-placed in that state by DigitalVoice users.~ We firily expect Vonage to
continue its 911 development efforts and to continue to offer some type of public safety capability during
the pendency of our IF-Enabled Services Proceeding.’TM

14See .cupra pans. 20-22 ~explaining preemption of entry requirements). indeed, Vonage totes in its petition that
“[i]f the Commission preempts Minnesota’s certificate requirement.. . this issue f9l I comparability to an incumbent
LECI will be moot.” See Vonage Petition at 25. Similarly, to the-extent the Minnesota Commission demands
payment of 911 fees as a condition of entry, that requirement is preempted.

‘49See VON Coalition Aug. l9ExPaneLetterat4.

‘~As explained above, these issues are currently being considered in pending proceedings before this Commission.
See supra note 46. See also, e.g., Minnesota Commission Comments at 4; Surewest Comments at 12; Tekas 911
Agencies Comments at 2-3 (urging the Commission to consider public safety issues related to VoIP services).

‘515ee NENA Reply at 1-2; Vonage Aug. 13 Lx Porte Letter at 1-2; Minnesota Statewide 911 Program Comments at

mn1~ offering its “911” capability to its customers, Vonage has provided the Commission infonnation regarding bow

and what it tells its customers about us limited 911 capabilities such that its customers are-fully awth’e of those
limitations when they subscribe to the service and clearly understand that it ii not a comparable emergency service to
the 911 capability they obtain with local exchange service. We fully expect Vonagetocontinue providing customers
information such as this about its “911” capability.- See Vonage’Oct. 1 Lx Porte l.etier at -&Ethibit 10.

~See Letter from William B. Wilhelm, Jr. and Ronald W. Del Sesto, Jr., Counsel for Vonage, to Marlene N. Dcrtch,
Secretary, FCC, WC Docket Nos. 03-211, 04-36, at I (flIed Oct. 14, 2004).

‘54We look beyond Vonage’s efforts of today, however, toward work that remains to’ be done ‘in the area of 911 and
the opportunities that this new technology presents for public safety. To that end, we are aware of the six principles
NENA has advanced: (I) establish a national E91 I VoIP policy; (2) encourage vendor and technology neutral
solutions and innovation; (3) retain consumer service quality expectations; (4) support dynamic, flexible, open
architecture system design process for 911 ;~5) develop policies for 911 compatible with the commercial
.envfronzneijt for I)’ communications; and (6) promote a full funded 911 system. See National Emergency Number
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44. We emphasize that while we have decided the jurisdictional question for Vonage’s DigitalVoice
here, we have yet to determine final rules. foi the variety of issues discussed in the JP-EncthiedSeryiees
Proceeding. While we intend to address the 911 issue as soon as possible, perhaps even separately, we
anticipate addressing other critical issues such asuniversal service, intercarrier compensation, section
251 rights and obiigations,~” numbering, disability access, and consumer protection in that proceeding.”~

45. Furthermore, we acknowledge that aU.S. District Court in New York has recently ordered
Vonage “to continue to provide the. same emergency 911 calling services currently available to Vonage
customers” within that state”’ and to “make reasonable good faith efforts to participate on a voluntary
basis” in workshops pertaining to the development of VoIP 91] callingcapabilities.”’ Because
DigitalVoice is a national service for which Vonage cannot single out New York “intrastate” calls (any
more than it can Minnesota “intrastate” calls), as a practical matter, the District Court’s order reaches
DigitalVoice wherever it is used.”’ Thus, we need not be concerned that as a result of our action today,
V onage will cease its efforts to continue developing and offering a public safety capability in Mini~esota:
The District Court order ensur~s that these efforts musteontinue while we work cooperatively with our
state colleagues and industry to determine how best to address 91 11E91 1-type capabilities for IP-enabled
services in a comprehensive manner in the context of our J.P-Enabled Services Proceeding.~°

1V~ CONCLUSION.

46. For the reasons set forth above, we preempt the Minnesota Vonage Order. As a result, the
Minnesota Commission may not require Vonage to comply with its certification, tariffing or other related
requirements as conditions to offering DigitalVoice in that state. Mor.eôv.er, for services having the same
capabilities as DigitalVoice, the regulations of other states must likewise yield to important federal
objectives, To the extent other entities, such as cable companies, provide VoW services, we would
preempt state regulation to an extent comp~rablè to what we have done in this Order.

Association, E9-l-i, Internet Protocol & Emergency Communications, Press Release (Mar. 22,2004). We applaud
NENA’s vision in establishing these principles to support a process to “promote a fully functional 9-I-] system that
responds any time, anywhere from every device.” See ia. We endorse these principles because they provide a
sound blueprint for the development of a national 911 solution for VoW services and we encourage all VoIP
providers and industry participants to work toward their realization.

“tWe note that nothing in this Order addressing the Com~ission’s jurisdictional determination of or regulatory
treatment of.particular retail iP-enabled services impacts competitive LEC access to the underlying facilities on
which such retail services ride. See Letter from Jason D. Oxman, General Counsel, Association for Local
Telecommunications Services, to Marlene Dorich, Secretary, FCC, WC Docket Nos. 04-29, 04-36 (filed Nov. 2,
2004).

“‘See supro note 46.
LS7See New York Preliminary Injunction at 3. We note that Vonage’s “emergency 911 calling s~rvice” is not a
service that is provided pursuant to the New York Commission’s rules or any other state commission’s rules. This is
a service Vonage has voluntarily undertaken in response to consumer demand.
~ISee New York Preliminary injunction at 4.

“‘We recoguiza that Vonage’s 911 capability relies on the cooperation of its customers in accurately registering and
re-registering their user location when they niove about with the service.

~°See iF-Enabled Services Proceeding, 9 FCC R’cd at 4897-901, paras. 51-57.
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V. ORDERING CLAUSES

47. Accordingly, ITIS ORDERED, pursuant to sections 1,2,3, 4(i) and 303(r) of the
Communications Act of 1934, as amended, 47 U.S.C. §~ 151-53, 154(1), 303(r), and section 1.2 of the
Commission’s rules, 47 C.F.R. § 12, that Vonage’s Petition for Declaratory Ruling IS GRANTED in part
and the Mimieso~a Vonage Order IS PREEMPTED.

48. IT IS HEREBY FURTHER ORDERED, pursuant to seclion 1.103(a) of the Commission’s rules,
47 C.F.R. § 1.103(a), that this Memorandum Opinion and Order SHALL BE EFFECTIVE upon release.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H.Dortch
Secretary
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L iNTRODUCTION

I. In this Order, we take a series of steps designed to ensure that consumers benefit from local
number portability (LNP). First, we extend LNP obligations to interconnected voice over Internet
Protocol (VoIP) providers to ensure that customers of such VoW providers may port their North
American Numbering Plan (NANP) telephone numbers when changing telephone providers.’ Consumers
will now be able to take advantage of new telephone services without losing their telephone numbers, -

which should in turn facilitate greater competition among telephony providers by allowing customers to
respond to price and service changes. Additionally, we extend to interconnected Vo1P providers the -

obligation to contribute to shared numbering administration costs. We believe that these steps we take to
ensure regulatory parity among providers of similar services will minimize marketplace distortions arising
from regulatory advantage.

2. Second, we address the petition for declaratory ruling med jointly by T-Mobile USA, Inc.
and Sprint Nextel Corporation (collectively, Petitioners) seeking clarificatiqn regarding certain LNP
obligations.2 Specifically, we clarify that no entities obligated to provide LNP may obstruct or delay the
porting process by demanding from the porting-in entity information in excess of the minimum
information needed to validate the customer’s request. In particular, we conclude that LNP validation
should be based on no more than four fields for simple ports, and that those fields should be: (1) 10-digit
telephone number; (2) customer account number; (3) 5-digit zip code; and (4) pass code (if applicable).

‘47 U.S.C. § 251(b)(2); 47 C.F.R.. §~ 52.20 at seq. The NM~P is the basic numbering scheme that permits
interoperable telecommunications service within the United States, Canada, Bermuda, and most of the Caribbean.
See Administration ofthe North American Numbering Plan, CC Docket No. 92-237, Report and Order, 11 FCC Rcd
2588,2590, pam. 3 (1995) (NAN? Order).

- - — ~-Pefition for Declaratory-Rulemaking-filed-by_T-MobileiiSA, Inc.andSprint NexteLCorporation,CCDocketNo~~
95-116 (fIled Dec. 20,2006) (I-Mobile/Sprint Nextel Petition).
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3. Third, we respond to the United States Court of Appeals for the District of Columbia
Circuit (D.C. Circuit) stay of the Commission’s 2003 intermodal Number Portability Orde? as applied to
carriers that qualify as small entities under the Regulatory Flexibility Act (RFA) by preparing a Final
Regulatory Flexibility Analysis (FRFA) on the impact of the wireline-to-wireless interinodal LNP rules
on wireline carriers qualifying as small entities under the RFA.4 After considering information received
from commenters in response to an Initial Regulatory Flexibility Analysis (IRFA), we find, consistent
with the Commission’s 2003 Intermodal Number Portability Order, that wireline carriers qualifying as
small entities under the RFA should be required to port to wireless carriers where the reqüestiñg wireless
carrier’s “coverage area” overlaps the geographic location in which the customer’s wireline number is
provisioned, provided that the porting-in carrier maintains the number’s original rate center designation
following the port. We find that this approach best balances the impact of the costs that may be
associated with the wireline-to-wireless intermodal porting rules for small carriers and the public interest
benefits of those requirements.

4. Fourth, we seek comment in a Notice of Proposed Rulemaking (Notice) on whether the
Commission should address other LNP and numbering obligations. Specifically, we seek comment on
whether the Commission should extend other LNP requirements and numbering-related rules, including
compliance with NI I code assignments, to interconnected VoIP providers. We also seek comment on
whether the Commission should adopt rules specifying the length of the porting intervals or other details
of the porting process. We also tentatively conclude that the Commission should adopt rules reducing the
porting interval for wireline-to-wireline and intermodal simple port requests, specifically, to a 48-hour
porting interval.

1L BACKGROUND

A. Local Number Portability and Numbering Administration

5. Statutory Authority. Section 251(e) of the Communications Act of 1934, as amended
(Act), gives the Commission plenary jurisdiction over the NANP and related telephone numbering issues
in the United States.5 Further, section 251 (e)(2) states that “[t]he cost of establishing.. . number
portability shall be borne by all telecommunications carriers on a competitively neutral basis as
determined by the Commission.”6 Section 251(b)(2) of the Act requires local exchange carriers (LECs) to
“provide, to the extent technically feasible, number portability in accordance with requirements
prescribed by the Commission.”7 The Act and the Commission’s rules define number portability as “the
ability of users of telecommunications services to retain, at the same location, existing
telecommunications numbers without impairment of quality, reliability, or convenience when switching
from one telecommunications carrier to another.”8 As discussed below, the Commission adopted LNP•
rules and cost recovery mechanisms to implement these congressional mandates.

3See Telephone Number Portability; CTIA Petitionsfor Declaratory Ruling on Wireline-Wireless Porting Issues,
CC Docket No. 96-116, Memorandum Opinion and Order and Further Notice ofProposed Rulemaking, 18 FCC Rcd
23697 (2003) (latermodal Number Portability Order or In:ermodal Number Portability FNPRM).
~ United States Telecom Ars’n v. FCC, 400 F.3d 29,43 (D.C. Cir. 2005); see 5 U.S.C. §* 601 etseq. (Regulatory

Flexibility Act).

547 U.S.C. § 251(e).

647 U.S.C. § 251(e)(2).

747 U.S.C. § 251(b)(2).

47 U.S.C. ~ 153(30); 47 C.F.R. § 52.21(1). The Commission has interpreted this language to mean that consumers
must be able to change carriers while keeping their telephone number as easily as they may change carriers without
taking their telephone number with them. See Telephone Number Portability; Carrier Requestsfor Clarjfication of

(continued....)
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6. LNP Orders. In 1996, the Commission required all carriers, including wireline carriers and
covered commercial mobile radio service (CMRS) providers, operating in the 100 largest Metropolitan
Statistical Areas (MSAs) to provide service provider portability according to a phased deployment
scheduleY The Commission found that LNP provided end users options when choosing among
telecommunications service providers without having to change their telephone numbers.’° In that order,
the Commission established obligations for porting between wireline carriers, porting between wireless
providers, and intermodal porting (i.e., the porting of numbers from wireline carriers to wireless
providers, and vice versa), and directed the North American Numbering Council (NANC) to make
recommendations regarding specific LNP implementation issues.”

7. On August 14, 1997, the Commission adopted the NANC’s recommendations for the
implementation ofwireline-to-wireline LNP.’2 Among other things, the NANC guidelines limited
wireline-to-wireline number porting to carriers with facilities or numbering resources in the same rate
center.’3 On October 7, 2003, the Commission released the Wireless Number Portability Order, offering

(...continued from previous page)
Wireless-Wireless Porting Issues, CC Docket No. 95-116; Memorandum Opinion and Order, 18 FCC Red 20971,
20975, para. 11(2003) (Wireless Number Portability Order), aff’d, Cent. Tex Tel. Coop. v. FCC, 402 F.3d 205
(D.C. Cu-. 2005).

9See Telephone Number Portability, CC Docket No. 95-116, First Report and Order and Further Notice of Proposed
Ruleni~king, 11 FCC Red 8352, 8393, para. 77 (1996) (First Number Portability Order); see also Telephone
Number Portability, CC Docket No.95-116, First Memorandum Opinion and Order on Reconsideration, 12 FCC
Red 7236, 7272, pare. 59 (1997) (First Number Portability Order on Reconsideration) (concluding that LECs and
covered CMRS providers were required only to deploy LNP to switches for which another carrier has made a
specilic request for the provision ofLNP). “Service provider portability” is synonymous with the definition in
section 3(30) of the Act for number portability, that is “the ability of users of telecommunications services to retain,
at the same location, existing telecommunications numbers without impairment of quality, reliability, or
convenience when switching from one telecommunications carrier to another.” First Number Portability Order, 11
FCC Red at 8366-67, pars. 27 (citing 47 U.S.C. § 153(30)). The Commission also defined two other forms of
portability in the First Number Portability Order: (1) service portability; and (2) location portability. See Id. at
8443-44, paras. 173-74. “Service portability” is the switching of telephone numbers because a particular service
may be only available through a particular switch. See id. at 8443, pare. 173. “Location portability” is “the ability
ofusers of telecommunications services to retain existing telecommunications numbers. . . when moving from one
physical location to another.” Id. at 8443, pare. 174. The Commission determined that it was not in the public
interest at that time to require LECs to offer service or location portability. See Id. at 8447-49, pares. 181-87.

‘°See First Number Portability Order, 11 FCC Red at 8368, pare. 30.

“See id. at 8401, 8431, 8433, 8440, pares. 93, 152, 155, 166. Although the Act excludes CMRS providers from the
statutoly definition of “local exchange carrier,” the Commission extended the LNP obligations to CMRS providers
under its independent authority in sections 1, 2,4(i) and 332 of the Act. See id. at 8431, pare.. 153. The
Commission found that sections 2 and 332(c)(1) of the Act allow the Commission to regulate CMRS providers as
common carriers. Further, section 1 of the Act requires the Commission to “make available. . . to all people of the
United States. . . a rapid, efficient, Nation-wide, and world-wide wire and radio communication service,” and thus
the Commission has an interest in a uniform number portability framework. See id. Additionally, section 4(1) of the
Act grants the Commission authority to “perform any and all acts, make such rules and regulations, and issue such
orders, not inconsistent with [the ActJ as may be necessary in the execution of its functions.” Id. Thus, the
Commission concluded that requiring covered CMR.S providers to adhere to LNP obligations was in the public
interest because it promoted competition between providers of local telephone services, and thereby promoted
competition between providers of interstate access services. See id. at 8432, 8434-37, pares. 153, 157-60.

t2See Telephone Number Portability, CC Docket No. 95-116, RM-8535, Second Report and Order, 12 FCC Red
12281(1997) (Second Number Portability Order).

‘~g_Sçcond Number Portability Order, 12 FCC Red at 12283, pare. 3; North American Numbering Council Local
Number Portability Selection Working Group Final Report and Recommend~on to th~FCCDãF6(ret~Apr.
25, 1997). A “rate center” is a geographic area that is used to determine whether a call is local or toll. See FCC

(continued....)
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further guidance on wireless LNP. In particular, the Commission prohibited provisions in consumer
contracts that purport to limit porting between carriers.’4 It also found that in terms of the validation
process for wireless-to-wireless number porting, absent an agreement setting additional terms, carriers
only had to share basic contract and technical information with each other sufficient to perform the port.’5
The Commission also declined to limit wireless-to-wireless porting based on wireline rate centers because
it would limit a consumer’s ability to port numbers among wireless carriers.’6

8. In its 2003 Intermodal Number Portability Order, the Commission provided guidance on
porting between wireline and wireless carriers)7 Specifically, the Commission decided that wireline
carriers must port numbers to wireless carriers where the requesting wireless carrier’s coverage area
overlaps with the geographic location of the customer’s wireline rate center so long as the porting-in
wireless carrier maintained the number’s original rate center designation following the port.”
Additionally, the Commission reaffirmed that wireless carriers must port numbers to wireline carriers
within a number’s originating rate center.’9 Further, the Commission clarified that wireline carriers may
not require wireless carriers to enter into interconnection agreements as a precondition to porting because
the porting process “can be discharged with a minimal exchange of information.”26 On appeal, the D.C.

(...cöntinued from previous page)
Clears Wayfor Local Number Portability Between Wireline and Wireless Carriers, CC Docket No. 95-116, News
Release (rel. Nov. 10, 2003).

‘4See Wireless Number Portability Order, 18 FCC Rcd at 20976, pars. 15.
,~ Id. at 20978, pam. 24.

16 Id. at 20978, pam. 22. The Commission declined to address rating and routing issues raised by rural wireless

carriers, finding that they were outside the scope of the order because the requirements of the Commission’s
wireless LNP rules on wireless carriers do not vaiy depending on how calls to the number will be rated and routed
after the port occurs. See Id. at 2097-8, pars. 23.

‘7See Intermodal Number Portability Order, 18 FCC Rcd at 23706, pars. 22, remanded, U.S. Telecom Ass ‘n v.
FCC, 400 F.3d 29 (D.C. Cu. 2005) (finding that the Intermodal Number Portability Order was a legislative rule,
remanding the order to prepare a FRFA, and staying future enforcement of the order against small entities until the
Commission published a FRFA). On April 22, 2005, the Commission issued a Public Notice seeking comment on
an IRFA of the Intermodal Number Portability Order. See Federal Communications Commission Seeks Comment
on Initial Regulatory Flexibility Analysis in Telephone Number Portability Proceeding, CC Docket No. 95-116,
Public Notice, 20 FCC Rcd 8616 (2005) (IRFA Public Notice); 70 Fed. Reg. 41655 (July 20, 2005). In the IRFA
Public Notice, the Commission described and sought comment on the potential compliance burdens associated with
the wireline-to-wireless intermodal LNP rules and discussed the significant alternatives it had considered before
adopting the Intermodal Number Portability Order. See IRFA Public Notice, 20 FCC Rcd 8616.

“See Intermodal Number Portability Order, 18 FCC Red at 23706, pars. 22. A wireless carrier’s coverage area is
the “area in which wireless service can be received from the wireless carrier.” Id. at 23698, pars. 1. The
Commission rejected the argument that it imposed a location portability duty on caniers because the number must
retain its original rate center designation, i.e., the number remains at the same location despite the fact that a wireless
subscriber may travel outside a rate center and make calls without incurring toll charges. See Id. at 23708-09, pain.
28; Cent. Tex. Tel. Coop. V. FCC, 402 F.3d at 207. The Commission also found that nothing in its rules requires a
wireless carrier to have a physical point of interconnection or numbering resources in the rate center where the
number is assigned. See Intermodal Number Portability Order, 18 FCC Rcd at 23698, pars. 1.

“See Inlermoa”al Number Portability Order, 18 FCC Rcd at 23706, pars. 22.

201d. at 23711-12, pains. 34-37. The Commission also sought comment on how to facilitate wireless-to-.wjreljne
porting where there is a mismatch between the rate center associated with the wireless number and the rate center in
which the wireline carrier seeks to serve the customer. Id. at 23714, pars. 42.
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Circuit remanded the Intermodal Number Portability Order and stayed its enforcement against small
entities until the Commission published a FRFA.2’

9. In a parallel set of orders, the Commission adopted rules governing LNP cost recovery
under section 25 l(e)(2). Such costs include the industry-wide costs that snake it possible to route calls to
customers who have switched carriers as well as the costs individual providers incur to make it possible to
transfer a telephone number to another carrier. In the Cost Recovery Order, the Commission determined
that all telecommunications carriers should bear certain costs of creating and supporting UN? on a
competitively neutral basis under the mandate of section 251 (e)(2).22 The Commission found that
because all carriers - including interexchange can-iers and CMRS providers - incur LNP costs, it was
reasonable to interpret section 25 l(e)(2) as requiring that LNP costs should be borne on a competitively
neutral basis by all carriers, rather than just a subset of the industry?~

10. To allocate shared costs, the Commission directed the LNP regional database administrator
(LNPA) to distribute the shared costs of each LNP regional database among all telecommunicati9ns
carriers in proportion to each carrier’s intrastate, interstate, and international end-user telecommunications
revenues attributable to that region.24 In the Cost Recovery Reconsideration Order, the Commission
recognized that national and multi-regional carriers may face some inherent difficulties in determining
end-user revenue by regional database area and thus adopted a proxy mechanism by which such carriers
may allocate their revenues among the seven LNPA regions?5 For carrier-specific costs, the Commission
regulated the specific manner in which incumbent LECs could recover certain LNP costs and permitted
other telecommunications carriers to recover such costs in any lawful manner.26

~ See U.S. Telecom Ass ‘n v. FCC, 400 F.3d at 43.

~ See Telephone Number Portability Order, CC Docket No. 95-116, Third Report and Order, 13 FCC Rcd 11701,
11706, para. 8 (1998) (Cost Recovery Order), aff’d, Telephone Number Portability, CC Docket No. 95-116,
Memorandum Opinion and Order on Reconsideration and Order on Application for Review, 17 FCC Rod 2578
(2002) (Cost Recovery Reconsideration Order). The Commission divided the costs produced by number portability
into three categories: (1) shared costs; (2) carrier-specific costs directly related to providing number portability and
(3) carrier-specific costs not directly related to providing number portability. See Cost Recovery Order, 13 FCC Rcd
at 11738-41, paras. 68-77. Carriers are permitted to recover éosts for shared costs and carrier-specific costs directly
related to providing number portability through federal LNP charges, but are not so permitted to recover carrier-
specific costs not directly related to providing number portability. See Cost Recovery Order, 13 FCC Rcd at 11740,
pare. 74; see also Telephone Number Portability Cost Classification Proceeding, CC Docket No. 95-116, RM 8535,
13 FCC Rod 24495,24499, pare. 6 (WCB 1998) (stating that the Cost Recovery Order expressly specified that some
of the costs LECs incur as a consequence of number portability are not “eligible” for recovery through the federal
LNP charges established in that order, as the ordinary cost recovery mechanisms already generally provide LECs
with the opportunity to recover costs incurred in modernizing their networks to keep pace with technological and
market developments).

23See Cost Recovery Order, 13 FCC Rcd at 11723-24, pain. 36.
~ 47 C.F.R § 52.32. The Commission applied its two-part competitive neutrality test to determine that shared costs
should be spread among the carriers based on each carrier’s intrastate, interstate, and international end-user
telecommunications revenues for the different regional database regions. See Cost Recovery Order, 13 FCC Rod at
11745-46, 11754-57, 11759, 11761, 11763, pains. 87-92, 105-10, 113-14, 116-17, 119. The Commission adopted
its competitive neutrality test in the First Number Portability Order, determining that the way the carriers bear the
costs ofnumberportability (1) must not give one service provider an appreciable,incremental cost advantage over
another service provider when competing for a specific subscriber and (2) must not disparately affect the ability of
competing service providers to earn a normal return. See First Nwnber Portability Order, 11 FCC Rod at 8419-21,
pares. 131-35.

~ See Cost Recovery Reconsideration Order, 17 FCC Red at 2597-98, pains. 37-38.

~ See Cost Recovery Order, 13 FCC Rod at 11725-26, 11773-80, pains. 39, 135-49; 47 C.F.R. § 52.33.
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11. Numbering Administration Orders. Similar to the LNP cost recovery mechanisms
established under section 251 (e)(2), the Commission also established a cost recovery mechanism for the
NAN? administration.27 The Commission determined that the NAN? administration costs should be
borne by those that benefit from numbering resources.28 This cost recovery system is also based on end-
user telecommunications revenues because the Commission detennined that doing so satisfied section
251’s directive that cost recovery should be competitively neutraL29 For thousands block number pooling
costs, a subset of numbering administration costs, the Commission divided costs into three different types,
similar to the LNP cost recovery mechanism, finding that shared costs should be allocated to all
telecommunications carriers in proportion to each carrier’s interstate, intrastate, and international
telecommunication end-user revenues, and that related carrier-specific costs of carriers not subject to rate
regulation could be recovered in any lawful manner.30

B. Interconnected VoW Services

12. Interconnected VoIP service enables users, over their broadband connections, to receive
calls that originate on the public switched telephone network (PSTN) and to terminate,calls to the
PSTN.3’ In order to have this capability, an interconnected VoIP service must offer consumers NANP
telephone numbers.32 Interconnected VoIP providers generally obtain NANP telephone numbers for their
customers by partnering with a local exchange carrier (LEC) through a commercial arrangement rather
than obtaining them directly from the numbering administrator, which provides numbers only to entities
that are licensed or certificated as carriers under the Act.33 Consumers and telecommunications carriers

27See Administration ofthe North American Numbering Plan, CC Docket No. 92-237, Report and Order, 11 FCC
Rcd 2588, 2627-28, para. 94 (1995) (NANP Order); see also Numbering Resource Optimization, CC Docket No.
99-200, Report and Order and Further Notice ofProposed Rulemaking, 15 FCC Rod 7574, 7662,para. 192 (2000)
(finding that thousands-block number pooling is a numbering administration function that is subject to the
Commission’s authority under section 251 (e)(2)) (First Numbering Order).

28See NANP Order, 11 FCC Rcd at 2628, para. 95.

~ See 1998 Biennial Regulatory Review — Streamlined Contributor Reporting Requirements Associated with
Administration ofTelecommunications Relay Services, North American Numbering Plan, Local Number Portability,
and Universal Service Support Mechanisms; CC Docket No. 98-171, Report and Order, 14 FCC Rcd 16602,
16630-31, pares. 59, 61(1999).

30See First Numbering Order, 15 FCC Rcd at 7665-70, pares. 201-11; Numbering Resource Optimization;
Implementation ofthe Local Competition Provisions ofthe Telecommunications Act of1996; Telephone Number
Portability, CC Docket Nos. 99-200, 96-9 8, 95-116, Third Report and Order and Second Order on Reconsideration,
CC Docket Nos. 96-98 and 99-200, 17 FCC Rcd 252, 264-65, 268, pares. 24-25,32 (2001) (Third Numbering
Order). The Commission found that carrier-specific costs not directly related to thousands-block pooling
implementation, the third category of costs, are not subject to the competitive neutrality requirements in section
251 (e)(2). As such, carriers are not allowed to recover carrier-specific costs not directly related to thousands-block
number pooling implementation and administration through the cost recovery mechanism established by the
Commission. See First Numbering Order, 15 FCC Rcd at 7670, pare. 211.
~ See 47 C.F.R. ~ 9.3 (defining “interconnected VoIP service” as “a service that: (1) enables real-time, two-way
voice communications; (2) requires a broadband connection from the user’s location (3) requires Internet protocol-
compatible customer premises equipment (CPE); and (4) permits users generally to receive calls that originate on
the public switched telephone network and to terminate calls to the public switched telephone network”); see also
IF-Enabled Services; E911 Requirementsfor IF-Enabled Service Providers, WC Docket Nos. 04-36, 05-196, First
Report and Order and Notice ofProposed Rulemaking, 20 FCC Rcd 10245, 10257-58, pare. 24 (2005) (VoIP 911
Order), aff’d, Nuvio Coip. v. FCC, 473 F.3d 302 (D.C. Cir. 2006); 47 C.F.R. § 54.5 (defining “interconnected VoIP
provider”).

32See, e.g., Comcast Comments, WC Docket No. 04-36, at 7; SBC Comments, WC Docket No. 04-36, at 84.
~ See 47 C.F.R. § 52.15(g)(2)(i); see also Numbering Resource Optimization, CC Docket No. 99-200, Report and
Order and Further Notice ofProposed Rulemaking, 15 FCC Rcd 7574, 7615, pare. 97 (2000) (NRO First Report and

(continued....)

19537 291
HeinOn1in~ -- 22 No. 25 F.C.C.R. 19537 2007



Federal Communications Commission FCC 07-188

have complained to the Commission on numerous occasions regarding an inability to port in or port out a
NANP telephone number to or from an interconnected VoIP provider?4

13. On March 10, 2004, the Commission initiated a proceeding to examine issues relating to
Internet Protocol (]P)-enabled services — services and applications makinguse of IP, including, but not
limited to, VoIP services?5 In the IF-Enabled Services Notice, the Commission sought comment on,
among other things, whether to extend the obligation to provide LNP to any class of IP-enabled service
provider.36 The Commission also sought comment on whether the Commission should take, any action to
facilitate the growth of IP-enabled services, while at the same time maximizing the use and life of the
NANP numbering resources?7

14. On four occasions, the Commission has extended certain Title 11 obligations to
interconnected VoIP providers?8 On May 19, 2005, the Commission asserted its ancillary jurisdiction
under Title I of the Act and its authority under section 251(e) to require interconnected VoIP providers to

(...continued from previous page)
Order) (requiring carriers seeking direct access to numbering resources to provide evidence that they are authorized
to provide service,such as by submitting a state certification as a carrier).

~ See, e.g., Marvin Nicholson Comments, WC Docket No. 04-36, at 1; Minnesota Commission Comments, WC
Docket No. 04-36, at 3; Brief Comment of Syed Faisal Afzaal, WC Docket No. 04-36 (filed Mar. 27,2006); Brief
Comment ofRich Robins, WC Docket No. 04-36 (filed Mar. 14, 2006); Brief Commeilt of Bxyan Miller, WC
Docket No. 04-36 (flied Nov. 11, 2005); Letter from John T. Nakabata, Counsel for Level 3 Communications, LLC,
to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 95-116, 96-98, WC Docket No. 04-36, at 1 (filed Feb. 23,
2007) (Level 3 Feb. 23, 2007 Ex Pafle Letter); Time Warner Cable Requestfor Declaratory Ruling that Competitive
Local Exchange Carriers May Obtain Interconnection under Section 251 ofthe Communications Act of1934, as
amended, to Provide Wholesale Telecommunications Services to Vo1P Providers, WC Docket No. 06-5 5,
Memorandum Opinion and Order, 22 FCC Rcd 3513,3521-22, pain. 16 (WCB 2007~~(Tune Warner CablE Order)
(finding that it is consistent with Commission policy that when a LEC wins back a customer from a VoW provider,
the number should be ported to the LEC that wins the customer). But see Vonage Reply, WC Docket No. 04-36, at
24 (disputing the Minnesota Commission’s contention that Vonage will not port numbers out).
~ IF-Enabled Services, WC Docket No. 04-36, Notice of Proposed Rulemaking, 19 FCC Rcd 4863 (2004)

(IF-Enabled Services Notice). Comments were flied by May 28, 2004 and reply comments were filed by July 14,
2004. See Pleading Cycle Establishedfor Comments in IF-Enabled Services Rulemaking Proceeding, WC Docket
No. 04-36, Public Notice, 19 FCC Rcd 5589 (2004); Wireline Competition Bureau Extends Reply Comment
Deadlinesfor IF-Enabled Services Rulemaking and SBC’s ‘~LP Platform Services” Forbearance Petition, WC
Docket Nos. 04-29, 04-36, P~ub1ic Notice,•19 FCC Red 10474 (2004); see also Appendix A (List of Commenters).

361P-Enàbled Services Notice, 19 FCC Red at 4911-12, pam. 73.
~ Id. at 4914, pain. 76. As the Commission observed in seeking comment on the numbering implications of
IP-enabled services, those issues had been raised and discussed before the NANC through industry meetings and
white papers. See id. at 4914, pain. 76 n.226 (citing, among other things, BellSouth et al., VoIP Numbering Issues,
http://www.nauc-chair.orgldocsfNov/NovO2_V0IP_White_Paper.doC (visited Feb. 7,2004) (discussing numbering
issues related to VoIP, including LNP)). . V

3tAdditionafly, on August 5, 2005, the Commission determined that providers of interconnected VoW services are
subject to the Communications Assistance for Law Enforcement Act (CALEA). See Communications Assistancefor
Law Enforcement Act and Broadband Access and Services, ET Docket No.04-295, RM-10865, First Report and
Order and Further Notice ofProposed Rulemaking, 20 FCC Rcd 14989, 14991-92, pain. 8 (2005) (CAL.EA First
Report and Order), aff’d, Am. Council on Educ. v. FCC, 451 F.3d 226 (D.C. Cir. 2006). Under its Title I ancillary
jurisdiction, the Commission has also required interconnected VoIP providers to pay Fiscal Year 2007 regulatory
fees based on revenues reported on the FCC Form 499-A at the same rate as interstate telecommunications service
~Coltection~ofRegulatory FeesforFiscal Year 2OO7~MD Docket -No-07-8 F—Report—-—— —

and Order and Further Notice of Proposed Rulemaking, FCC 07-140, pains. 11-13 (rel. Aug. 6, 2007).
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supply 911 emergency calling capabilities to their customers.39 On June 21, 2006, the Commission in the
2006 Interim Contribution Methodology Order, among other things, established universal service
contribution obligations for interconnected VoIP providers based on its permissive authority under
section 2 54(d) and its ancillary jurisdiction under Title I of the Act.4° On March 13, 2007, the
Commission extended section 222’s customer proprietary network information obligations to
interconnected VoW providers using its Title I authority.41 Most recently, on June 15, 2007, the
Commission, using its Title I authority, extended the disability access requirements under section 255 to
providers of interconnected VoIP services and to manufacturers of specially designed equipment used to
provide these services.42 The Commission also extended the Telecommunications Relay Services (TRS)
requirements to providers of interconnected VoIP services, pursuant to section 225(b)(1) of the Act and
its Title I jurisdiction, including requiring interconnected VoIP providers to contribute to the Interstate
TRS Fund under the Commission’s existing contribution rules and offer 711 abbreviated dialing for
access to relay services.43

C. T-Mobile USA, Inc. and Sprint Nextel Petition

15. On December 20, 2006, the Petitioners filed a petition for declaratory ruling, pursuant to
section 1.2 of the Commission’s rules, requesting that the Commission make clear that carriers obligated
to provide LNP may not obstruct or delay the porting process by demanding information from requesting
carriers beyond that required to validate the customer request.~ Petitioners maintain that some carriers
request excessive amounts of information as part of the porting process, creating significantly longer
times for ports and a correspondingly higher number of intermodal port request cancellations.~ To~
improve the ~validatiou process, the Petitioners recommend validating port requests using just four data

39See VoIF 911 Order, 20 FCC Red at 10246, pars. 1.

4°See Universal Service Contribution Methodology, WC Docket No. 06-122; CC Docket Nos. 96-45, 98-171,
90-571,92-237; NSD File No. L-00-72; CC Docket Nos. 99-200, 95-116,98-170; WC Docket No. 04-36, Report
and Order and Notice ofProposed Rulemaking, 21 FCC Red 7518, 7538-43, paras. 38-49 (2006) (2006 Interim
Contribution Methodology Order), aff’d in pan, vacated in part, Vonage Holdings Corp. v. FCC, 489 F.3d .1232,
1244 (D.C. Cir. 2007).
41 See Implementation ofthe Telecommunications Act of1996: Telecommunications Carriers’ Use ofCustomer

Proprietaiy Network Information and Other Customer Information; IF-Enabled Services, CC Docket No. 96-115,
WC Docket No. 04-36, Report and Order and Further Notice ofProposed Rulemaking, 22 FCC Red 6927, 6954-57,
pains. 54-5 9 (2007) (CPA’I Order).

42fF-Enabled Services, WC Docket No. 04-36, WT Docket No. 96-198, CG Docket No. 03-123, CC Docket
No. 92-105, Report and Order, 22 FCC Rcd 11275, 11283-291, pains. 17-3 1 (2007) (iRS Order).

43See id. at pains. 32-43. TRS, created by Title IV of the Americans with Disabilities Act of 1990 (ADA), enables a
person with a hearing or speech disability to access the nation’s telephone system to communicate with voice
telephone users through a relay provider and a Communications Assistant. See 47 U.S.C. § 225(a)(3); see also 47
C.F.R. § 64.601(14) (defining TRS).

~ See T-Mobile/Sprint Nextel Petition at 1.
~“ See id. at 3-6; see also, e.g., CTIA Comments, CC Docket No. 95-116, at 2 (filed Feb. 8, 2007) (stating that

customers frequently cancel port requests after needless delays); Iowa Utilities Board Comments, CC Docket No.
95-116, at 2-3 (flIed Feb. 8, 2007) (arguing that LEC validation procedures may be contributing to number exhaust
because customers are forced to request new telephone numbers rather than be able to port); MetroPCS Comments,
CC Docket No. 95-116, at 5 (fIled Feb. 8, 2007) (stating that many customers are abandoning their landline numbers
rather than porting to avoid porting process delays); PCIA Comments, CC Docket No. 95-116, at 1 (flIed Feb. 7,
2007) (stating that the efficiency of the process is critical to its success).
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fields: (1) 10-digit telephone number~ (2) customer account number~ (3) 5-digit zip code; and (4) pass
code (if applicable).46 The Commission issued a public notice seeking comment on the petition.47

UI. DISCUSSION

16. In this Order, we undertake several steps to help ensure that consumers and competition
benefit from L1~P as intended by the Act and Commission precedent. First, we extend LNP obligations
and numbering administration support obligations to encompass interconnected VoIP services. Second,
we clarify that no entities obligated to provide LNP may obstruct or delay the porting process by
demanding from the porting-in entity information in excess of the minimum information needed to
validate the customer’s request~ In particular, we conclude that LNP validation should be based on no
more than four fields for simple ports, and that those fields should be: (1) 10-digit telephone number;
(2) customer account number; (3) 5-digit zip code; and (4) pass code (if applicable). Third, we issue a
FRFA in response to the D.C. Circuit’s stay of the Commission’s Intermodal Nunther Portability Order
and find that wireline carriers qualifying as small entities under the RFA should be required to port to
wireless carriers where the requesting wireless carrier’s “coverage area” overlaps the geographic location
in which the customer’s wireline number is provisioned, provided that the porting-in carrier maintains the
number’s original rate center designation following the port. Fourth, as discussed below, we seek
comment in the Notice on the need for Commission action regarding other LNP and numbering
obligations. -

A. Interconnected VoW Services

17. We find that the customers of interconnected VoW services should receive the benefits of
LNP. Such action is fundamentally important for the protection of consumers and is consistent with the
authority granted to the Commission under section 251(e) and sections 1 and 2 of the Act. Moreover, as
described below, by requiring interconnected VoIP providers and their numbering partners to ensure that
useis of interconnected VoIP services have the ability to port their telephone numbers when changing
service providers to or from an interconnected VoIP provider, we benefit not only customers but the
interconnected VoIP providers themselves.48 Specifically, the ability of end users to retain their NANP
telephone numbers when changing service providers gives customers flexibility in the quality, price, and
variety of services they can choose to purchase. Allowing customers to respond to price and service
changes without changing their telephone numbers will enhance competition, a fundamental goal of
section 251 of the Act, while helping to fulfill the Act’s goal of facilitating “a rapid, efficient, Nation
wide, and world-wide wire and radio communication service.”49 Additionally, we extend to
interconnected VoIP providers the obligation to contribute to shared numbering administration costs. We
believe that the steps we take today to ensure regulatory parity among providers of similar services will
minimize marketplace distortions arising from regulatory advantage.

1. Scope

18. Consistent with our previous decisions in the IF-Enabled Services proceeding, we limit our
decision to interconnected VoIP providers, in part because, unlike certain other IP-enabled services, we

~ See T-Mobile/Sprint Nextel Petition at 7.
~ Pleading Cycle Establishedfor Comments on T-Mobile USA. Inc. and Sprint Nextel Corporation’s Petition

for Declaratory Ruling Regarding Number Portability, WC [sic] Docket No.95-116, Public Notice, 22 FCC Rcd
190(2007). A list of the commenters to the Public Notice is attached as Appendix A to this Order.

~ By “numbering partner,” we mean the carrier from which an interconnected VoIP provider obtains numbering
.resoj~ces~_Seegenerallyiipaa~2~L

4947us.c. § 151.
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continue to believe that interconnected VoIP service “is increasingly used to replace analog voice
service,” including, in some cases, local exchange service.~° Indeed, as interconnected VoIP service
improves and proliferates, consumers’ expectations for these services trend toward their expectations for
other telephone services. Thus, consumers reasonably expect interconnected VoW services to include
regulatory protections such as emergency 911 service and LNP.5’

19. These characteristics of interconnected VoIP service support a finding that it is appropriate
to extend LNP obligations to include such services, in light of the statute and Commission precedent.
Congress expressly directed the Commission to prescribe requirements that all LECs must meet to satisfy
their statutory LNP obligations.52 In doing so, the Commission has required service providers that have
not been found to be LECs but that are exçected to compete against LECs to comply with the LNP
obligations set forth in section 251 (b)(2).5 In extending LNP rules to such providers, the Commission
concluded, among other things, that imposing such obligations would “promote competition between
providers of local telephone services and thereby promote competition between providers of interstate
access services.~~M Specifically, the Commission found that the availability of LNP would “elimirn~t[ej
one major disincentive to switch carriers,” and thus would facilitate “the successful entrance of new
service providers” covered by the LNP rules.55 Indeed, the Commission determined that LNP not only
would facilitate competition between such new service providers and wireline telecommunications
carriers, but also would facilitate competition among the new service providers themselves.56 The
Commission anticipated that the enhanced competition resulting from LNP would “stimulate the
development of new services and technologies, and create incentives for carriers to lower prices and

•costs.”57 The Commission further concluded that implementation of long-term LNP by the~e providers
would help ensure “efficient use and uniform administration” ofnumbering resources.58 For these same
policy reasons, we extend the LNP obligations to interconnected VoIP providers.

50See CFNI Order, 22 FCC Rcd at 6956, para. 56; 2006 Interim Contribution Methodology Order, 21 FCC Red at
7541, para. 44; see also VoIP 911 Orde~, 20 FCC Red at 10256, pain. 23. As noted above, in the IF-Enabled
Services Notice, the Commission sought comment on whether to extend the LNP obligations to any class of
IP-enabled service provider~. See IF-Enabled Services Notice, 19 FCC Red at 4911-12, pain. 73. We continue to
consider whether interconnected VoIP services are telecommunications services or information services as those
terms are defined in the Act, and we do not make that determination today. See 47 U.S.C. § 153(20), (46) (defining
“information service” and “telecommunications service”).
~ See, e.g., VoIP 911 Order, 20 FCC Red at 10246, para. 1 (extending 911 obligations to interconnected VoIP

providers); CPNI Order, 22 FCC Rcd at 6956, pain. 56 (fInding it is “reasonable for American consumers to expect
that their telephone calls are private irrespective of whether the call is made using the services of a wireline carrier, a
wireless carrier, or an interconnected VoIP provider”). A service offering is an “interconnected VoIP service” if,
among other things, it offers the capability for users to receive calls from and terminate calls to the PSTN, regardless
of whether access to the PSTN is directly by the interconnected VoIP provider itself or through arrangements with a
third party. See 2006 Interim Contribution Methodology Order, 21 FCC Red at 7531, pars. 36.

47 U.S.C. § 25 1(b)(2).

53See First Number Portability Order, 11 FCC Red at 8431-32, pare. 153 (extending LNP obligations to CMRS
providers under sectIons 1,2,4(i), and 332 of the Act); First Number Portability Order on Reconsideration, 12 FCC
Red at 7315-17, paras. 140-42 (amrming the Commission’s decision to impose number portability obligations on
CMRS providers).

~‘ Number Portability Order, 11 FCC Red at 8431-32, para. 153.

~ Id. at 8434, pain. 157.
56

“Id. at 8435, pain. 158.

581d at 8431-32, para. 153.
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20. To effectuate this policy, we must address both the obligations of interconnected VoW
providers as well as the obligations of telecommunications caniers that serve interconnected VoW
providers as their numbering ?artners. Thus, we take this opportunity to reaffirm that only carriers,
absent a Commission waiver, 9may access numbering resources directly from the North American
Numbering Plan Administrator (NANPA) or the Pooling Administrator (PA). Section 52.15(g)(2) of the
Commission’s rules limits access to the NANP numbering resources to those applicants that are
(1) “authorized to provide service in the area for which the numbering resources are being requested”; and
(2) “[are] or will be capable ofproviding service within sixty (60) days of the numbering resources
activation date.”6° It is well established that our rules allow only carriers direct access to NANP
numbering resources to ensure that the numbers are used efficiently and to avoid number exhaust.6’ Thus,
many interconnected VoW providers may not obtain numbering resources directly from the NANPA
because they will not have obtained a license or a certificate ofpublic convenience and necessity from the
relevant states.~ Interconnected VoW providers that have not obtained a license or certificate ofpublic
convenience and necessity from the relevant states or otherwise are not eligible to receive numbers
directly from the administrators may make numbers available to their customers through commercial
arrangements with carriers (i.e., numbering partners).63 We emphasize that ensuring compliance with the
Commission’s numbering rules, including LNP requirements, in such cases remains the responsibility of

59See Administration ofthe North American Numbering Plan, CC Docket No. 99-200, Order, 20 FCC Red 29~7,
2959, 2961-62, paras. 4, 9 (2005) (SBCIS Waiver Order). In this Order, we reiterate the Commission’s existing rule

• of general applicability regarding eligibility for direct access to numbering resources. We note that petitions seeking
waivers similar to the relief granted in the SBCIS Waiver Order are pending. See, e.g., Wireline Competition Rureau
Seeks Comment on Qwest Communications Corporation Petitionfor Limited Waiver ofSection 52d5(g) (2) (1) of the
Commission’s Rules Regarding Access to Numbering Resources, CC Docket No. 99-200, Public Notice, 20 FCC
Red 8765 (2005). This Order does not in any way prejudge the outcome of the Commission’s consideration of those
petitions.

~° 47 C.F.R.. § 52.15(g)(2).

61See NRO First Report and Order, 15 FCC Red at 7615, pars. 97 (stating that carriers must provide evidence
demonstrating that they are licensed and/or certified to provide service prior to accessing numbering resources); see
also, e.g.. BellSouth Comments, WC Docket No. 04-36, at 53 (stating that an increase in the use of telephone
numbers could accelerate number exhaust); Citizens Utility Board Comments, WC Docket No. d4-36, at 29-30
(arguing that IP-POTS service provider access to numbering resources will increase the demand on a strained
numbering system); New Jersey Commission Comments, WC Docket No. 04-36, at 11-12 (arguing that the
Commission should consider sufficient limits against self-selection of area codes, and should monitor efficient use
ofnumbering resources); Ohio Commission Comments, WC Docket No. 04-36, at 41-42 (believing that if
IF-enabled companies gained access to numbering resources it might frustrate the ability of the commission to
enforce numbering conservation requirements); Letter from Carole J. Washburn, Secretary, Washington Utilities and
Transportation Commission, to Marlene H. Dortch, Secretary, FCC, WC Docket No.04-36 (flied Oct. 2, 2006)
(raising concern about the conservation ofnumbering resources).

~ As noted supra note 50, we continue to consider the appropriate regulatory classification of interconnected VoIP
services in the IF-Enabled Services proceeding. Pending a classification decision by the Commission, many
interconnected VoIP providers maintain that they are information service providers and not telecommunications
carriers under the Act. See, e.g., Vonage Reply Comments, WC Docket No.04-36, at 19-20. To the extent that an
interconnected VoIP provider is licensed or certificated as a carrier, that carrier is eligible to obtain numbering
resources directly from NANPA, subject to all relevant rules and procedures applicable to carriers, including LNP
requirements. Under these circumstances, the interconnected VoIP provider would not have a numbering partner,
and would thus be solely responsible for compliance with the Commission’s rules at issue here.

6mSee e.g., AT&T Comments, WC Docket No. 04-36, at 25 (arguing that interconnected VoIP providers are not
having any trouble obtaining numbers through partnerships with LECs). We note that these commercial
arrangements may not include selling numbers. See, e.g., Toll Free Seri’ice Access Codes, CC Docket No. 95-155,

— Order, 22 FCC Red 65l;653;para~7 (2007) (9~elephoneiiumbersarea public resource and neither carriers nor

subscribers ‘own’ their telephone numbers.”); StarNet, Inc., 355 F.3d 634, 637 (7th Cir. 2004).
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the carrier that obtains the numbering resource from the numbering administrator as well as the
responsibility of the interconnected VoW provider.~

2. Authority

21. In this Order, we conclude that the Commission has ample authority to extend LNP.
obligations and numbering administration support obligations to interconnected VoIP providers.
Specifically, we cdnclude that we have authority to extend LNP obligations and numbering administration
support obligations to interconnected VoIP providers and their numbering partners under the
Commission’s plenary numbering authority pursuant to section 25 1(e) of the Act.65 We further find
Commission authority in section 251 (b)(2) of the Act for the obligations we extend to numbering partners
that serve interconnected VoW providers. Separately, we analyze the extension of our rules to
interconnected VoIP providers under our Title I ancillary jurisdiction.~

22. Plenary Numbering Authority. Consistent with Commission precedent, we find that the
plenary numbering authority that Congress granted this Commission under section 251 (e)(1) provides
ample authority to extend the LNP requirements set out in this Order to interconnected VoW providers
and their numbering partners.67 Specifically, in section 251 (e)(l) of the Act, Congress expressly assigned
to the Commission exclusive jurisdiction over that portion of the NANP that pertains to the United
States~68 The Commission retained its “authority to set policy with respect to all facets of numbering
administration in the United States.”~ To the extent that an interconnected VoW provider provides
services that offer its customers NANP telephone numbers, both the interconnected VoW provider and the
telecommunications carrier that secures the numbering resource from the numbering administrator subject
themselves to the Commission’s plenary authority under section 251 (e)( 1) with respect to those numbers.

23. Section 251 (b,)(2) Authority over Telecommunications Carriers. We find that section
251(b)(2) provides an additional source ofauthority to impose LNP obligations on the LEC numbering
partners of interconnected VoIP providers.70 Section 251 (b)(2) states that all LECs have a “duty to
provide, to the extent technically feasible, number portability in accordance with the requirements
prescribed by the Commission.”7’ The Commission has long held that it has “authority to require that

~ with this Order, we clarify that LECs and CMRS providers have an obligation to port numbers to
interconnected VoW providers and their numbering partners subject to a valid port request.

65 ~ U.S.C. § 251(e).

~ See, e.g., VoIP 911 Order, 20 FCC Rcd at 1026 1-65, paras. 26-32.
~ VoIP 911 Order, 20 FCC Red at 10265, pam. 33 (relying on the Commission’s plenary authority over U.S.

NANP numbers, particularly Congress’s direction to use that authority regarding 911, to impose 911 obligations on
interconnected VoW providers, given interconnected VoW providers’ use ofNANP numbers to provide service).

~ See 47 U.S.C. § 25 1(e)(l) (providing that “[t}he Commission shall have exclusive jurisdiction over those portions
of the North American Numbering Plan that pertain to the United States”).

~ Implementation ofthe Local Competition Provisions ofthe Telecommunications Act of1996, Interconnection
Between Local Exchange Carriers and Commercial Mobile Radio Service Providers, Area Code ReliefPlan for
Dallas and Houston, Ordered b3.’ the Public Utility Commission ofTexas, Administration ofthe North American
Numbering Plan, Proposed 708 ReliefPlan and 630 Numbering Plan Area Code by Ameritech-illinois, CC Docket
No. 96-93, CC Docket No. 95-185, NSD File No. 96-8, CC Docket No. 92-237, lAD File No. 94-102, Second
Report and Order and Memorandum Opinion and Order, 11 FCC Red 19392, 19512, para. 271 (1996) (explaining
that by retaining exclusive jurisdiction over numbering policy the Commission preserves its ability to act flexibly
and expeditiously).

7°See 47 U.S.C. § 251(b)(2).

711d.
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number portability be implemented ‘to the extent technically feasible’ and that our authority under section
251 (b)(2) encompasses all forms of number portability.”72 Our application of this authority is informed
by the Act’s focus on protecting consumers through number portability. Section 3 of the Act defines
“number portability” as “the’ ability of users of telecommunications services to retain, at the same
location, existing telecommunications numbers without impairment of quality, reliability, or convenience
when switching from one telecommunications carrier to another.”73 In this Order, we prescribe
requirements that expand number portability to include ports to and.from interconnected Von’ providers,
and therefore find that section 251 (b)(2) grants us authority to impose obligations on the interconnected
VoIP providers’ LEC numbering partners to effectuate those requirements. By holding the LEC
numbering partner responsible for ensuring a porting request is honored to the extent technically feasible,
we thus abide by this statutory mandate. We interpret section 251 (b)(2) to include a number porting
obligation even when the switching of “carriers” occurs at the wholesale rather than retail level. Given
Congress’s imposition of the number portability obligations on all such carriers and the broad tern’s of the
obligation itself, we believe that ours is a reasonable interpretation of the statute. To find otherwise
would permit carriers to avoid numbering obligations simply by creating an interconnected VoIP provider
affiliate and assigning the number to such affiliate. Further, to ensure that consumers retain this benefit as
technology evolves, we continue to believe that Congress’s intent is that number portability be a
“dynamic concept” that accommodates such changes.74 The Commission previously has found that it has
the authority to alter the scope ofporting obligations due to technological changes in how numbers are
ported.75 .Similarly, the Act provides ample authority for the logical extension of porting obligations due
to technological changes in how telephone service is provided to end-user customers. We exercise our
authority under the Act to ensure that consumers’ interests in their existing telephone numbers are
adequately protected whether the customer is using a telephone number obtained from a LEC directly or
indirectly via an interconnected Von’ provider. In either case, the LEC or LEC numbering partner must
comply with the Commission’s LNP rules.

24. Ancillary Jurisdiction over Interconnected VoIP Services. We further conclude that we
have a separate additional source of authority under Title I of the Act to impose LNP obligations and
numbering administration support obligations on interconnected Von’ providers. Ancillary jurisdiction
may be employed, in the Commission’s discretion, when Title 1 of the Act gives the, Commission subject
matter jurisdiction over the service to be regulated76 and the assertion ofjurisdiction is “reasonably

72 Telephone Nwnber Portability, CC Docket No. 95-116, Fourth Memorandum Opinion and Order on
Reconsideration, 14 FCC Rcd 16459, 16466-67, pare. 12 (1999).

47 U.S.C. § 153(30) (emphasis added).

74See~ e.g., I.’itermodal Number Portability Order, 18 FCC Rcd at 23708, paIn. 27 (discussing the reasonableness of
differences in porting obligations due to differences in the technological feasibility of different types of porting).

See Id.

T6See United States v. Southwestern Cable Co., 392 U.S. 157, 177-78 (1968) (Southwestern Cable). Southwestern
Cable, the lead case on the ancillary jurisdiction doctrine, upheld certain regulations applied to cable television
systems at a time before the Commission had an express congressional grant of regulatory authority over that
medium. See Id. at 170-71. In Midwest Video I, the Supreme Court expanded upon its holding in Southwestern
Cable. The plurality stated that “the critical question in this case is whether the Commission has reasonably
determined that its origination rule will ‘further the achievement of long-established regulatory goals in the field of
television broadcasting by increasing the number of outlets for community self-expression and augmenting the
public’s choice of programs and types of services.” United States v. Midwest Video Corp., 406 U.S. 649, 667-68
(1972) (Midwest Video 1) (quoting Amendment ofPart 74, Subpart K ofthe Commission’s Rules and Regulations
Relative to Community Antenna Television Systems; and Inquiry into the Development ofCommunications
Technology and Services to -Formulale~Regula1oiyPolicy and-i?ulemaking~andJor-Legislative-Proposals,~DocketNo~
18397, First Report and Order, 20 FCC 2d 201, 202 (1969) (CATVFirst Report and Order)). The Court later
restricted the scope ofMidwest Video Iby finding that if the basis for jurisdiction over cable is that the authority is

(continued....)
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ancillary to the effective performance of [its] various responsibilities.”77 Both predicates for ancillary
jurisdiction are satisfied here.

25. First, as we concluded in previous orders, interconnected VoIP services fall within the
subject matter jurisdiction granted to us in the Act.78 Section 1 of the Act, moreover, charges the
Commission with responsibility for making available “a rapid, efficient, Nation-wide, and world-wide
wire and radio communication service.”79 Thus, section 1, in conjunction with section 251, creates a
significant federal interest in the efficient use ofnumbering resources.80 Second, we find that requiring
interconnected VoW providers to comply with LNP rules and cost recovery mechanisms is reasonably
ancillary to the effective performance of the Commission’s fundamental responsibilities. As noted above,
section 251 (b)(2) of the Act requires LECs to provide number portability in accordance with the
requirements prescribed by the Commission to the extent technically feasible.8’ Further, section 2S1(eX2)
requires all carriers to bear the costs of numbering administration and number portability on a
competitively neutral basis as defined by the Commission, and thereby seeks to prevent those costs from
undermining competition.~ The Commission has interpreted section 251(e)(2) broadly to extend to all
carriers that utilize NANP telephone numbers and benefit from number portability.83 In addition, as
discussed above, section 1 of the Act charges the Commission with responsibility for making available “a
rapid, efficient, Nation-wide, and world-wide wire and radio communication service.~’8~ Because
interconnected VoW service operates through the use ofNANP telephone numbers and benefits from
NANP administration and because this service is “increasingly used to replace analog voice service”85 - a
trend that we expect to continue — it is important that we take steps to ensure that interconnected VoIP
service use ofNANP numbers does not disrupt national policies adopted pursuant to section 251. As the
Commission previously has stated, we “believe it is important that [the Commission] adopt uniform
national rules regarding number portability implementation and deployment to ensure efficient and
consistent use of number portability methods and numbering resources on a nationwide basis.
Implementation ofnumber portability, and its effect on numbering resources, will have an impact on

(...continued from previous page)
ancillary to the regulation of broadcasting, the cable regulation cannot be antithetical to a basic regulatory parameter
established for broadcast. See FCC v. Midwest Video Coip., 440 U.S. 689, 700 (1979) (Midwest Video II).

77Southwestern Cable, 392 U.S. at 178.

~ See, e.g. CFNI Order, 22 FCC Rcd at 6955-56, paIn. 55; 2006 Interim Contribution Methodology Order, 21 FCC
Red at 7542, para. 47; VoIP 911 Order, 20 FCC Red at 10261-62, pam. 28 (“[1]nterconnected VoIP services are
covered by the statutory definitions of ‘wire communication’ and/or ‘radio communication’ because they involve
‘transmission of [voice] by aid of wire, cable, or other like connection. . .‘ and/or ‘transmission by radio...’ of
voice. Therefore, these services come within the scope of the Commission’s subject matter jurisdiction granted in
section 2(a) of the Act.”).

~47U.S.C. § 151.

80See, e.g., First Number Portability Order on Reconsideration, 12 FCC Red at 7315-16, pam. 141.
81 47 U.S.C. § 251(b)(2).

~ See 47 U.S.C. § 25 1(e)(2); see also Telephone Number Portability, CC Docket No. 96-116, RM-8535, Third
Report and Order, 13 FCC Red 11701, 11723, pam. 35 (1998) (Third Portability Order):
~ NAN? Order, 11 FCC Red at 2628, pam. 95 (finding that the costs ofNANP administration should be borne

by those that benefit from number resources); Cost Recoveiy Order, 13 FCC Red at 11723-24, paras. 35-36
(concluding that the costs of establishing number portability include the LECs’ costs, as well as the costs of other
telecommunications carriers, such as interexchange carriers and CMRS providers).

~47 U.S.C. § 151.

85See 2006 Interim Contribution Methodology Order, 21 FCC Red at 7542-43, pam. 48 (citing CA.LEA First Report
and Order, 20 FCC Rcd at 15009-10, pam. 42).
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interstate, as well as local, telecommunications services.”86 Additionally, the Commission.bas found that
those providers that benefit from number resources should also bear the costs.~

26. Extending LNP obligations to interconnected VoIP providers is “reasonably ancillary” to
the performance of the Commission’s obligations under section 251 and section 1 of the Act. Ifwe failed
to do so, American consumers might not benefit from new technologies because they would be unable to
transfer their NANP telephone numbers between service providers and thus would be less likely to want
to use a new provider.88 As a result, the purposes and effectiveness of section 251, as well as section 1,
would be greatly undermined. The ability of end users to retain their NANP telephone numbers when
changing service providers gives customers flexibility in the quality, price, and variety of services they
can choose to purchase.89 Allowing customers to respond to price and service changes without changing
their telephone numbers will enhance competition, a fundamental goal of section 251 of the Act, while
helping to fulfill the Act’s goal of facilitating “a rapid, efficient, Nation-wide, and world-wide wire and
radio communication service.”90

27. Further, ifwe failed to exercise our ancillary jurisdiction, interconnected VoJP providers
would sustain a competitive advantage against telecommunications carriers through the use and porting of
NANP telephone numbers without bearing their share of the costs of LNP and NANP administration, thus
defeating the critical requirement under section 251(e) that carriers bear such costs on a competitively
neutral basis. Additionally, we extend the LNP obligations to interconnected VoIP providers because
doing so will have a positive impact on the efficient use of our limited numbering resources.9’ The
Commission avoids number waste by preventing an interconnected VoW provider from porting-in a
number from a carrier (often through its numbering partner) and then later refusing to port-out at the
customer’s request by arguing that no such porting obligation exists.92 Failure to extend LNP obligations

86 First Number Portability Order, 11 FCC Red at 8371, pars. 37.

87Sèe NANP Order, 11 FCC Red at 2628, pam. 95.

‘8See, e.g., AARP Comments, WC Docket No. 04-36, at 2 (stating that consumers have come to expect LNP and
that LNP promotes local competition); NASTJCA Comments, WC Docket No. 04-36, at 33-34 (arguing that if
consumers are unable to port their telephone numbers between providers then consumers are much less likely to
change providers); SBC Comments, WC Docket No. 04-36, at 83 (asserting that it can warp competition if
interconnected VoIP providers are not subject to LNP obligations); Letter from William B. Wilhelm, Jr. and Ronald
W. Del Sesto, Jr., Counsel for Vonage Holdings Corp., to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 95-
116, 99-200, WC Docket Nos. 04-36, 03-251 (filed Mar. 28, 2005) (stating that porting benefits consumers);
Comment from Gent Weining, WC Docket No. 04-36 (flIed Apr. 3,2006) (arguing that competition is restricted
without porting); Letter from Adam Kupetsky, Regulatory Counsel, Level 3 Communications, LLC, to Marlene H.
Dortch, Secretary, FCC, CC Docket Nos. 95-116, 96-98, WC DocketNo. 04-36 (filed May 1,2006) (stating that
LNP is a fundamental tenet of the Act’s goal ofpromoting competition); Letter from Amy Wolverton, Senior
Corporate Counsel, T-Mobile USA, Inc., to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 95-116, 96-45,
WC Docket No. 04-3 6, at 1 (flIed Oct. 5, 2006) (discussing how porting fosters industry competition).

89First Number Portability Order, 11 FCC Red at 8368, pars. 30. We note that some interconnected VoIP providers
cun~enily offer number porting but we find it appropriate to ensure this capability for all customers using NANP
based telephone numbers by explicitly extending our LNP obligations to interconnected Voll’ providers. See, e.g.,
Vonage Reply, WC Docket No. 04-36, at 24.

9047U.S.C.~ 151.
~‘ See, e.g., Level 3 Feb. 23, 2007 ExParte Letter at 1 (arguing that porting fosters a competitive marketplace while
encouraging conservation of a scarce resource).

~ See Time Warner Cable Order, 22 FCC Red at 352 1-22, pars. 16 (finding that it is consistent with Commission
policy that when a LEC wins back a customer from a VoW provider that the number should be ported to the LEC ______

that wins the customer, and thus such a requirement is an explicit condition to the section 251 rights provided for in
that order).
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to interconnected VoIP providers and their numbering partners would thwart the effective andefficient
administration of our numbering administration responsibilities under section 251 of the Act. Therefore,
extending the LNP and numbering administration support obligations to interconnected VoIP providers is
“reasonably ancillary to the effective performance of [our] responsibilities”93 under sections 251 and I of
the Act and “will ‘further the achievement of long-established regulatory goals”94 to make available an
efficient and competitive communication service.95

28. We believe that the language in section 251(e)(2), which phrases the obligation to
contribute to the costs ofnumbering administration as applicable to “all telecommunications carriers,”
reflects Congress’s intent to ensure that no telecommunications carriers were omitted from the
contribution obligation, and does not preclude the Commission from exercising its ancillary authority to
require other providers of comparable services to make such contributions. Thus, the language does not
circumscribe the class of carriers that may be required to support numbering administration. The
legislative history of the Telecommunications Act of 1996 (1996 Act) supports this view and indicates
that Congress desired that such costs be borne by “all providets.”~ Because interconnected VoIP services
are increasingly being used as a substitute for traditional telephone service, we find that our exercise of
ancillary authority to require contributions from interconnected VoIP providers is consistent with this
statutory language and Congressional intent. The statutory construction maxim of expressio unius est
e.xclusio cilterius — the mention of one thing implies the exclusion of another — does not require a different
result. This maxim is non-binding and “is often misused.”97 “The maxim’s force in particular situations
depends entirely on context, whether or not the draftsmen’s mention of one thing, like a grant of
authority, does really necessarily, or at least reasonably, imply the preclusion of alternatives.”98 Here, we
believe that the relevant language in section 251 (eX2) was designed to ensure that no telecommunications
carriers were omitted from the contribution obligation, and not to preclude the Commission from
exercising its ancillary authority to require others to make such contributions.99 Absent any affirmative
evidence that Congress intended to limit the Commission’s judicially recognized ancillary jurisdiction in
this area, we find that the expressio unius maxim “is simply too thin a reed to support the conclusion that
Congress has clearly resolved [the) issue.”~°0

29. We also note that our actions here are consistent with other provisions of the Act. For
example, we are guided by section 706 of the 1996 Act, which, among other things, directs the

93Southwestern Cable, 392 U.S. at 178.

~ Midwest Video I, 406 U.s. at 667-68 (quoting CATVFirs Report and Order, 20 FCC 2d at 202).
~ 47 U.S.C. § 151; see also, e.g., Ohio Commission Comments, WC Docket No. 04-36, at 39 (stating that LNP is
important for customer choice in a competitive market). Further, the Commission relied on its ancillary jurisdiction
when it first sought comment on LNP prior to the enactment of section 251. See Telephone Number Porrability, CC
Docket No. 95-116, RM-8535, Notice of Proposed Rulemaking, 10 FCC Red 12350, 12361, pam. 29 (1995).

~ S. Couf. Rep. No. 104-230 at 122 (1996) (“The costs for numbering administration and numberportability shall
be borne by all providers on a competitively neutral basis.”).

~ Shook v. District ofColumbia Fin. Responsibility & Mgmt. Assistance Auth., 132 F.3d 775, 782 (D.C. dr. 1998)
(Shook).

~ Id.

~ See, e.g., Shook, 132 F.3d at 782 (noting that Congress sometimes “drafts statutory provisions that appear
preclusive of other unmentioned possibilities—just as it sometimes drafts provisions that appear duplicative of
others—simply, in Macbeth’s words, ‘to make assurance double sure”).
~ Communications Coi:p. v. FCC, 77 F.3d 1399, 1405 (D.C. Cir. 1996); see also Martini v. Federal Nat ‘1

Mortgage Ass’n, 178 F.3d 1336, 1342-43 (D.C. Cir. 1999) (noting that the expressio unius principle is particularly
unhelpful in addressing issues of adniinistrative law).
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Commission to encourage the deployment of advanced telecommunications capability to all Americans.
by using measures that “promote competition in the local telecommunications market.”°’ The extension
of the LNP obligations to interconnected VoIP providers may spur consumer demand for their service, in
turn driving demand for broadband connections, and consequently encouraging more broadband
investment and deployment consistent with the goals of section 7O6.’°~

3. Local Number Portability Obligations

30. As we discuss in detail above, imposing LNP and numbering administration support
requirements on interconnected VoW providers and their numbering partners is consistent with both the
language of the Act and the Commission’s policies implementing the LNP obligations. To ensure that
consumers enjoy the full benefits of LNP and to maintain competitively neutral funding of numbering
administration, we impose specific requirements to effectuate this policy.

31. Porting Obligations ofan Interconnected VoIP Provider and its Nui’nbenng Partner. As
discussed above, section 3 of the Act defines local ;“number portability” as “the ability of users of
telecommunications services to retain1 at the same location, existing telecommunications numbers without
impairment of quality, reliability, or convenience when switching from one telecommunications carrier to
another.”°3 We find that the “use?’ in this context is the end-user customer that subscribes to the
interconnected VoIP service and not the interconnected VoW provider.104 -To find other~vise would
contravene the LNP goals of “allowing customers to respond to price and service changes without
changing their telephone numbers.”°5 Thus, it is the end-user customer that retains the right to port-jn the
number to an interconnected Vo1P service or to port-out the number from an interconnected VoIP
service.106

32. As discussed above, both an interconnected VoW provider and its numbering partner must
facilitate a customer’s porting request to or from an interconnected VoW provider. By “facilitate,” we
mean that the interconnected VoIP provider has an affirmative legal obligation to take all steps necessary
to initiate or allow a port-in or port-out itself or through its numbering partner on behalf of the -

‘°~ 47 U.S.C. § 157 nt. The Act necessarily has many goals. One is the development of the Internet, set forth in
section 230 of the Act, which provides that “{ijt is the policy of the United States — to preserve the vibrant and
competitive free market that presently exists for the Internet and other interactive computer services, unlettered by
Federal or State regulation.” 47 U.S.C. § 230(b)(2). But the Act specifies other important goals, discussed supra,
including the preservation of an efficient numbering administration system that fosters competition among all
communications services in a competitively neutral and fair manner. Especially here, where extending LNP
obligations is likely to encourage consumers to use interconnected VoIP services as a result of our facilitation of
porting, we find no conflict between our actions and the underlying goals expressed in the Act.

‘°2SeeAvailabiity ofAdvanced Telecommunications Capability in the United States, Fourth Report to Congress,
GN Docket No. 04-54, 19 FCC Red 20540,20578 (2004) (“[S]ubscribership to broadband services will increase in
the future as new applications that require broadband access, such as VoIP, are introduced into the marketplace, and
consumers become more aware of such applications.”) (emphasis added).
103 47 U.S.C. § 153(30) (emphasis added).

10’1 See, e.g., ALTS Reply, WC Thocket No. 04-36, at 10 (claiming that an interconnected VoW provider may attempt
to prevent porting by claiming that it is the end user associated with the number); see also Time Warner Cable
Order, 22 FCC Rcd at 3517-20, pares. 9-14 (affirming that wholesale providers of telecommunications services are
telecomimmniàations carriers for purposes of sections 251(a) and (b) of the Act); id. at par. 16 (agreeing that a
number should be ported to the LEC that wins the customer at the customer’s request).
105 First Number Portability Order, 11 FCC Red at 8368, pare. 30.

See.~
property of carriers).
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interconnected VoIP customer (i.e., the “user”), subject to a valid port request, without unreasonable
delay or unreasonable procedures that have the effect of delaying or denying porting of the number. We
recognize that when an interconnected VoIP provider obtains NANP telephone numbers and LNP
capability through a numbering partner, the interconnected VoIP provider does not itself execute the port
of the number from a technical perspective. In such situations, the interconnected VoIP provider must
take any steps necessary to facilitate its numbering partner’s technical execution of the port. 107

33. We also find that interconnected VoIP providers and their numbering partners may not
enter into agreements that would prohibit or unreasonably delay an interconnected VoW service end user
from porting between interconnected VoIP providers, or to or from a wireline carrier or a covered CMRS
provider.’08 Because LNP promotes competition and consumer choice, we find that any agreement by
interconnected VoIP providers or their numbering partners that prohibits or unreasonably delays porting
could undermine the benefits of LNP to consumers. Additionally, because we determine that the carrier
that obtains the number from the NANPA is also responsible for ensuring compliance with these
obligations, such porting-related restrictions would contravene that carrier’s section 251 (b)(2)
obligation.’09 If an interconnected VolP provider or its numbering partner attempts to thwart an end
user’s valid porting request, that provider or carrier will be subject to Commission enforcement action for
a violation of the Act and the Commission’s LNP rules.” Further, no interconnected VoW provider may
contract with its customer to prevent or hinder the rights of that customer to port its number because
doing so would violate the LNP obligations placed on interconnected VoW providers in this Order.” To
the extent that interconnected VoW providers have existing contractual provisions that have the effect of
unreasonably delaying or denying porting, such provisions do not supersede or otherwise affect the
porting obligations established in this Order.”2

34. Scope ofPordng Obligations. The Commission’s porting obligations vary’ depending on
whether a service is provided by a wireline carrier or a covered CMRS provider.”3 As described above,
interconnected VoW providers generally obtain NANP telephone numbers through commercial
arrangements with one or more traditional telecommunications carriers. As a result, the porting

‘°7See, e.g., Letter from Ann D. Berkowitz, Associate Director- Federal Regulatory Advocacy, Verizon, to Marlene
Dortch, Secretary, FCC, CC Docket No. 95-116, WC Docket No. 04-36, at 2 (filed Oct. 23, 2007) (Verizoa Oct. 23,
2007 Er Pane Letter) (stating that a VoW provider’s refusal to unlock a ported number from the 911 database until
90 days aIler the customer cancelled the Vol:P service effectively obstructed the number port because the winning
carrier could not provide service to its customer using the former VoIP provider’s number unless the 911 database
was updated to reflect the service provider change).
~°‘ Cf !nterniodal Number Portability Order, 18 FCC Red at 23711-12, pain. 36 (finding that requiring
interconnection agreements between wireless and wireline carriers solely for the purposes ofporting numbers could
undermine the benefits of LNP).

‘°9Th the extent that carriers with direct access to numbers do not have an LNP obligation, that exemption from
LNP only extends to the exempt service and not to that carrier’s activities as a numbering partner for an
interconnected VoW provider.

“°See, e.g., Wireless Number Portability Order, 18 FCC Red at 20975, pare. 11 (interpreting the Act’s number
portability definition to mean that “customers must be able to change carriers while keeping their telephone number
as easily as they may change carriers without taking their telephone number with them”).
~~1 See, e.g., id. at 20975-76, pares. 13-17 (finding that any contract provisions that consumers may not port their

numbers are to be without effect on the carrier’s porting obligation).

“2See e.g., id.; see also Letter from Lawrence E. Strickling, Level 3 Communications, LLC, to Marlene H. Dortch,
Secretary, FCC, CC Docket No. 95-116, at 2 (flIed Mar. 13,2006) (observing that the Commission has expressly
stated that contract disputes are not a basis for refusing to port a number).

“3See supra Part U.A (discussing the LNP obligations for wireline carriers and covered CMRS providers).
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obligations to or from an interconnected VoIP service stem from the status of the interconnected VoIP
provider’s numbering partner and the status of the provider to or from which the NANP telephone number
is ported.”4 For example, subject to a valid port request on behalf of the user, an interconnected VoW
provider that partners with a wireline carrier for numbering resources must, in conjunction with its
numbering partner, port-out a NAN? telephone number to: (1) a wireless carrier whose coverage area
overlaps with the geographic location of the porting-out numbering partner’s rate center; (2) a wireJ.ine
carrier with facilities or numbering resources in the same rate center; or (3) another interconnected VolT’
provider whose numbering partner meets the requirements of (1) or (2).’ ‘~ Similarly, subject to a valid
port request on behalf of the user, an interconnected Vo1P provider that partners with a covered CMRS
provider for numbering resources must, in conjunction with its numbering partner, port-out a NANP
telephone number to: (1) another wireless carrier; (2) a wireline carrier within the telephone number’s
originating rate center; or (3) another interconnected VoIP provider whose numbering partner meets the
requirementsof(l)or(2))’6 V

35. We also clarify that carriers have an obligation under our rules to port-out NANP V

telephone numbers, upon valid request, for a user that is porting that number for use with an
interconnected VoIP service.”7 For example, subject to a valid port request on behalf of the user, a
wireline carrier must port-out a NANP telephone numbe~ to: (1) an interconnected VolT’ provider that
partners with a wireless carrier for numbering resources, where the partnering wireless carrier’s coverage
area overlaps with the geographic location of the porting-out wireline carrier’s rate center; or (2) an

V interconnected VoIP provider that partners with a wireline carrier for numbering resources, where the
partnering wireline carrier has facilities or numbering resources in the same rate center as the porting-out
wireline carrier.’ ‘~ Similarly, subject to a valid port request on behalf of the uSer, a wireless carrier must
port-out a NANP telephone number to: (1) an interconnected VolT’ provider that partners with a wireless
carrier; or (2) an interconnected VoIP provider that partners with a wireline carrier fot numbering
resources, where the partnering wireline carrier is within the number’s originating rate center.’19

36. We decline to adopt new porting intervals that apply specifically to jorts between
interconnected VolT’ providers and other providers through a numbering partner.’2 The intervals that

note that because interconnected VolT’ providers offer telephone numbers not necessarily based on the
geographic location of their customers— many times at their customers’ requests— there may be limits to number
porting between providers. The Act only provides for service provider portability and does not address service or
location portability. See Firs: Number Portability Order, 11 FCC Red at 8447, pam. 181. Thus, for example, if an
interconnected VolT’ service customer selects a number outside his current rate center, or if the interconnected VolT’
service customer selects a number within his geographic rate center and moves out of that rate center, and then
requests porting to a wireline carrier in his new rate center, the customer would not be able to port the number. See
47 C.F.R. § 52.26(a). We expect interconnected VoIP providers to fully inform their customers about these
limitations, particularly limitations that result from the portable nature of, and use of non-geographic numbers by,
certain interconnected VoJ.P services.

“ See supra Part ll.A (providing a summary of the various porting obligations).
L16 See id.

“7To the extent that an interconnected VolT’ provider is certificated or licensed as a carrier, then the Title II LNP
obligations to port-in or port-out to the carrier are already determined by existing law. See, e.g., 47 C.F.L
§ 52.26(a).
~ See id.

“9See Id. We clarify that carriers must port-out NANP telephone numbers upon valid requests from an
interconnected VolT’ provider (or from its associated numbering partner). V

V p-We seek comment, hewever,-on whether4he~Commissioa should adopt rules regarding porting intervals in the —

Notice adopted with this Order. See Infra pam. 59. V
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would be applicable to ports between the numbering partner and the other provider, if the port were not
related to an interconnected VoIP service, will apply to the port of the NANP telephone number between
the numbering partner and the other provider (or the other provider’s numbering partner) when the end
user with porting rights is a customer of the interconnected VoIP provider.12’

37. We take seriously our responsibilities to safeguard our scarce numbering resources and to
implement LNP obligations for the benefit of consumers. Consumers, carriers, or interconnected VoW
providers may file complaints with the Commission if they experience unreasonable delay or denial of
number porting to or from an interconnected VoIP provider in violation of our LNP rules.~~ We will not
hesitate to enforce our LNP rules to ensure that consumers are free to choose among service providers,
subject to our LNP rules, without fear of losing their telephone numbers.

38. Allocation ofJJ’IP Costs. Section 251 (e)(2) provides that “[t]he cost of establishing
telecommunications numbering administration arrangements and number portability shall be borne by all
telecommunications carriers on a competitively neutral basis as determined by the Commission.”~
Because interconnected VoIP providers benefit from LNP, we find that they should contribute to meet the
shared LNP costs.124 Further, similar to the Commission’s finding in its Cost Recovery Reconsideration
Order, we also believe that interconnected VoIP providers may fmd it costly and administratively
burdensome to develop region-specific attribution systems for all of their end-user services, and thus we
allow these providers to use a proxy based on the percentage of subscribers a provider serves in a
particular region for reaching an estimate for allocating their end-user revenues to the appropriate regional
LNPA.’25

4. Numbering Administration Cost Requirements

39. Although interconnected VoIP providers do not have any specific numbering
adniinistratiou requirements (e.g., pooling requirements),126 they do require the use of NANP numbering
resources to provide an interconnected VoIP service, and thereby benefit from and impose costs related to

121 For example, lithe interconnected VoW provider’s numbering partner is a wireline carrier and the porting-in

provider is a wireline carrier, the wireline-to-wireline porting interval would apply to the port between the two
carriers.
122 See 47 U.S.C. § 208; see also 47 U.S.C. § 503(b)(5) (granting the Commission authority to assess a forfeiture
penalty against any person who is not a common carrier).
12347 U.S.C. § 251(e)(2).

124 In the Commission’s Cost Recovery Order, the Commission determined that carriers not subject to rate regulation

(e.g., competitive LECs and CMRS providers) may recover their carrier-specific costs directly related to Providing
number portability in any lawful manner consistent with obligations under the Act. See Cost Recovery Order, 13
FCC Rcd at 11774, para. 36; Cost Recovery Reconsideration Order, 17 FCC Rcd at 2609-10, para. 64. We find that
this same recovery method is appropriate for interconnected VoIP providers. Further, the numbering partner may
exclude revenues derived from providing numbering resources to interconnected VoIP providers (regardless of
whether they hold themselves out as telecommunications carriers) in the numbering partner’s revenue calculation on
FCC Form 499-A pursuant to the carrier’s carrier rule. Cf 2006 Interim Contribution Methodology Order, 21 FCC
Rcd at 7547-48, paras. 58-59. In any case, we do not expect boththe interconnected VoJP provider and its
numbering partner to contribute on the same revenues.
125 See Cost Recovery Reconsideration Order, 17 FCC Rcd at 2598, pars. 37. Providers that submit an attestation
certit~’ing that they are unable to divide their traffic and resulting end-user revenue among the seven LNPA regions
precisely will be allowed to divide their end-user revenue among these regions based on the percentage of
subscribers served in each region. Providers may use their billing databases to identiI~, subscriber location.

‘26See supra Part II.A.
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numbering administration. Thus, we require interconnected VoIP providers to contribute to meet the
shared nunibering administration costs on a competitively neutral basis.’27

5. Implementation

40. The LNP obligations adopted in this Order for interconnected VoW providers and their
numbering partaers become effective 30 days after Federal Register publication. The reporting
requirements for determining interconnected VoW providers’ contribution to the shared costs of
numbering administration and LNP require interconnected VoIP providers to file an annual FCC Form
499-A.’25 To ensure that interconnected VôTP providers’ contributions for numbering administration and
LNP are allocated properly, interconnected VoIP providers should include in their annual FCC Form
499-A filing historical revenue information for the relevant year, including all information necessary to
allocate revenues across the seven LNPA regions (e.g., January 2007 through December 2007 revenue
information for the April 2008 filing). The Commission will revise FCC Form 499-A at a later date,
consistent with the rules and policies outlined in this Order.’29 Interconnected VoW providers, however,
should familiarize themselves with the FCC Form 499-A and the accompanying instructions in
preparation for this flung.’30 Based on these filings, the appropriate administrators will calculate the
funding base and individual contributions for each support mechanism, and provide an invoice to each
interconnected VoIP provider for its contribution to the shared costs of the respective support mechanism.
We find that USAC should be prepared to collect this information with the next annual filing, and that the
LNFA and the NANP billing and collection agent should be prepared to include interconnected VoW
provider revenues in their calculations for the 2008 funding year based on the next annual FCC Form
499-A filings.

‘27Fujther as the Commission determined for carrier-specific costs directly related to thousands block number
pooling of carriers not subject to rate regulation, interconnected VoIP providers may, to the extent that any costs
exist, recover them in any lawful manner. See Third Numbering Order, 17 FCC Rcd at 264, pam. 25. Additionally,
as explained above in note 124, numbering pariners may exclude revenues derived from providing wholesale inputs
to intercànnected VoIP providers that do not hold themselves out as telecommunications carriers on FCC Form
499-A pursuant to the carrier’s carrier rule. Cf 2006 Interim Contribution Methodology Order, 21 FCC Rcd at
7547-48, paras. 58-5 9.
~ VoW providers not meeting the de minimis standard for contributing to the federal Universal
Service Fund (USF) already are required to file FCC Form 499-A on an annual basis. See 2006 Interim
Contribution Methodology Order, 21 FCC Rcd at 7548, para. 60.

‘~ See Federal-State Joint Board on Universal Service; 1998 Biennial Regulatory Review — Streamlined
Contributor Reporting Requirements Associated with Administration ofTelephone Relay Service, North American
Numbering Plan, Local Number Portability, and Universal Service Support Mechanisms; Telecommunications
Servicesfor Individuals wish Hearing and Speech Disabilities, and the Americans with Disabilities Act of1990;
Administration ofthe North American Numbering Plan and North American Numbering Plan Cost Recovery
Contribution Factor and Fund Size; Number Resource Optimization; Telephone Number Portability; Truth-in-
Billing andBihing Format, CC Docket Nos. 96-45, 98-171, 90-571, 92-237, 99-200, 95-116, 98~l70, NSD File No.
L-0O-72, Report and Order and Second Further Notice of Proposed Rulemaking, 17 FCC Rcd 24952,24972 n.103
(2002).

‘30Form 499-A and its instructions are located on the Commission’s form page at
http://www.fcc.gov/formpage.html and on the Universal Service Administrative Company’s (IJSAC) form page at
http://www.usac.orglfund-administration/formsldefeult.aspx.
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B. Intermodal Local Number Portability

41. We next adopt measures to facilitate intermodal number portability.’3’ As discussed
above, the Commission adopted requirements for porting numbers from wireline carriers to wireless
carriers and vice versa. However, we fmd that additional steps are appropriate to ensure that consumers
more fully benefit from these requirements as intended by the Commission. First, we seek to clarify
existing intermodai LNP requirements in response to concerns that certain carriers are unduly hindering
the number porting validation process. Second, we respond to the D.C. Circuit’s stay of the
Commission’s Intermodal Number Portability Order to ensure that customers of carriers qualifying as
small entities under the RFA likewise receive the benefits of LNP.

1. Validating Local Number Portabifity Requests

42. We grant the request ofT-Mobile and Sprint Nextel (Petitioners) to clarify that the porting-
out provider may not require more information than is a minimal but reasonable amount from the porting-
in provider to validate the port request and accomplish the port. As noted above,’32 the Petitioners filed a
petition for declaratory ruling requesting that the Commission make clear that carriers obligated to
provide LNP may not obstruct or delay the porting process by demanding information from requesting
carriers beyond that required to validate the customer request.’33 Generally speaking, the porting interval
comprises two elements: the Confirmation Interval and the Activation Interval.’34 In order to begin the
porting interval and triggef the Confirmation Interval during which a port request is validated, a new
service provider first must provide certain information to the old service provider.’35 The record in this

• proceeding indicates that many requesting porting-in providers experience difficulties with this process,
which in turn ultimately delays the port itself.’36 While the record reveals a variety of potential

‘311n addition, as discussed below, we find it more appropriate to seek comment on other issues in the
accompanying Notice. -

‘32Seesz~prapara. 15. -

‘33See T-MobileJSprint Nextel Petition at 1.

‘3~’See Telephone Number Portability, CC Docket No. 95-116, Second Further Notice of Proposed Rulemaking, 19
FCC Rcd 18515, 18516-17, para. 4 (2004) (Intermodal Number Porting Interval Second Further Notice).

‘35See id. This Order does not address the intennodal porting intervals themselves, but rather clarifies the
information necessary for the validation process as a prelude to the Confirmation Interval. See, e.g.,
T-Mobile!Sprint Nextel Reply, CC Docket No. 95-116, at 8 (filed Feb. 23, 2007) (stating that their petition is not
about the porting intervals). In the accompanying Notice, we seek comment on the porting intervals. See infra
paras. 59-65 (seeking comment on the porting intervals themselves).

‘36See, e.g., Charter Comments, CC Docket No. 95-116, at 5, 9 (filed Feb. 8, 2007); Comcast Comments,
CC Docket No. 95-116, at 4, 7 (filed Feb. 8, 2007); CTIA Comments, CC Docket No. 95-116, at 2 (flIed Feb. 8,
2007); Leap Wireless Comments, CC Docket No. 95-116, at 6-7 (filed Feb. 8, 2007); Integra Reply, CC Docket No.
95-116, at 2-5 (flied Feb. 23, 2007). In particular, the Petitioners and other commenters point out that in many
instances there is a much higher cancellation rate for customers undergoing intennodal ports than for wireless-to-
wireless ports. See, e.g., T-MobilelSprint Nextel Petition at 5; CTLA Comments, CC Docket No. 95-116, at 2 (filed
Feb. 8, 2007). But see Embarq Comments, CC Docket No. 95-1 16, at S (filed Feb. 8, 2007) (stating that the
cancellation rate for wireless carrier porting requests in 2006 was only 5.5%); Qwest Comments, CC Docket No.
95-116, at 4 n.J2 (filed Feb. 8,2007) (stating that porting cancellations might be influenced by such factors as a
realization by a customer that some incidental service associated with the wireline loop might be “lost” if the
number is ported, or a customer intent on porting might change position after reviewing the contractual restrictions
of the wireless carrier); Ve±on Comments, CC Docket No. 95-116, at 5-6 (filed Feb. 8, 2007) (arguing that the fact
that Petitioners are experiencing higher cancellation rates than other carriers indicates that Petitioners are
responsible for their higher cancellation rates).
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contributing causes,137 we are persuaded by the record that burdensome porting-related procedures play a
role inthe difficulties providers experience when seeking to fulfill customers’ desire to port their
numbers, particularly given the incentives that providers have to obstruct the porting process.’38
Moreover, as discussed below, onerous port validation procedures are inconsistent with the Act and
Commission precedent. To address these concerns regarding obftruction and delay in the porting proces~
we c1arif~~ that entities subject to our LNP obligations may not demand information beyond what is
required to validate the port request and accomplish the port.’39

43. We disagree with commenters who suggest, based on the Petitioners’ reliance on the
Wireless Local Number Portability Order, that boundaries on the range of acceptable port validation
processes are limited to the context of wireless-to-wireless ports.’4° For one, we observe that the relevant
analysis in the Wireless Local Number Portability Order does not depend on any unique factual or legal
factors arising in the wireless context. For example, in holding in that order that carriers may not impose
non-potting related restrictions on the porting-out process, the Commission based its decision on the
definition of number portability under the Act and Commission rules “to mean that consumers must be
able to change carriers while keeping their telephone number as easily as they may change carriers
without taking their number with them.”4’ Indeed, both the Act and Commission rules define number
portability as “the ability of users of telecommunications services to retain, at the same location, existing
telecommunications numbers without impairment of quality, reliability, or convenience when switching
from one telecommunications carrier to another.”42 We fmd that limiting carriers to requiring a
minimum but reasonable amount of information to validate a customer request and perform a port will
ensure that customers can port their numbers without impairment of the convenience of switching
providers due to delays in the process that can result when additional information is required. We also
find support for our clarification in other Commission precedent. For example, in the Interrnodal Local
Number Portability Order, the Commission held that “carriers need only share basic contact and technical
information sufficient to allow porting functionality and customer verification to be established.”43 Thus,

‘37See, e.g., AT&T Comments, CC Docket No. 95-116, at 4 (filed Feb. 8, 2007) (stating that AT&T wireline
requires 27 or fewer data fields); Embarq Comments, CC Docket No. 95-116, at 3-4 (filed Feb. 8, 2007) (stating that
Embarq requires 20 fields); Verizon Comments, CC Docket No.95-115, at 7 (stating that 26 fields on the LSR need
to be completed for an inteimodai number portability request under the industry guidelines for number portability).

‘3tSee, e.g., Charter Comments, CC Docket No. 95-116, at 2, 7,9-10 (filed Feb. 8, 2007); Comcast Comments,’CC
Docket No. 95-116, at 2 (filed Feb. 8, 200.7); CTIA Comments, CC Docket No. 95-116, at 3 (flied Feb. 8, 2007);
MetroPCS Comments, CC Docket No. 95-116, at 5-6 (filed Feb. 8,2007).

‘39See. e.g., Charter Comments, CC Docket No. 95-116, at 2 (filed Feb. 8,2007); Comcast Comments, CC Docket
No. 95-116, at 2 (filed Feb. 8,2007); CTLA. Comments, CC Docket No. 95-116, at 3 (filed Feb. 8, 2007); Iowa
Utilities Board Comments, CC Docket No. 95-116, at 2 (filed Feb. 7,2007). We disagree with coinmenters that
suggest that the Commission may not act on this petition because no controversy or uncertainty exists. See, e.g.,
AT&T Comments, CC Docket No. 95-116, at I (filed Feb. 8, 2007); Qwest Comments, CC Docket No. 95-116, at 2
(filed Feb. 8, 2007); TWTC et aL Comments, CC Docket No. 95-116, at 1-2 (filed Feb. 8, 2007). Section 1.2 of the
Commission’s rules states that “[tjhe Commission may.. . on its own motion issue a declaratory ruling terminating
a controversy or removing uncertainty.” 47 C.F.R. § 1.2; see also 5 U.S.C. § 554(e) (stating that an agency, “in its
sound discretion, may issue a declaratory order to . . . remove uncertainty”); USCC Comments, CC Docket No. 95-
116, at 2 (filed Feb. 8, 2007) (slating that a controversy exists as to whether the wireline practices are consistent with
the FCC’s number portability mandate). We find that there is uncertainty regarding the validation process under an
entity’s LNF obligations, and thus we adopt this Order to clarify those obligations.

‘40See, e.g., TWTC et al. Comments, CC Docket No. 95-116, at 2-3 (filed Feb. 8, 2007).
‘~‘ Wireless Local Number Portability Order, 18 FCC Rcd at 20975, para. 11.

‘~ 47 U.S.C. § 153(30); 47 C.F.R. § 52.21(1). _____________________________________ _____

‘43lntermodal Local Number Portability Order, 18 FCC Rcd at 23711, para. 34.
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we clarify that for all ports — whether intermodal, wireline-to-wireline, or wireless-to-wireless ports — the
porting-out provider may not require more information from the porting-in provider than is actually
reasonable to validate the port request and accomplish the port. However, we note that when we clarify
that carriers may require information necessary to accomplish a port, that does not encompass information
necessary to settle the customer’s account or otherwise enforce any other provisions of the customer’s
contract.’~ Of course, as in the wireless-to-wireless LNP context, carriers are free to notify customers of
the consequences of terminating service, but may not hold a customer’s number while attempting to do
so.145

44. We find that the Commission should adopt rules governing the LNP validation process. As
stated above, to begin a port, a porting-in provider must first provide certain requested information to the
porting-out provider as part of the port validation pmcess.’~ Thus, even where the Commission has
adopted specific porting intervals for ports, problems associated with LNP validation have the potential to
lengthen significantly the overall porting process beyond the time period specified in those intervals.
Commenters contend that this is responsible for the high cancellation rate for intermodal ports, at least in
part.’47

45. The record reveals that some difficulties in the validation process can arise due to the
volume of information requested by providers. For example, incumbent LECs typically require port
requests to be submitted using Local Service Requ~est (LSR) forms.’48 However, the number of fields and
specific information required can vary greatiy from carrier to carrier.’49 In particular, commenters
contend that delays are caused by the efforts they must undertake to complete the numerous fields in the

~While the Commission’s detennination to “prevent carriers from imposing restrictions on porting beyond
necessary customer validation procedures” was based in part on the analysis of specific language from the
Commission rule mandating LNP for CMRS providers, we observe that substantial1~ the same language appears in
the Commission’s rules regarding wireline LNP. Compare Wireless Local Number Portability Order, 18 FCC Red
at 20975-76, paras. 14-15 (quoting section 52.31 of the Commission’s rules that “CMRS providers must provide a
long term database method for number portability, including the ability to support roaming. . in switches for which
another carrier has made a specific request for the provision ofnumber portability... .“), with 47 C.FL
~ 52.23(b)(l) (“LECs must provide a long-term database method for numb& portability. . . in switches for which
another carrier has made a specific request for the provision of number portability....”).
‘~ Wireless Local Number Portability Order, 18 FCC Red at 20975-76, paras. 14-16.

‘~See, e.g., T-Mobile/Sprint Reply at 8-9 (“The clock does not even start ticking on the porting interval until the
porting-in carrier submits an error-free port request.”); CTIA Comments, CC Docket No. 95-116, at 2 (flIed Feb. 8,
2007) (stating that carriers often prevent the clock from even starting on the intercarrier porting process by requiring
imnecessary information such as “account category” and “line activity,” and by rejecting Local Service Requests
with incorrect or incomplete information).

‘47See. e.g., T-Mobile/SprintNextel Petition at 5; Charter Comments, CC Docket No. 95-1 16, at 5, 9 (filed Feb. 8,
2007); Comcast Comments, CC Docket No. 95-116, at 4, 7 (filed Feb. 8, 2007); CTIA Comments, CC Docket No:
95-116, at 2 (filed Feb. 8,2007); Leap Wireless Comments, CC Docket No. 95-116, at 6-7 (filed Feb. 8,2007);
Integra Reply, CC Docket No. 95-116, at 2-5 (filed Feb. 23, 2007).

~48 See, e.g., Verizon Comments, CC Docket No. 95-116, at 6-7 (filed Feb. 8,2007); Leap Wireless Comments, CC
Docket No. 95-116, at 2 (filed Feb. 8, 2007).

‘49See, e.g., AT&T Comments, CC Docket No. 95-116, at 4 (filed Feb. 8,2007) (stating that AT&T wireline
requires 27 or fewer data fields); Embarq Comments, CC Dàcket No. 95-116, at 3-4 (filed Feb. 8, 2007) (stating that
Embarq requires 20 fields); Verizon Comments, CC Docket No. 95-115, at 7 (stating that only 26 fields on the LSR
need to be completed for an intermodal number portability request under the industry guidelines for number
portability).
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LSRs, and that errors are more likely the greater the number of fields that are required.’50 While some of
these variations may arise due to differences in the legacy systems of different incumbent LECs,’5’
commenters also indicate that some of the information requested appears designed to address issues
unrelated to validation and completion çf the poxt, such as information designed to facilitate the porting-
out carrier’s own process of disconnecting the customer’s service)52

46. In response to these concerns, we find that it is appropriate for the Commission to adopt
specific criteria governing the information required for port validation for simple ports.’53 As stated
above, we clarify that, carriers may not require the submission of information for purposes of the LNP
process other than a reasonable amount to validate and complete the port)M Nànetheless, we believe that
the adoption of specific requirements will facilitate the enforcement of that general obligation and
minimise disputes among carriers. Furthermore, while certain carriers’ legacy systems might be designed
to validate port requests on a range of different information, we agree with commenters who suggest that
customers’ porting experience would be improved with the standardization of the LNP validation criteria
for simple ports.’55 Commenters point out that it is not uncommon today for incumbent LECs to make
ongoing changes to their port validation process,’56 and that wireless carriers were able to readily
implement a reduction in the number of data fields required to validatewireless-to-wireless port
requests.’51 Moreover, many competitors point out that they have inv’ested money to implement their own
systems and processes in an effort to reduce the difficulties customers experience with intermodal
porting.’58

47. Based on the record before us, we conclude that the Commission should require LNP
validation based on no more than four fields for simple ports, and should specify by rule those specific
fields. The wireless industry has reached an agreement to require only three fields of information to

‘50See, e.g., Charter Comments, CC Docket No. 95-116, at 5-6 (filed Feb. 8, 2007); MetroPCS Comments, CC
Docket No. 95-116, at 6 (filed Feb. 8, 2007); USCC Comments, CC Docket No. 95-116, at 2-3 (filed Feb. 8, 2007).
‘~‘ See, e.g., Level 3 Reply, CC Docket No. 95-116, at 3-4 (filed Feb. 23, 2007); TWTC eta!. Comments, CC

Docket No. 95-116, at 2, 5 (flied Feb. 8,2007).

‘52See, e.g., Integra Reply, CC Docket No. 95-116, at 3.4 (filed Feb. 23, 2007); Eznbarq Comments, CC Docket No.
95-116, at 3 n.6 (filed Feb. 8, 2007).
153 As the Commission previously has explained, simple ports are those ports that: (1) do not involve imbundied
network elements; (2) involve an account only for a single line; (3) do not include complex switch translations (e.g.,
Centrex, ISDN, AIN services, remote call forwarding, or multiple services on the loop); and (4) do not include a
reseller. See, e.g., Intermoda! Number Portabilisy FWPRM 18 FCC Red at 23715, para. 45 u.l 12 (citing North
American Numbering Council Local Number Portability Administration Working Greup Third Report on Wireless
Wireline Integration, Sept. 30, 2000, CC Doëket No. 95-116 (filed Nov. 29, 2000)).

~See supra pares. 42-43.

‘55See, e.g., NARUC Reply, CC Docket No.95-116, at 5 (filed Feb. 23, 2007); Charter Comments, CC Docket No.
95-1 16, at 4-6 (filed Feb. 8, 2007); Comcast Comments, CC Docket No. 95-116, at 2 (filed Feb. 8, 2007); CTIA
Comments, CC Docket No. 95-116, at I (filed Feb. 8, 2007); MeIroPCS Comments, CC Docket No. 95-116, at 8-9
(filed Feb. 8, 2007); Integra Reply, CC Docket No. 95-116, at 2 (filed Feb. 23, 2007).

‘~6See e.g., Verizon Comments, CC Docket No. 95-116, at 9 (filed Feb. 8, 2007).

~See, e.g., Leap Wireless Comments, CC Docket No. 95-116, at 3 (flIed Feb. 8, 2007); T-Mobile/Sprint Nextel
Petition at 4; California Commission Comments, CC Docket No. 95-116, at 4 (flIed Feb. 8, 2007); CILA Comments,
CC Docket No. 95-116, at 2-3 (fIled Feb. 8,2007); MetroPCS Comments, CC Docket No. 95-116, at S (filed Feb. 8,
2007).

‘58~ë~Lfro~MayM~ManUs,~ ~Dortch~Secretary~FCC;~CC Docket-
No. 95-116, Attach. at 3 (filed Apr. 16, 2007).
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validate a port request.’59 However, with respect to other categories of simple ports, we note that industry
deliberations have not led to consensus on this issue, suggesting that Commission action could be
appropriate.’60 For example, T-Mobile and Sprint suggest that the Commission should adopt four data
fields: (1) 10-digit telephone number; (2) customer account number; (3) 5-digit zip code; and (4) pass
code (if applicable).’6’ We find Petitioners’ proposal to be reasonable given that the wireless industry has
reached agreement to require only three fields to validate port requests, and note that their proposal falls
within the range of the required number of fields proposed by commenters.’62

48. Thus, we conclude that LNP validation should be based on no more than four fields for
simple ports (i.e., wireline-to-wireline, wireless-to-wireless, and intermodal ports), and that those fields
should be: (1) 10-digit telephone number; (2) customer account’number; (3) 5-digit zip code; and (4) pass
code (if applicable). We find that, despite disagreement within the industry on which specific data are
necessary to effectuate a port,’63 there is sufficient basis in the record to support our conclusion that LNP
validation for simple ports should be based on no mor than four fields. We further conclude that 90 days
is sufficient time for affected entities to comply with these LNP validation requirements. We find this
implementation period is reasonable, particularly in light of the evidence discussed above that it is
common for incumbent LECs to make ongoing changes to their port validation process and that wireless
carriers were readily able to implement a reduction in the number of data fields required to validate
wireless-to-wireless port requests. Therefore, affected entities must be in compliance with these
validation requirements within 90 days of the date of release of this Declaratory Ruling.

49. Some commenters caution the Commission to ensure that the data fields used for validation
adequately protect customers from sl~rnming.t~ We conclude that the fields proposed by the Petitioners

‘~ See T-Mobile/Sprint Nextel Petition at 4 (wireless providers validating port requests require only the use of
customer telephone number, account number, and password (if applicable)).

‘60See, e.g., T-Mobile/Sprint Nextel Reply, CC Docket No. 95-116, at 10 (filed Feb. 23, 2007) (noting that the
validation issue has been before the NANC for almost three years and the industry remains deadlocked); Nebraska
Commission Comments, CC Docket No. 95-116, at 3 (filed Feb. 8, 2007) (stating that a failure by the Ordering and
Billing Forum (OBF) to arrive at a consensus should be the trigger for the Commission to step in and set a standard).
363 See T-Mobile/Sprint Nextel Petition at 7; see also T-MobilelSprint Nextel Reply at 15 (clarifying that their
validation field recommendation solely applies to simple port requests).
362 example, Charter argues that the provision of name, address, and phone number are sufficient data fields to
validate ports between carriers. See Charter Comments, CC Docket No. 95-116, at 6 (filed Feb. 8, 2007); see also
Verizon July 27, 2007 Ex Parte Letter at 2 (stating that Verizon is currently validating the customer on only five
fields of information on the number portability request: account number, ported telephone number, state, type of
service, and, in some jurisdictions, customer name).

‘63See, e.g., T-Mobile/Sprint Nextel Petition at 7; Comcast Comments, CC Docket No. 95-116, at 6 (flIed Feb. 8,
2007); Enibarq Comments, CC Docket No. 95-116, at 2-4, 6 (filed Feb. 8, 2007); MetroPCS Comments, CC Docket
No. 95-116, at 8 (filed Feb. 8, 2007); TWTC et al. Comments, CC Docket No. 95-116, at 5-7 (filed Feb. 8, 2007);
Verizon Comments, CC Docket No. 95-116, at 7-8 (filed Feb. 8,2007); T-Mobile/Sprint Nextel Reply, CC Docket
No. 95-116, at 6 (flIed Feb.23, 2007); Letter from Ann D. Berkowitz, Associate Director, Verizon, to Marlene
Dortch, Secretary, FCC, CC Docket No. 95-116, at 2 (dated July 27,2007) (Verizon July 27, 2007 Ex Pane Letter).

‘~ See, e.g., NASUCA Comments, CC Docket No. 95-116, at 2 (flIed Feb. 8, 2007); Embarq Comments, CC Docket
No. 95-116, at 6 (flied Feb. 8, 2007). But see Verizon Oct 23, 2007 ExParte Letter at 3 (arguing that concerns
about slamming do not apply equally in the context of service provider changes to and from VoIP service
providers). We note that because wireline telephone numbers are generally more centralized, telephone numbers
with only slight variations may exist in the same zip code, particularly in rural areas, and thus an inadvertent error in
exchanging the customer’s telephone number may result in a non-properly validated port. See Embarq Comments at
6 (fearing that a porting-in carrier could transpose the digits of a telephone number and that the incorrect telephone
number will also be within the zip code area, resulting in an incorrect port).
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will sufficiently protect consumers from sl~rniming, and note that data in the record suggest that
complaints about unauthorized ports occur much less frequently for wireless-to-wireless ports, where only
three validation fields are used, than for intermodal pr~~165 The record reveals other considerations
when defining those specific validation fields. In particular, competitors note that many LNP requests are
rejected due to typographical errors or even different conventions in how words are entered in an LSR —

such as abbreviating Avenue as “Av.” rather than “Ave.”’66 Based on the record before us, we conclude
that there are efficiencies in using numeric or alphanumeric information rather than alphabetic
information alone in the validation process to decrease the validation error rate.’67 Thus, we find that the
specific validation fields we adopt herein, which rely not on woEds, but rather rely only on numbers or
alphanumeric codes, are appropriate. We are persuaded that the approach we adopt here reasonably
balances consumer concerns about slamming with competitors’ interest in ensuring that LNP may not be
used in an anticompetitive manner to inhibit consumer choice.

2. Final Regulatory Flexibffity Analysis for the Internwdal Number Portability
Order

50. As discussed above,’68 in its 2003 Intermodal Number Portability Order, the Commission
clarified that porting from a wireline carrier to a wireless carrier is required where the requesting wireless
carrier’s coverage area overlaps the geographic location in which the wireline number is provisioned,
provided that the porting-in carrier maintains the number’s original rate center designation following the
port.’~ On March 11, 2005, the United States Court ofAppeals for the District of Columbia Circuit
remanded the Intermodal Number Portability Order to the Commission.’7° The court determined that the
Intermoda! Number Portability Order resulted in a legislative rule, and that the Commission had failed to
prepare a FRFA regarding the impact of that rule on small entities, as required by the RFA.’7’ The court
accordingly directed the Commission to prepare the required FRFA, and stayed futtire enforcement of the
Intermodal Number Portability Order “as applied to carriers that qualify as small entities under the RFA”
until the agency prepared and published that analysis.’~ On April 22, 2005, the Commission issued a
Public Notice seeking comment on an IRFA of the Intermodal Number Portability Order.173

~ See, e.g., T-MobilelSprint Nextel Reply, CC Docket No. 95-116, at 13-15 (filed Feb. 23, 2007); Comcast

Comments, CC Docket No. 95-116, at 6 (filed Feb. 8, 2007).

‘~ See, e.g., Leap Wireless Comments, CC Docket No. 95-116, at 2 (filed Feb. 8, 2007) (stating that LECs will
reject any abbreviation that does not precisely match the data in the customer’s account, causing delay); MetroPCS
Comments, CC Docket No. 95-116, at 6 (flIed Feb. 8, 2007) (stating that some incumbent LECs reject porting V

requests for placing a comma in an incorrect place on the LSR); Integra Reply, CC Docket No. 95-116, at 4 (flIed
Feb. 23, 2007). V

‘67We note that the Petitioners propose relying on a customer’s password as a possible validation field.
Theoretically, customers could choose a word for use as their password. We do not believe that this would present
the same problem as street names, for example, because it would not raise abbreviation concerns.
168 See supra pare. 8.

~See Intermodal Number Portability Order, 18 FCC Rcd at 23706, pare. 22.

‘70See United States Telecom. Ass ‘n v. FCC, 400 F.3d 29 (D.C. Cir. 2005).
‘~‘ See id. at 42-43; see also 5 U.S.C. § 604 (Regulatory Flexibility. Act). V

~ United States Telecom. Ass’n v. FCC, 400 F.3d at 43. V

~ Federal communicatio~_Commission Seeks Comment on Initial Regulatoiy Flexibility Analysis in
V V~~CCD fNd93~1~

list of comments to the Public Notice is included as Appendix A.
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Si. In accordance with the requirements of the RFA, we have considered the potential
economic impact of the intermodal porting rules on small entities and conclude that wireline carriers
qualifying as small entities under the RFA will be required to provide wireline-to-wireless intermodal
porting where the requesting wireless carrier’s “coverage area” overlaps the geographic location in which
the customer’s wireline number is provisioned, provided that the porting-in carrier maintains the
number’s original rate center designation following the port.’74 The Commission has prepared a FRFA as
directed by the court, which we attach as Appendix D.’75

1V. NOTICE OF PROPOSED RULEMAKING

52. Through this Notice of Proposed Rulemaking (Notice), we consider whether there are
additional numbering requirements that we should adopt to benefit customers of telecommunications and
interconnected VoIP services. First, we seek comment on whether the Commission should act to extend
other numbering-related obligations to interconnected VoIP providers. Second, we seek comment on
whether we should adopt specific rules regarding the LNP validation process and porting interval lengths.

A. Interconnected VoIP Provider Numbering Obligations

53. As discussed above, we take steps in this Order to ensure that customers of interconnected
VoW services receive the benefits of LNP, and to minimize marketplace distortions arising from
regulatoty advantage. We seek comment on any other issues associated with the implementation ofLNP
for users of interconnected VoIP services. We also seek comment on whether any of our numbering
requirements, in addition to LNP, should be extended to interconnected VoIP providers. For example, we
seek comment on whether the Commission should require interconnected VoIP providers to comply with
Nil code assignments.’76 As described in the Order above, the Commission already requires

‘74See Inlermodal Number Portability Order, 18 FCC Red at 23698, pare. I. We note that a carrier may petition the
Commission for additional time or waiver of the intennodal porting requirements if it can provide substantial,
credible evidence that there are special circumstances that warrant departure from existing rules. See 47 C.F.R.
§~ 1.3, 52.25(e). In addition, under section 251(f)(2) of the Act, a LEC with fewer than two percent of the nation’s
subscriber lines installed in the aggregate nationwide may petition the appropriate state commission for suspension
or modification of the requirements of section 251(b). See 47 U.S.C. § 251(f)(2).
175 Further, in light of the court’s determination that the Intermodal Number Portability Order resulted in a
legislative rule, we elect to amend our rules to expressly incorporate the Commission’s holding. To this end, a new
subsection (h) is added to section 52.23 of the Commission’s rules. The text of the new subsection is provided in
Appendix B of this Order. We note that this addition to our rules is non-substantive, in that it merely incorporates in
the Code of Federal Regulations the requirements previously adopted in the Intermodal Number Portability Order.

‘76See, e.g., Arizona Commission Comments, WC Docket No. 04-36, at 17. NIl codes are abbreviated dialing
arrangements that enable callers to access special services by dialing only three digits. The network must be pre
programmed to translate the three-digit code into the appropriate seven- or ten-digit sequence and route the call
accordingly. Because there are only eight available NI I codes, NI 1 codes are among the scarcest ofnumbering
resources underthe Commission’sjurisdiction. Nil codes 211,311,411,511,611,711,811, and 911 are available
for assignment by the Commission. NIl codes “011” and “ill” are unavailable because “0” and “1” are used for
switching and routing purposes. To date, the Commission has assigned six Nil codes —211,311,511,711,811,
and 911. See The Use ofNil Codes and OtherAbbreviatedDialingArrange,nengs, CC Docket No. 92-105, First
Report and Order and Further Notice ofProposed Rulemaking, 12 FCC Red 5572 (1997) (assigning 311 for non-
emergency police and other governmental services); The Use ofNil Codes and OtherAbbreviated Dialing
Arrangements, CC Docket No. 92-105, Second Report and Order, 15 FCC Rcd 15188 (2000) (assigning 711 for
telephone relay services for the hearing impaired); The Use ofNil Codes and OtherAbbreviatedDiafing
Arrangements, CC Docket No. 92-105, Third Report and Order and Order on Reconsideration, 15 FCC Rcd 16753
(2000) (assigning 211 for information and referral services and 511 for travel and information services); The Use of
Nil Codes and OtherAbbrevialedDialingArrangemenjg, CC Docket No. 92-105, Fourth Report and Order and
Third Notice ofProposed Rulemaking, 15 FCC Rcd 17079 (2000) (assigning 911 as the national emergency
number); The Use ofNil Codes and Other Abbreviated Dialing Arrangements, CC Docket No. 92-105, Sixth

(continued....)
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interconnected VoW providers to supply 911 emergency calling capabilities to their customers whose
service connects with the PSTN and to offer 711 abbreviated dialing for access to telephone relay
services.’” Commenters should provide information on the technical feasibility of a requirement to
comply with the other Ni I code assignments. We also seek comment on the benefits and burdens,
including the burdens on small entities, of requiring interconnected VoIP providers to comply with Nil
code assignments or other numbering requirements.

B. LNP Process Requirements

54. As the Commission has found, it is critical that customers be able to port their telephone
numbers in an efficient manner in order for LNP to fulfill its promise of giving “customers flexibility in
the quality, price, and variety of telecommunications services.”78 Although customers have had the
option to port numbers between their telephone service providers for a number of years, the length of time
for ports to occur and other difficulties with the porting process may hinder such options. Therefore, we
seek comment on whether the Commission should take steps to mandate or modify certain elements of the
porting process to ensure the efficiency and effectiveness of LNP for U.S. telephone consumers.

55. We find this to be a significant concern both due to the Commission’s efforts as a general
matter to ensure “the ability ofusers of telecommunications services to retain, at the same location,
existing telecommunications numbers without impairment of quality, reliability, or convenience when
switching from one telecommunications carrier to another,”79 as well as due to the important role
intermodal providers play in telecommunications competition. Indeed, incumbent LECs have sought to•
rely on the presence of telephone competition from wireless providers and cable operators when seeking
relief from regulatory obligations.’80 To help enable such intermodal competition, and the dcregulation
that can result from such competition, it thus is important for the Commission to ensure the efficiency and
effectiveness of LNP, which “eliminates one major disincentive to switch carriers” and thus facilitates
“the successful entrance ofnew service providers.”8’ However, we do not limit our inquiry below
specifically to intermodal LNP but seek comment on the need for Commission requirements on LNP
processes in other contexts as well.

56. Our conclusion, above, that carriers can require no more than four fields for validation of a
simple port, and what information those fields should contain, addresses the consideration of the
appropriate amount and type of information necessary to effectuate a port. We are also interested in
comments about how the information required for the validation fields we adopt herein affects the
validation process, including any other ways that those validation fields could minimize the error rates or

(...coatinued from previous page)
Report and Order, 20 FCC Red 5539 (2005) (designating 811 for state “One Call” notification systems for providing
advanced notice of excavation activities to underground facility operators in compliance with the Pipeline Safety
Improvement Act of 2002). The remaining Nil codes —411 and 611 — are widely used by carriers, but have not
been assigned by the Commission for nationwide use. Nil codes that have not been assigned nationally can
continue to be assigned for local uses, provided that such use can be discontinued on short notice. See North
American Numbering Plan Administrator website, available at http://www.nanpa.com.

‘“See VoIP 911 Order, 20 FCC Red at 10246, pam: 1; TRS Order, 22 FCC Red at 11296-97, paras. 42-43 (2007).

~First Local Number Portability Order, 11 FCC Red at 8368, para. 30.
179 47 U.S.C. § 153(30); 47 C.F.R. § 52.21(1).

‘80See, e.g., Petition ofQwest Communications Internafional Inc. for Forbearancefrom Enforcement ofthe
Commission’s Dominant Carrier Rules As They Apply Afler Section 272 Sunsets,WC Docket No. 05-333,
Memorandum Opinion and Order, 22 FCC Red 5207,5231, pam. 47 (~Q7)~_ _________ _____

181 First Local Number Portability Order, 11 FCC Rcd at 8434, para. 157.
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further reduce the amount of infonnation that a porting-in entity must request from the porting-out entity
prior to submitting the simple port request.’ ‘~ Furthar, we seek comment on any other considerations that
the Commission should evaiuate in the simple port validation process.

57. The evidence in the record also shows that delays in the porting process can arise when the
porting-out carrier fails to identify all errors in an LSR at once.’83 If a provider identifies errors one at a
time, this necessitates multiple resubmissions of the LSR, and delays the porting process. We agree with
commenters such as AT&T that it may not be possible for providers to identify all errors at once,
although the porting process will proceed most efficiently ifproviders identify as many errors as possible
at a given time.”~ We seek comment on whether the Commission should adopt a requirement that
carriers identify all errors possible in a given LSR and describe the basis for rejection when rejecting a
port request. Is such a Commission requirement still necessaiy since the Commission has mandated four
specific data fields to be used for simple port validation?

58. Finally, we seek comment on the benefits and burdens, including the burdens on small
entities, of the specific requirements on the validation process proposed above, and any other such
requirements.

59. Porting Intervals. We tentatively conclude that the Commission should adopt rules
reducing the porting interval for simple port requests.”5 We seek comment on that tentative conclusion1
and on whether the Commission should establish time limits on the porting process for all types of simple
port requests (i.e., wireline-to-wireline ports, wireless-to-wireless ports, and intermodal ports) or just
certain types of ports. As noted above, for example, the wireless industry has established a voluntary
standard of two and one-half hours for wireless-to-wireless ports.”6 We seek comment on whether the
Commission should adopt a rule codifying this standard.

60. We also tentatively conclude that the Commission should adopt rules reducing the porting
interval for wireline-to-wireline and intertnodal simple port requests, specifically, to a 48-hour porting
interval. As we note below, the wireless industry has been successful in streamlining the validation
process for wireless-to-wireless porting, and we encourage the industry to evaluate whether similar
streamlining measures would work for intermodal or wireline-to-wireline porting.187 We note, moreover,
that pending resolution of this rulemaking proceeding, providers remain free to seek enforcement action

“2See, e.g., T-MobiIe/Sprint Nextel Petition at 4 (raising concerns about carriers rejecting port requests based on
incorrect abbreviations); Leap Wireless Comments, CC Docket No. 95-116, at 2 (filed Feb. 8, 2007) (same);
MetroPCS Comments, CC Docket No. 95-116, at 6 (filed Feb. 8,2007) (arguing that some incumbent LECs reject
porting requests based on misplaced commas); T-Mobilelsprint Nextel Reply, CC Docket No. 95-116, at 5-7 (flied
Feb. 23, 2007) (stating that some porting-out carriers require the porting-in carrier to request a customer service
record (CSR) prior to submitting an LSR or even require an additional “address validation step” before a porting-in
carrier can order the CSR).

“3See, e.g., Charter Comments, CC Docket No. 95-116, at 5-ti (flied Feb. 8, 2007).

‘~ See, e.g., Verizon July 27, 2007 Er Parte Letter at 2 (arguing that it is not reasonable to expect carriers to port a
telephone number where there are errors in the fields on the number portability request form).

‘85See supra note 153 (defining simple ports).

186 See Intermodal Number Porting Interval Second Further Notice, 19 FCC Rcd at 18515-16, para. 2.

“7See T-MobileiSprint Nextel Petition at 4 (wireless providers validating port requests require only the use of
customer telephone number, account number, and password (if applicable)); see also Intermodal Number Porting
.buerval Second Further Notice, 19 FCC Rod at 18515-16, para. 2 (noting that the wireless industry has established a
voluntary standard of two and one half hours for wireless-to-wireless ports).
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against a porting-out carrier that requests validation information that appears to obstruct or delay the
porting. process.’~

61. For wireline-to-wireline simple ports, the Commission adopted the NANC’s 1997
recommendation of a four business day porting interval.’89 This four day interval also applies to wireline
to-wireless intermodal simple ports.’9° It has been over ten years since the Commission reassessed the
porting interval for wireline-to-wireline.ports, and commenters suggest that advances in technology allow
for the four day porting interval to be reduced.’9’ For intermodal porting intervals, the Commission has
twice sought comment on whether the porting interval could be reduced.’92 Most recently, the
Commission specifically sought comment on detailed NANC proposals for shortening the intermodal
porting interval, which included specific timelines for the porting process.’93

62. While some commenters advocate retaining the current porting intervals, other providers
assert that shorter intervals are possible. For example, Comcast asserts that a “next day” standard for
wireline ports that, in most cases, would not exceed 36 hours is more appropriate in light of technological
advancements and recent competitive developments.’94 Other commenters recommend refreshing the
record in the Intermodal NwnberPortability FNPRM and considering the NANC’s proposal that would
effectively reduce the porting interval to 53 hours.’95 Coinmeuters se~dng shorter intervals point out the
benefits to consumers and competition arising when ports can occur more quickly)96

63. Given that the industry has been unable to reach consensus on an updated industry standard
for wireline-to-wireline and intermodal simple ports,’97 we tentatively conclude that the Commission
should adopt rules regarding a reduced porting interval and allow the industry to work through the actual
implications of such a timeline. In particular, we tentatively conclude thatwe should adopt a 48-hour
porting interval, as it falls between the range of proposed shorter intervals. In setting this interval, we
hope to encourage industry discussion and consensus. We seek comment on our tentative conclusions,
and whether there are any technical impediments or advances that affect the overall length of the porting
interval such that we should adopt different porting intervals for particular types of simple ports (e.g.,

188 See, e.g., Qwest Comments, CC Docket No. 95-116, at 2 (sled Feb. 8, 2007). See generally 47 U.S.C. § 208; 47
U.S.C. § 503(b)(5) (granting the Commission authority to assess a forfeiture penalty against any person who is not a
common carrier). V

‘89See Intermodal Number Porting Interk’al Second Further Notice, 19 FCC Rod at 18515, para. 2.

‘~°See Intermodal Number Portability Order, 18 FCC Red at 23712-13, pare. 38; see also Inrermoda! Number
Porting Interval Second Further Notice, 19 FCC Rod at 18519, pars. 10.
“~‘ See, e.g., Comcast Comments, CC Docket No. 95-116, at 3 (filed Feb. 8,2007).

‘~See Intermodal Number Portability FNPRM, 18 FCC Red at 23715-17, paras. 45-51; Intermodal Number Porting
Interval Second Further Notice, 19 FCC Red at l8Sl9-21,paras. 10-14. V

~ See Intermodal Number Porting Interval Second Further Notice, 19 FCC Red at 18518, pam. 7 (identifying the
NANC proposals).

‘941n particular, Comcast proposes the following: (i) A port request received between 7 a.m. and 2p.m. on Day 1
would be activated on Day 2 at 12:0 1 a.m.; and (ii) A port request received after 2p.m. on Day 1 could be activated
on Day3 no later than 12:01 a.m. Comcast Comments, CC Docket No. 95-116, at 9 (filed Feb. 8, 2007). Cotucast
notes that this interval is similar to one proposed by Sprint in 2004 in response to the Intermodal Number Portability
FNPRM. See id.

‘955ee, e.g., Qwest Comments, CC Docket No.95-116, at 5 (filed Feb. 8,2007); Verizon Comments, CC Docket
No. 95-116, at 2 (filed Feb. 8, 2007); Comeast Comments, CC Docket No. 95-116, at 3, 8-9 (filed Feb. 8, 2007).

~ e.g.,ComcasLComments, C~Docke NO.95r116, at 2~I(fi1edieb. 8,2001).

‘97See, e.g., T-MobilelSprint Nextel Reply, CC Docket No. 95-116, at 2 (fIled Feb. 23, 2007).
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wire!ine-to-wireljne, wireline-to-wjreless, wireless-to-wireline). Further, we seek comment on how the
Commission should define the various porting interval tinielines in terms of operating hours.’98

64. Finally, we seek comment on the benefits and burdens, including the.burdens on small
entities, of adopting rules regarding porting intervals for all types of simple port requests.

65. We would encourage interested parties to take into account the fact that as technologies
and business practices evolve we would expect that the porting interval would decrease in order to
provide consumers as quick and efficient a porting process as possible. We look forward to a complete
record on the appropriate porting interval consistent with the shortest reasonable time period.

66. Other LAP Process Issues. We note that commenters identify a number of other concerns
regarding the LNP process that they assert are hindering the ability of consumers to take advantage of
LNP. For example, Charter comments that certain carriers’ processes result in cancellation of a
subscriber dial tone for port requests that are delayed for operational reasons.’99 Charter also argues that
carriers should be (I) required to provide the basis for rejecting a port request at the time of that rejection;
(2) required to provide affinnative notice of all changes to their porting requirements and process; and
(3) prohibited from making ad hoc changes to their procedures.20° Charter also argues that the
Commission should declare that interconnection agreements are not a necessary precondition to
effectuating wireline-to-wireline ports.20’ We seek comment on these and any other concerns regarding
the LNP process more generally, including the port validation process and porting intervals for non-
simple ports.

C. New Dockets

67. In this Notice, we open two new dockets — WC Docket No. 07-243 and WC Docket No.
07-244. All filings made in response to the Notice section on interconnected VoIP provider numbering
obligations should be filed in WC Docket No. 07-243. All filings made in response to the Notice sections
on port request validation and porting intervals should be filed in WC Docket No. 07-244.

V. PROCEDURAL MATTERS

A. Ex Parte Presentations

68. The rulemaking this Notice initiates shall be treated as a “permit-but-disclose” proceeding
in accordance with the Commission’s exparte rules.202 Persons making oral exparte presentations are
reminded that memoranda summarizing the presentations must contain summaries of the substance of the
presentations and not merely a listing of the subjects discussed. More than a one or two sentence

‘~ See, e.g., Letter from John R. Hoffman, Chairman, NANC, to Lawrence C. Strickling, Chief, Common Carrier
Bureau, FCC, CC Docket No. 95-116, Attach, at 20-21 (filed Nov. 4, 1999) (detailing agreed upon operating hours
and holiday schedule for time-dependent operations for the Numbering Portability Administration Center).

‘~ Charter Comments, CC Docket No. 95-116, at 7-8 (filed Feb. 8,2007); see also Integra Reply, CC Docket No.
95-116, at 5 (frIed Feb. 23, 2007).
200 Charter Comments, CC Docket No. 95-116, at 9-10 (flied Feb. 8, 2007).

201 Id. at 14-15; see also Intermodal Number Portability Order, 18 FCC Rcd at 23711, para. 34 (finding that

interconnection agreements are not necessary for the intermodal porting process).
202 ~ C.F.R. §~ 1.200 et seq.
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description of the views and arguments presented generally is required?°3 Other requirements~ertaining
to oral and written presentations are set forth in section 1.1206(b) of the Commission’s rules.2

B. Comment Filing Procedures

69.. Pursuant to sections 1.415 and 1.419 of the Commission’s rules,205 interested parties may
file comments and reply comments regarding the Notice on or before the dates indicated on the first page
of this document. All filings related to this Notice of Proposed Rulemaking should refer to WC
Docket No. 07-243 or WC Docket No. 07-244. All filings made in response to the Notice section on
interconnected VoIP provider numbering obligations should be filed in WC Docket No. 07-243. All
filings made in response to the Notice sections on port request validation and porting intervals.
should be filed in WC Docket No. 07-244. Comments may be filed using: (1) the Commission’s
Electronic Comment Filing System (ECFS), (2) the Federal Government’s eRuleinaking Portal, or (3) by
filing paper copies. See Electronic Filing ofDocuments In Rulemaking Proceedings, 63 Fed. Reg. 24121
(1998).

• Electronic Filers: Comments may be filed electronically using the Internet by accessing the
ECFS: http:I/www.fcc.govlcgb/ecfs/ or the Federal eRulemaking Portal:
http://www.regulations.gov. Filers should follow the instructions provided on the website for
submitting comments.

• ECFS filers must transmit one electronic copy of the comments for CC Docket No. 95-
1.16. In completing the transmittal screen, filers should include their full name, U.S.
Postal Service mailing address, and the applicable docket number. Parties may also
submit an electronic comment by Internet e-mail. To get filing instructions, filers should
send an e-mail to ecfs@fcc.gov. and include the following words in the body of the
message, “get form;” A sample form and directions will be sent in response.

• Paper Filers: Parties who choose to file by paper must file an original and four copies of each
filing. Filings can be sent by hand or messenger delivery, by commercial overnight courier,
or by first-class or overnight U.S. Postal Service mail (although we continue to experience
delays in receiving U.S. Postal Service mail). All filings must be addressed to the
Commission’s Secretary, Marlene H. .Dortch, Office of the Secretary, Federal
Communications Commission, 445 12th Street, S.W., Washington, D.C. 20554.

• The Commission’s contractor will receive hand-delivered or messenger-delivered paper
filings for the Commission’s Secretary at 236 Massachusetts Avenue, N.E., Suite 110,
Washington, D.C. 20002. The filing hours at this location are 8:00 a.m. to 7:00 p.m. All
hand deliveries must be held together with rubber bands or fasteners. Any envelopes
must be disposed of before entering the building.

• Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority
Mail) must be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743.

• U.S. Postal Service first-class, Express, and Priority mail should be addressed to 445 12th
Street, S.W., Washington, D.C. 20554.

203 See 47 C.F.R. § l.1206(b)(2).

20447 C.F.R. § 1.12O6(b).~- . _________________

205 ~ C.F.R. §~ 1.4 15, 1.4 19.
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70. Parties should send a copy of their filings to the Competition Policy Division, Wireline
Competition Bureau, Federal Communications Commission, Room 5-Cl 40, 445 12th Street, S.W.,
Washington, D.C. 20554, or by e-mail to cpdcopies@fcc.gov. Parties shall also serve one copy with the
Commission’s copy contractor, Best Copy and Printing, Inc. (BCPI), Portals 11,445 12th Street, S.W.,
Room CY-B402, Washington, D.C. 20554, (202) 488-5300, or via e-mail to fcc@bcpiweb.com.

71. Documents in WC Docket Nos. 07-243, 07-244, and 04-36, and CC Docket Nos. 95-116
and 99-200 will be available for public inspection and copying during business hours at the FCC
Reference Infonnation Center, Portals 11,445 12th Street S.W., Room CY-A257, Washington, D.C.
20554. The documents may also be purchased from BCPI, telephone (202) 488-5300, facsimile (202)
488-5563, T~Y (202) 488-5562, e-mail fcc@bcpiweb.com.

C. Final Regulatory Flexibility Analysis

72. As required by the Regulatory Flexibility Act of 1980, see 5 U.S.C. § 604, the Commission
has prepared Final Regulatory Flexibility Analyses (FRFA) of the possible significant economic impact
on small entities of the policies and rules, as proposed, addressed in this document. The FRFA related to
Part lILA is set forth in Appendix C, and the FRFA related to Part ffl.B.2 is set forth in Appendix D.

D. Initial Regulatory Flexibility Analysis -

73. As required by the Regulatory Flexibility Act of 1980, see 5 U.S.C. § 603, the Commission
• has prepared an Initial Regulatory Flexibility Analysis (IRFA) of the possible significant economic
impact on small entities of the policies and rules addressed in this document. The IRFA is set forth in
Appendix B. Written public comments are requested on this IRFA. Comments must be identified as
responses to the IRFA and must be filed by the deadlines for comments on the Notice provided below in
Appendix B.

E. Paperwork Reduction Act

74. This Order contains new or modified information collection requirements subject the
Paperwork Reduction Act of 1995 (PRA), Public Law 104-13. It will be submitted to the Office of
Management and Budget (0MB) for review under section 3507(d) of the PRA. 0MB, the general public,
and other Federal agencies are invited to comment on the new or modified information collection
requirements contained in this proceeding.

75. Tn this Order, the Commission has assessed the effects of imposing LNP and numbering
administration contribution requirements on interconnected VoW providers, and finds that to the extent
that interconnected VoIP providers are not already filing FCC Form 499-A annually for other purposes,
the information collection burden of doing so in regards to small business concerns will be minimal.
Thus, we do not adopt a varied implementation schedule for these requirements.

76. This Notice does not contain proposed information collection(s) subject to the PRA. In
addition, therefore, it does not contain any new or modified “information collection burden for small
business concerns with fewer than 25 employees,” pursuant to the Small Business Paperwork Relief Act
of 2002, Public Law 107-198. See 44 U.S.C. § 3506(c)(4).

F. Congressional Review Act

77. The Commission will send a copy of this Report and Order, Order on Remand, and Notice
ofProposed Rulemaking in a report to be sent to Congress and the Government Accountability Office
pursuant to the Congressional Review Act (CRA). See 5 U.S.C. § 801(a)(l)(A).
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G. Accessible Formats

78. To request materials in accessible formats for people with disabilities (Braille, large print,
electronic files, audio format), send an e-mail to fcc504~fcc.góv or call the Consumer & Governmental
Affairs Bureau at 202-418-0530 (voice) or 202-418-0432 (flY). Contact the FCC to request reasonable
accommodations for filing comments (accessible format documents, sign language interpreters, CART,
etc.) by e-mail: FCC504@fcc.gov; phone: 202-418-0530 or TrY: 202-418-0432.

VI. ORDERING CLAUSES

79. Accordingly, iT IS ORDERED that pursuant to sections 1, 4(i),4(j), 251, and 303(r) of the
Communications Act of 1934, as amended, 47 U.S.C. §~ 151, 154(i)-(j), 251, 303(r), the Report and
Order inWC Docket No. 04-36 and CC Docket Nos. 95-116 and 99-200 IS ADOPTED, and that Part 52
of the Commission’s Rules, 47 C.F.R. Parts 52, is amended as set forth in Appendix B. The Report and
Order shall become effective 30 days after publication in the Federal Register. The information collection
requirements contained in the Report and Order will become effective following 0MB approval.

80. iT IS FURTHER ORDERED that pursuant to section 1, 4(i), 4(j), 251, and 303(r) of the
Communications Act of 1934, as amended. 47 U.S.C. §~ 151, 154(i)-(j), 251, 303(r), the Order on
Remand in CC Docket No. 95-116 IS ADOPTED. The Order on Remand shall become effective 30 days
after publication in the Federal Register.

81. iT IS FURTHER ORDERED that pursuant to the authority contained in sections 1,4(i),
4(j), 251, and 303(r) of the Communications Act of 1934, as amended, 47 U.S.C. §~ 151, 154(i)-(j), 251,
303(r), the Notice ofProposed Ruiemaking in WC Docket Nos. 07-243 and 07-244 IS ADOPTE1).

82. IT IS FURTHER ORDERED that pursuant to sections 1, 4(i), 4(j), 251, and 303(r) of the
Communications Act of 1934, as amended, 47 U.S.C. §~ 151, 154(i)-(j), 251, 303(r), and section 1.2 of
the Commission’s rules, 47 C.F.R. § 1.2, the Petition for Declaratory Rulemaking filed by T-Mobile
USA, Inc. and Sprint Nextel Corporation on December 20, 2006 IS GRANTED to the extent described
herein and otherwise IS DENIED.

83. if IS FURTHER ORDERED that the Commission’s Consumer and Governmental Affairs
Bureau, Reference Information Center, SHALL SEND a copy of this Report and Order, Declaratory
Ruling, Order on Remand, and Notice of Proposed Rulemaking, including the two Final Regulatory
Flexibility Analyses and the Initial Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of
the Small Business Administration.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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APPENDIX A

Comments in WC Docket No. 04-36

Comments Abbreviation
8X8,lnc. 8X8
AARP AARP
ACN Communications Services, Inc. ACN
Ad Hoc Telecommunications Users Committee Ad Hoc
Alcatel North America Alcatel
Alliance for Public Technology APT
America’s Rural Consortium ARC
American Foundation for the Blind AFB
American Public Communications Council APCC
Amherst, Massachusetts Cable Advisory Committee Amherst CAC
Arizona Corporation Commission Arizona Commission
Arctic Slope Telephone Association Cooperative, Inc. Arctic Slope et al.

Cellular Mobile Systems of St. Cloud, LLC d/b/a
Cellular 2000

- Comanche County Telephone, Inc.
DeKaib Telephone Cooperative, Inc. dlb/a DTC

~ Communications
Grand River Mutual Telephone Corporation
Interstate 35 Telephone Company V

KanOkia Telephone Association, inc.
Siskiyou Telephone Company
Uintah Basin Telecommunications Association, Inc.
Vermont Telephone Company, Inc. V

Wheat State Telephone, Inc.
Association for Communications Technology ACUTA V

Professionals in Higher Education
Association for Local Telecommunications Services ALTS
Association ofPublic-Safety Communications Officials- APCO
International, Inc.

~ AT&T Corporation V AT&T
Attorney General of the State ofNew York New York Attorney General V

Avaya, Inc. V Avaya
BellSouth Corporation BellSouth
Bend Broadband Bend Broadband et aL

Cebridge Connections, Inc. V

Insight Communications Company, Inc. V

Susgueh~nn~ Communication
Boulder Regional Emergency Telephone Service BRETSA
Authority
BT Americas Inc. BTA
Cablevision Systems Corp. Cablevision V

V Callipso Corporation Callipso
Cbeyond Communications, LLC Cbeyond ci a!.

GlobalCom, Inc.
MPower Communications, Corp.

CenturyTel, Inc. CenturyTel
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Charter Communications Charter
Cheyenne River Sioux Tribe Telephone Authority Cheyenne Telephone Authority
Cisco Systems, Inc. Cisco
Citizens Utility Board CUB
City and County of San Francisco San Francisco
City ofNew York New York City
Comcast Coiporation Comcast
Communication Service for the Deaf, Inc. CSD
Conununications Workers of America CWA
CompTel/ASCENT CompTel
Computer & Communications Industry Association CCIA
~ç~puting Technology Industry Association CompTIA
Consumer Electronics Association CEA
Covad Communications Covad
Cox Communications, Inc. Cox
CflA-The Wireless Association CTIA
p~partment ofHomeland Security DHS ~
DialPad Communication, Inc. Dialpad et aL

ICG Communications, Inc.
Qovia, Inc.
VoicePulse, Inc.

DiE Teleconsulting, LLC DIE
Donald Clark Jackson Jackson

arthLink, Inc. EarthLink
EDUCAUSE EDUCAUSE
Electronic Frontier Foundation EFF
Enterprise Communications Association - ECA
Federation for Economically Rational Utility Policy FERUP
Francois D. Menard Menard
Frontier and Citizens Telephone Companies Frontier/Citizens
General Communications, Inc. GCI V

Global Crossing North America, Inc. Global Crossing
GVNW Consulting, Inc. GVNW
ICORE, Inc. V ICORE
IEEE-USA IEEE-USA
Illinois Commerce Commission Illinois Commerce Commission
Inclusive Technologies Inclusive Technologies

j~4~pendent Telephone & Telecommunications Alliance lT~A
Information Technology Association of America 1TAA
Information Technology Industry Council 1T1C V

interstate Telcom Consulting, Inc. lTd
lonary Consulting Jonary
Iowa Utilities Board Iowa Commission V

King County E911 Program King County
Level 3 Communications LLC Level 3 V

Lucent Technologies Inc. Lucent Technologies
Maine Public Utilities Commissioners Maine Commissioners
MCI MCI

~MicrosoftCorporatioIr_ - ~VVV~V~ Microsofr~
Minnesota Public Utilities Commission Minnesota Commission V
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Montana Public Service Commission Montana Commission
Motorola, Inc. Motorola
National Association of Regulatory Utility Commission NARUC
National Association of State Utility Consumer NASUCA
Advocates
National Assocjation ofTelecommunications Officers NATOA et a!.
and Advisors

National League of Cities
National Association of Counties
U.S. Conference ofMayors
National Association of Towns and Townships
Texas Coalition of Cities for Utility Issues
Washington Association of Telecommunications
Officers and Advisors
Greater Metro Telecommunications Consortium
Mr. Hood Cable Regulatory Commission
Metropolitan Washington Council of Governments
Rainier Communications Commission
City of Philadelphia
City of Tacoma, Washington
Montgomery County, Maryland

National Cable & Telecommunications Association NCTA
National Consumers League NCL
National Emergency Number Association NENA
National Exchange Carrier Association, Inc. NECA
National Governors Association NGA
National Grange National Grange
National Telecommunications Cooperative Association NTCA
Nebraska Public Service Commission - Nebraska Commission
Nebraska Rural Independent Companies Nebraska Rural Independent Companies
Net2Phone, Inc. Net2Phone
New Jersey Board of Public Utilities New Jersey Commission
New Jersey Division of the Ratepayer Advocate New Jersey Ratepayer Advocate
New York State Department of Public Service New York Commission
NexVortex, Inc. nexVortex
Nortel Networks Nortel
Nuvio Corporation Nuvio
Office of Advocacy, U.S. Small Business SBA
Administration
Office of the Attorney General of Texas Texas Attorney General
Office of the People’s Counsel for the District of D.C. Counsel
Columbia
Ohio Public Utilities Commission Ohio PUC
Omnitor Omnitor
Organization for the Promotion and Advancement of OPASTCO
Small Telecommunications Companies
Pac-West Telecomm, Inc. Pac-West
People of the State of California and the California California Commission
Public Utilities Commission
Public Service Commission of the State ofMissouri Missouri Commission
Pulver.com p~lver.com
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Qwest Communications International Inc. Qwest :
Rehabilitation Engineering Research Center on RERCTA
Telecommunications Access
Rural Independent Competitive Alliance RICA
SBC Communications, Inc.. SBC
Self Help for Hard of Hearing People SHHHP
Skype, Inc. Skype
Sonic.net, Inc. Sonic.net
SPI Solutions, Inc. SPI Solutions
Spokane County 911 Communications Spokane County 911
Sprint Corporation Sprint
TCA, Inc. — Telecom Consulting Associates TCA
Telecommunications for the Deaf, Inc TDI
Telecommunications Industry Association TIA
Teilme Networks, Inc Telime Networks
Tennessee Regulatory Authority TRA
Texas Coalition of Cities for Utility Issues TCCFUI
Texas Commission on State Emergency TCSEC
Communications.
Texas Department of Information Resources Texas DIR
Time Warner Tnc~ Time Warner
Time Warner Telecom TWTC
TravFone Wireless, Inc. TracFone
UniPoint Enhanced Services Inc. dlb/a PointOne PointOne
United States Conference of Catholic Bishops USCCB et aL

Alliance for Community Media
Appalachian People’s Actions Coalition
Center for Digital Democracy
Consumer Action
Edgemont Neighborhood Coalition
Migrant Legal Action Program

United States Department of Justice DOJ
United States Telecom Association USTA
United Telecom Council UTC et aL

The United Power Line Council
USA Datanet Corporation USA]) Datanet
Utah Division of Public Utilities Utah Commission
Valor Telecommunications ofTexas, L.P. and Iowa Valor et at.
Telecommunications Services, Inc.
VeriSign, Inc. VeriSign
Verizon Telephone Company Verizon
Vermont Public Service Board Vermont
Virgin Mobile USA, LLC Virgin Mobile
Virginia State Corporation Commission Virginia Commission
Voice on the Net Coalition VON Coalition
Vonage Holdings Corp Vonage
Western Telecommunications Alliance WTA V

WilTel Communications, LLC WilTel
Wisconsin Electric Power Company Wisconsin Electric et aL

Wisconsin Gas V
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Yellow Pages Integrated Media Association YPIMA
Z-Tel Communications, Inc. Z-Tel

: Reply Comments in WC Docket No. 04-36

Reply Comments Abbreviation
8X8, Inc. 8X8

Ad Hoc Telecom Manufacturer Coalition Ad Hoc Telecom Manufacturers Coalition
Ad Hoc Telecommunications Users Committee Ad Hoc

Adam D. Thierer, Director of Telecommunications Thierer
Studies, Cato Institute
Alcatel North America Alcatel
Alliance for Public Technology et al APT et a!.
American Cable Association ACA
American Electric Power Service Corporation American Electric Power et aL

Duke Energy Corporation
Xcel Energy Inc.

Association for Local Telecommunications Services ALTS
AT&T Corp. AT&T
Avaya Inc. Avaya
BellSouth Corporation BellSouth
Broadband Service Providers Association BSPA
Cablevision Systems Corp. Cablevision
Callipso Corporation Callipso

~ Central Station Alarm Association CSAA
Cingular Wireless LLC Cingular
Cisco Systems, Inc. Cisco
City and County of San Francisco San Francisco
Comcast Corporation Comcast
CompTel/Ascent CompTel
Consumer Electronics Association CEA
Consumer Federation of America CFA et aL

Consumers Union
Covad Communications Covad
CTC Communications Corp. CTS
CTIA-The Wireless Association CTIA
Department of Defense DoD

Donald Clark Jackson Jackson
EarthLink, Inc. EarthLink
Educause Educause
Enterprise Communications Association ECA

Ericsson Inc. Ericsson
Florida Public Service Commission Florida Commission
Francois D. Menard Menard
General Communication (GCJ) GCI
Global Crossing North America, Inc. Global Crossing
Indçpendent Telephone & Telecommunications Alliance 1’ITA
Information Technology Association of America Information Technology Association of

America
Intergovernmental Advisory Committee IAC
Intrado Inc. Intrado
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Knology, Inc. Knology
Level 3 Communications LLC Level 3
Massachusetts Office of the Attorney General Massachusetts Attorney General
MCI MCI
Montana Public Service Commission Montana Commission

~ Motorola, Inc. Motorola
National Association of State Utility Consumer NASUCA
Advocates
National Association ofTelecommunications Officers NATOA et cii.
and Advisors

National League of Cities
National Association of Counties
U.S. Conference ofMayors
National Association ofTowns and Townships
Texas Coalition of Cities for Utility Issues
Washington Association of Telecommunications
Officers and Advisors
Greater Metro Telecommunications Consortium
Mr. Hood Cable Regulatory Commission
Metropolitan Washington Council of Governments
Rainier Conununications Commission
City of Philadelphia
City of Tacoma, Washington
Montgomery County, Maryland

National Cable & Telecommunications Association NCTA
National Emergency Number Association NENA
National Exchange Carrier Association, Inc. NECA
Nebraska Public Service Commission — Nebraska Commission
Nebraska Rural Independent Companies Nebraska Rural Independent Companies
Net2Phone, Inc. Net2Phone
New Jersey Division of the Ratepayer Advocate New Jersey Ratepayer Advocate
New York State Department of Public Service New York Commission
Nextel Communications, Inc. . Nextel
Nuvio Corporation Nuvio
Office of the People’s Counsel for the District of D.C. Counsel
Columbia
Organization for the Promotion and Advancement of OPASTCO
Small Telecommunications Companies
Pac-West Telecomm, Inc. Pac-West
Pennsylvania Public Utility Commission Pennsylvania Commission
Public Service Commission of WIsconsin Wisconsin Commission
Qwest Communications International Inc. Qwest
Regulatory Studies Program (RSP) of the Mercatus Mercatus Center.
Center at George Mason University
Rehabilitation Engineering Research Center on RERCTA
Telecommunications Access
RNKL, Inc. dfb/a RNK Telecom RNK
Rural Independent Competitive Alliance RICA
SBC Communications Jnc.
Skype, Inc.

SBC
Skvne

Southern Communications Services, Inc. dlb/a Southern Southern LINC
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LINC
Sprint Corporation Sprint
Telecommunications Industry Association TIA
Tellme Networks, Inc Teilnie Networks
Texas Statewide Tel~phone Cooperative, Inc. Texas Statewide Telephone Cooperative
Time Warner Telecom, Inc. TWTC
T-Mobile USA, Inc. T-Mobile
TracFone Wireless, Inc. TracFone
United States Conference of Catholic Bishops USCCB et al.

Alliance for Community Media
Appalachian Peoples’ Action Coalition
Center for Digital Democracy
Consumer Action
Edgemont Neighborhood Coalition
Migrant Legal Action Program

United States Department of Justice DOJ
United States Telecom Association USTA
USA Datanet Corporation USA Datanet
Utah Division ofPublic Utilities Utah Commission
VeriSign, Inc. VeriSign
Verizon Telephone Companies Verizon
Voice on the Net Coalition VON Coalition
Wisconsin Department ofPublic Instruction Wisconsin Department ofPublic Jnstruction

Comments in Response to the T-MobilelSprint Nextel Petition
CC Docket No. 95-116

Comments Abbreviation
AT&T Inc. AT&T
California Public Utilities Commission and the People California Commission
of the State of California
Charter Communications, Inc. Charter
Comcast Corporation and its affiliates Comcast
CTIA — The Wireless Association® CTIA
The Embarg Local Operation Companies Embarq
Iowa Utilities Board Iowa Utilities Board
Leap Wireless International, Inc. and its Cricket Leap Wireless
subsidiaries
MetroPCS Communications, Inc. MetroPCS
National Association of State Utility Consumer NASUCA
Advocates
Nebraska Public Service Commission Nebraska Commission
PCIA - The Wireless Infrastructure Association PCIA
Qwest Corporation and Qwest Communications Qwest
Corporation
Time Warner Telecom Inc., Cbeyond, Inc. and One TWTC et aL
Communications Corp.
United States Cellular Corporation USCC
The regulated, wholly owned subsidiaries ofVerizon Verizon
Communications, Inc.
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Reply Comments in Response to the T-MobilelSprint Nextel Petition
CC Docket No. 95-116

ReplyComments Abbreviation
Integra Telecom, Inc. Integra
Level 3 Communications, LLC Level 3
National Association ofRegulatory Utility NARUC
Commissioners V

National Association of State Utility Consumer NASUCA
Advocates
T-Mobile USA, Inc. and Sprint Nextel Corporation T-Mobile/Sprint Nextel V

United States Telecom Association USTA

Comments in Response to Intermodal Number Portability Order IRFA
CCDocketNo.95-116 V V

Comments Abbreviation
Alexicon Telecommunications Consulting Alexicon V

Central Texas Telephone Cooperative, Inc., Chariton Central Texas Telephone Cooperative et al.
Valley Telephone Corporation, Comanche County V

Telephone Company, Inc., Kaplan Telephone Company. V

Inc., Leaco Rural Telephone Cooperative, Inc., Valley V V

Telephone Cooperative, Inc. V

CTIA — The Wireless Association® V CTIA
Iowa Utilities Board Iowa Utilities Board
John Staurulakis, Inc. John Staurulakis
Missouri Small Telephone Company Group Missouri Small Telephone Company Group
Montana Small Rural Independents Montana Small Rural Independents
Montana Independent Telecommunications Systems Montana Independent Telecommunications

. Systems
National Telecommunications Cooperative Association NTCAIOPASTCO
& Organization for the Promotion and Advancement of
Small Telecommunications Companies V V

The Nebraska Rural Independent Companies Nebraska Rural Independent Companies V

NTC Communications, L.L.C. NTC Communications
Rural Iowa Independent Telephone Association Rural Iowa Independent Telephone

• V Association V V

Office ofAdvocacy, U.S. Small Business Office ofAdvocacy, U.S. Small Business
Administration Administration
South Dakota Telecommunications Association South Dakota Telecommunications V V

Association
Sprint Nextel Corporation Sprint Nextel V

United States Telecom Association USTA
Verizon Wireless Verizon Wireless

Reply Comments in Response to Intermodal Number Portability Order IRFA
CC Docket No. 95-116 V V

~~Rep1yComments_—V-~-____ ____V - V V

Central Texas Telephone Cooperative, Inc., Chariton Central Texas Telephone Cooperative et aL
Valley Telephone Corporation, Comanche County _________________________________
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Telephone Company, Inc., Kaplan Telephone Company,
Inc., Leaco Rural Telephone Cooperative, Inc., Valley
Telephone Cooperative, Inc.
C~IA — The Wireless Association~ CTIA
Dobson Cellular Systems, Inc. Dobson Cellular
Missouri Small Telephone Company Group Missouri Small Telephone Company Group
Montana Independent Telecommunications Systems Montana Independent Telecommunications

System
National Telecommunications Cooperative Association NTCAIOPASTCO
& Organization for the Promotion and Advancement of
Small Telecommunications Companies
The Nebraska Rural Independent Companies Nebraska Rural Independent Companies
South Dakota Telecommunications Association South Dakota Telecommunications

Association
~p~rint Nextel Corporation Sprint Nextel
TCA, Inc. TCA
T-Mobile USA, Inc. T-Mobile
United States Telecom Association USTA
Verizon Wireless Verizon Wireless
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APPENDIX B

Final Rules

Part 52 ofTitle 47 of the Code of Federal Regulations is amended to read as follows:

PART 52- NU1~4BERING

1. The authority citation for part 52 is amended as follows:

Authority: Secs. 1, 2,4, 5, 48 Stat. 1066, as amended; 47 U.S.C. 151, 152, 154 and 155 unless
otherwise noted. Interpret or apply secs. 3,4, 201-05, 207-09,218, 225-27,251-52,271 and 332, 48
Stat. 1070, as amended, 1077; 47 U.S.C. 153, 154, 201-05, 207-09,218,225-27, 251-52,271 and 332
unless otherwise noted.

2. Section 52.12(a)(l)(i) is amended to read as follows:

*4*4*

(a)(l) * * *

(i) The NANPA and B&C Agent may not be an affiliate of any telecommunications service proylder(s)
as defined in the Telecommunications Act of 1996, or an affiliate of any interconnected VoIP provider
as that term is defined in § 52.21(h). “Affiliate” is a person who controls, is controlled by, or is under
the direct or indirect common control with another person. A person shall be deemed to control
another if such person possesses, directly or indirectly—

3. Section 52.16 is amended by adding the following paragraph:

** *4*

(g) For the purposes of this rule, the term “carrier(s)” shall include interconnected VoW providers as
that term is defined in § 52.21(h).

4. Section 52.17 is amended by adding the following paragraph:

(c) For the purposes of this rule, the term “telecommunications carrier” or “carrier” shall include
interconnected VoIP providers as that term is defined in § 52.2 1(h).

5. Section 52.21 is amended by redesignating paragraphs (h) through (r) as paragraphs (i) through (s),
and by adding new paragraph (h) to read as follows:

(h) The term “interconnected VoIP provider” is an entity that provides interconnected VoIP service as
_that term is defined in section 9.3 of these rules.
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6. Section 52.23 is amended by adding the following paragraph:

(h)(1) Porting from a wireline carrier to a wireless carrier is required where the requesting wireless
carrier’s “coverage area,” as defined in paragraph (h)(2), overlaps the geographic location in which the
customer’s wireline number is provisioned, provided that the porting-in carrier maintains the number’s
original rate center designation following the port.

(2) The wireless “coverage area” is defined as the area in which wireless service can be received from
the wireless carrier.

7. Section 52.32 is amended by adding the following paragraph:

(e) For the purposes of this rule, the term “telecommunications carrier” shall include interconnected
VoW providers as that term is defined in § 52.21(h); and “telecommunications service” shall include
“interconnected VöIP service” as that term is defined in section 9.3 of these rules.

8. Section 52.33(b) is amended to read as follows:

(b) All interconnected VoW providers and telecommunications carriers other than incumbent local
exchange carriers may recover their number portability costs in any manner consistent with applicable
state and federal laws and regulations.

9. Section 52.34 is added to read as follows:

~ 52.34 Obligations re~ardin! local number porting to and from interconnected VoW providers.

(a) An interconnected VoIP provider must facilitate an end-user customer’s valid number portability
request, as it is defined in this subpart, either to or from a telecommunications carrier or another
interconnected VoW provider. “Facilitate” is defined as the interconnected VoIP providers’
affirmative legal obligation to take all steps necessary to initiate or allow a port-in or port-out itself or
through the telecommunications carriers, if any, that it relies on to obtain numbering resources, subject
to a valid port request, without unreasonable delay or unreasonable procedures that have the effect of
delaying or denying porting of the NANP-based telephone number.

(b)An interconnected Vo]P provider may not enter into any agreement that would prohibit an end-user
customer from porting between interconnected VoIP providers, or to or from a telecommunications
carrier.
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APPENDIX C

Final Regulatory Flexibility Analysis
(Interconnected VoIP Services)

WC Docket No. 04-36

1. As required by the Regulatory Flexibility Act of 1980, as amended (RFA),’ an Initial
Regulatory Flexibility Analysis (IRFA) was incorporated in the IP-Enabled Services Notice in WC
Docket 04~36.2 The Commission sought written public comment on the pryposals in the notice, including
comment on the IRFA.3 We received comments specifically directed toward the IRFA from three
commenters in WC Docket No. 04-36. These comments are discussed below. This Final Regulatory
Flexibility Analysis (FRFA) conforms to the RFA.4

A. Need for, and Objectives of, the Rules

2. This Report and Order extends LNP obligations to interconnected voice over Internet
Protocol (V0IP) providers to ensure that customers of such VoW providers may port their North
American Numbering Plan (NANP) telephone numbers when changing providers. Consumers will now
be able to take advantage of new telephone services without losing their telephone numbers, which should
in turn facilitate greater competition among telephony providers by allowing customers to respond to
price and service changes. Additionally, this Report and Order extends to interconnected Vo1P providers
the obligation to contribute to shared numbering administration and number portability costs. We believe
these steps we take to ensure regulatory parity among providers of similar services will minimize
marketplace distortions arising from regulatory advantage.

B. Summary of Significant Issues Raised by Public Comments in Response to the IRFA

3. In this section, we respond to comments filed in response to the IRFA.5 To the extent we
received comments raising general small business concerns during this proceeding, those comments are
discussed throughout the Report and Order.

4. The Small Business Administration (SBA) comments that the Commission’s Notice does
not contain concrete proposals and is more akin to an advance notice of proposed rulemaking or a notice
of inquiry.6 We disagree with the SBA and Menard that the Commission should postpone acting in this
proceeding — thereby postponing extending the application of the LNP and numbering administration
support obligations to interconneèted VoIP services — and instead should reevaluate the economic impact
and the compliance burdens on small entities and issue a further notice of proposed rulemaking in
conjunction with a supplemental IRFA identifying and analyzing the economic impacts on small entities

‘See 5 U.S.C. § 603. The RFA, see 5 U.S.C. §~ 601-12, has been amended by the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA), Pub. L. No. 104—121, Title U, 110 Stat. 857 (1996).
2 IF-Enabled Services, WC Docket No. 04-36, Notice of Proposed Rulemaking, 19 FCC Rcd 4863, 4917, para.
91 & Appendix A (2004) (IP-Enabled Services Notice).
~ See IF-Enabled Servicer Notice, 19 FCC Rcd at 4917, para. 91 & Appendix A.

~ SeeS U.S.C. § 604.

~ See SBA Comments, WC Docket No. 04-36 (filed May 28, 2004); Menard Comments, WC Docket No. 04-36
(filedMay28,2004);MenardReply,WCDocketNo.04-36(filedluly 15,2004). ________

6See SBA Comments, WC Docket No. 04-36, at 1.
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and less burdensome alternatives.7 We believe these additional steps suggested by SBA and Meriard are
unnecessary because small entities already have received sufficient notice of the issues addressed in
today’s Report and Order,8 and because the Commission has considered the economic impact on small
entities and what ways are feasible to minimize the burdens imposed on those entities, and, to the extent
feasible, has implemented those less burdensome alternatives.

C. Description and Estimate of the Number of Small Entities to Which Rules Will
Apply

5. The RFA directs agencies to provide a description of and, where feasible, an estimate of
the number of small entities that may be affected by the rules adopted herein.9 The RFA generally
defines the term “small entity” as having the same meaning as the terms “small business,” “small
organization,” and “small governmental jurisdiction.”0 In addition, the term “small business” has the
same meaning as the term “small business concern” under the Small Business~ A small business
concern is one which: (1) is independently owned and operated; (2) is not dominant in its field of
operation; and (3) satisfies any additional criteria established by the SBA.’2

6. Small Businesses. Nationwide, there are a total of approximately 22.4 million small
businesses according to SBA data.’3

7. Small Organizations. Nationwide, there are approximately 1.6 million small
organizations.’4

8. Small Governmental Jurisdictions. The term “small governmental jurisdiction” is defined
generally as “governments of cities, towns, townships, villages, school districts, or special districts, with a
population of less than fifty thousand.”5 Census Bureau data for 2002 indicate that there were 87,525
local governmental jurisdictions in the United States.~6 We estimate that, of this total, 84,377 entities

7See SBA Comments, WC Docket No. 04-36, at 2,4,6; Menard Comments, WC Docket No. 04-36; Menard Reply,
WC Docket No. 04-36, at 4.
~ IF-Enabled Services Notice specifically sought comment on whether numbering obligations are appropriate in
the context of IF-enabled services and whether actinn relating to numbering resources is desirable to facilitate the
growth of IF-enabled services, while at the same time continuing to maximize the use and life of numbering
resources in the North American Numbering Plan. The Commission published a summary of that notice in the
Federal Register. See IF-Enabled Services Notice, 19 FCC Rcd at 4911-14, paras. 73-76; Regulatory Requirements
for IF-Enabled Services, WC Docket No. 04-36, Notice of Proposed Rulemaking, 69 FR 16193 (Mar. 29, 2004).
We note that a number of small entities submitted comments in this proceeding. See supra Appendix A.
~ 5 U.S.C. §~ 603(b)(3), 604(a)(3).

‘° 5 U.S.C. § 601(6).

“5 U.S.C. § 601(3) (incorporating by reference the definition of”smali business concern” in the Small Business
Act, 15 U.S.C. § 632). Pursuant to 5 U.S.C. § 60 1(3), the statutory definition of a small business applies “unless an
agency, affer consultation with the Office of Advocacy of the Small Business Administration and afler opportunity
for public comment, establishes one or more definitions of such terms which are appropriate to the activities of the
agency and publishes such definitions(s) in the Federal Register.”
J2 15 U.S.C. § 632.

‘~ See SBA, Programs and Services, SBA Pamphlet No. CO-0028, at page 40 (July2002).

‘4lndependent Sector, The New Nonprofit Almanac & Desk Reference (2002).
‘~ 5 U.S.C. § 601(5).

‘6U.S. Census Bureau, Statistical Abstract of the United States: 2006, Section 8, page 272, Table 415.
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were “small governmental jurisdictions.”7 Thus, we estimate that most governmental jurisdictions are
small.

1. Telecommunications Service Entities

a. Wireline Carriers and Service Providers

9. We have included small incumbent local exchange carriers (LECs) in this present RFA
analysis. As noted above, a “small business” under the RFA is one that, inter alia, meets the pertinent
small business size standard (e.g., a telephone communications business having 1,500 or fewer
employees) and “is not dominant in its field of operation.”8 The SBA’s Office ofAdvocacy contends
that, for RFA purposes, small incumbent LECs are not dominant in their field of operation because any
such dominance is not “national” in scope.’9 We have therefore included small incumbent LECs in this
RFA analysis, although we emphasize that this RFA action has no effect on Commission analyses and
determinations in other, non-RFA contexts.

10. Incumbent LECs. Neither the Commission nor the SBA has developed a small business
size standard specifically for incumbent LECs. The appropriate size siandard under SBA rules is for the
category Wired Telecommunications Carriers. Under that size standard, such a business is small if it has
1,500 or fewer employees.28 According to Commission data,2’ 1,303 carriers have reported that they are
engaged in the provision of incumbent local exchange services. Of these 1,303 carriers, an estimated
1,020 have 1,500 or fewer employees and 283 have more than 1,500 employees. Consequently, the
Commission estimates that most providers of incumbent local exchange service are small businesses that
may be affected by our action.

11. Competitive LECs, Competitive Access Providers (CAPs), “Shared-Tenant Service
Providers, “and “Other Local Service Providers.” Neither the Commission northe SBA has developed a
small business size standard specifically for these service providers. The appropriate size standard under
SBA rules is for the category Wired Telecommunications Carriers. Under that size standard, such a
business is small if it has 1,500 or fewer emp1oyees?~ According to Commission data,23 859 carriers have
reported that they are engaged in the provision of either competitive access provider services or
competitive LEC services. Of these 859 carriers, an estimated 741 have 1,500 or fewer employees and
118 have more than 1,500 employees. In addition, 16 carriers have reported that they are “Shared-Tenant

assume that the villages, school districts, and special districts are small, and total 48,558. See U.S. Census
Bureau, Statistical Abstract of the United States: 2006, section 8, page 273, Table 417. For 2002, Census Bureau
data indicate that the total number of county, municipal, and township governments nationwide was 38,967, of
which 35,819 were small. Id.

“15 U.S.C. § 632.

‘9Letter from Jere W. Glover, Chief Counsel for Advocacy, SBA, to William E. Kennard, Chainnan, FCC (May 27,
1999). The Small Business Act contains a definition of “small-business concern,” which the RFA incorporates into
its own definition of “small business.” See 15 U.S.C. § 632(a) (Small Business Act); 5 U.S.C. § 601(3) (RFA).
SBA regulations interpret “small business concern” to include the concept of dominance on a national basis. See 13
C.F.R. § 121.102(b).
20 13 C.F.R. § 121201, NAICS code 517110.

21FCC, Wireline Competition Bureau, Industry Analysis and Technology Division, Trends in Telephone Service at
Table 5.3, page 5-5 (Feb. 2007) (Trends in Telephone Service). This source uses data that are current as of October
20, 2005.

. .~ ____

23 Trends in Telephone Service at Table 5.3.

19580 334
HeinOnhine -- 22 No. 25 F.C.C.R. 19580 2007



Federal Communications Commission FCC 07-188

Service Providers,” and all 16 are estimated to have 1,500 or fewer employees. In addition, 44 carriers
have reported that they are “Other Local Service Providers.” Of the 44, an estimated 43 have 1,500 or
fewer employees and one has more than 1,500 employees. Consequently, the Commission estimates that
most providers of competitive local exchange service, competitive access providers, “Shared-Tenant
Service Providers,” and “Other Local Service Providers” are small entities.

12. Local Resellers. The SBA has developed a small business size standard for the category of
Telecommunications Resellers. Under that size standard, such a business is small if it has 1,500 or fewer
employees.24 According to Commission data,~ 184 carriers have reported that they are engaged in the
provision of local resale services. Of these, an estimated 181 have 1,500 or fewer employees and three
have more than 1,500 employees. Consequently, the Commission estimates that the majority of local
resellers are small entities that may be affected by our action.

13. Toll Resellers. The SBA has developed a small business size standard for the category of
Telecommunications Resellers. Under that size standard, such a business is small if it has 1,500 .or fewer
employees.26 According to Commission data,27 881 carriers have reported that they are engaged in the
provision of toll resale services. Of these, an estimated 853 have 1,500 or fewer employees and 28 have
more than 1,500 employees. Consequently, the Commission estimates that the majority of toll resellers
are small entities that may be affected by our action.

14. Payphone Seri’ice Providers (PSPs). Neither the Commission nor the SBA has developed
a small business size standard specifically for payphone services providers. The appropriate siz~ç standard
under SBA rules is for the category Wired Telecommunications Carriers. Under that size standard, such a
business is small if it has 1,500 or fewer employees.28 According to Commission data,29 657 carriers have
reported that they are engaged in the provision of payphone services. Of these, an estimated 653 have
1,500 or fewer employees and four have more than 1,500 employees. Consequently, the Commission
estimates that the majority ofpayphone service providers are small entities that may be affected by our
action.

15. Interexchange Carriers (IXCs). Neither the Commission nor the SBA has developed a
small business size standard specifically for providers of interexchange services. The appropriate size
standard under SBA rules is for the category Wired Telecommunications Carriers. Under that size
standard, such a business is small if it has 1,500 or fewer employees.30 According to Commission data,3’
330 carriers have reported that they are engaged in the provision of interexchange service. Of these, an
estimated 309 have 1,500 or fewer employees and 21 have more than 1,500 employees. Consequently,
the Commission estimates that the majority of IXCs are small entities that may be affected by our action.

16. Operator Service Providers (OSPs). Neither the Commission nor the SBA has developed
a small business size standard specifically for operator service providers. The appropriate size standard
under SI3A rules is for the category Wired Telecommunications Carriers. Under that size standard, such a

24 13C.F.R. § 121.201, NAICS code 5173 10.

25 Trends in Telephone Service at Table 5.3.

2613 C.F.R. § 121.201,NAICS code 517310.

27 Trends in Telephone Service at Table 5.3.

23 13C.F.R. § 121.201,NAICScode5l7llO.

29 Trends in Telephone Service at Table 5.3.

~° 13C.F.R.~ 121.201,NAICScode5l7llO.

~‘ Trends in Telephone Service at Table 5.3.
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business is small if it has 1,500 or fewer employees?2 According to Commission data,33 23 carriers have
reported that they are engaged in the provision of operator services. Of these, an estimated 22 have 1,500
or fewer employees and one has more than 1,500 employees. Consequently, the Commission estimates
that the majority of OSPs are small entities that may be affected by our action.

17. Prepaid Calling Card Providers. Neither the Commission nor the SBA has developed a
small business size standard specifically for prepaid calling card providers. The appropriate size standard
under SBA roles is for the category Telecommunications Resellers. Under that size standard, such a
business is small if it has 1,500 or fewer employees.34 According to. Commission data,35 104 carriers have
reported that they are engaged in the provision ofprepaid calling cards. Of these, 102 are estimated to
have 1,500 or fewer employees and two have more than 1,500 employees. Consequently, the
Commission estimates that all c~ the majority ofprepaid calling card providers are small entities that may
be affected by our action.

18. 800 and 800-Like Service Subscribers.36 These toll-free services fall within the broad
economic census category ofTelecommunications Resellers. This category “comprises establishments
engaged in purchasing access and network capacity from owners and operators of telecommunications
networks and reselling wired and wireless telecommunications services (except satellite) to businesses
and households. Establishments in this industry resell telecommunications; they do not operate
transmission facilities and infrastructure.”37 The SBA has developed a small business size standard for
this category, which is: all such firms having 1,500 or fewer employees.38 Census Bureau data for 2002
show that there were 1,646 firms in this category that operated for the entire year.39 Of this total, 1,642
finns had employment of 999 or fewer employees, and four finns had employment of 1,000 employees or
more.40 Thus, the majority of these finns can be considered small. Additionally, it may be helpful to
know the total numbers of telephone numbers assigned in these services. Commission data show that, as
of June 2006, the total number of 800 numbers assigned was 7,647,941, the total number of 888 numbers
assigned was 5,318,667, the total number of 877 numbers assigned was 4,431,162, and the total number
àf 866 numbers assigned was 6,008,976.41

b. International Service Providers

19. The Commission has not developed a small business size standard specifically for
providers of international service. The appropriate size standards under SBA rules are for the two broad

32 13 C.F.R. § 121.201,NAICS code 517110.

~ Trends in Telephone Service at Table 5.3.

~ 13 C.F.R. § 121.201, NAICS code 517310.

“ Trends in Telephone Service at Table 5.3.

~ We include all toll-free number subscribers in this category, including those for 888 numbers.
~ U.S. Census Bureau, 2007 NAICS Definitions, “517911 Telecommunications Resellers” (partial definition);
http://www.census.gov/naicsf2007JdefINDS 17911 .HTM#N5 17911.
38 l3C.F.R..~ 121.201,NAICS code 517911.

~ U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization,” Table 5, NAICS code 517310 (issued Nov. 2005). Prior to 2007, the
subject category was numbered 517310.

~ Id. The census data do not provide a more precise estimate of the number of firms that have employment of
1,5 00 or fewer emp~yees; the largest category provided is for firms with “1000 en~ployees or more.”
~ Trends in Telephone Service at Tables 18.4-18.8.
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census categories of “Satellite Telecommunications” and “Other Telecommunications.” Under both
categories, such a business is small if it has $13.5 million or less in average annual receipts.42

20. The first category of Satellite Telecommunications “comprises establishments primarily
engaged in providing point-to-point telecommunications services to other establishments in the
telecommunications and broadcasting industries by forwarding and receiving communications signals via
a system of satellites or reselling satellite telecommunications.”43 For this category, Census Bureau data
for 2002 show that there were a total of 371 firms that operated for the entire year.~ Of this total, 307
firms had annual receipts of under $10 million, and 26 firms had receipts of $10 million to $24,999,999~

Consequently, we estimate that the majority of Sateffite Telecommunications finns are, small entities that
might be affected by our action.

21. The second category of Other Telecommunications “comprises establishments primarily
engaged in (1) providing specialized telecommunications applications, such as satellite tracking,
communications telemetry, and radar station operations; or (2) providing sateffite terminal stations and
associated facilities operationally connected with one or more terrestrial communications systems and
capable of transmitting telecommunications to or receiving telecommunications from satellite systems.”46
For this ‘category, Census Bureau data for 2002 show that there were a total of 332 firms that operated for
the entire year.47 Of this total, 259 finns had annualreceipts of under $10 million and 15 firms had
annual receipts of $10 million to $24,999,999.48 Consequently, we estimate that the majority of Other
Telecommunications firms are small entities that might be affected by our action.

c. Wireless Telecommunications Service Providers

22. Below, for those services subject to auctions, we note that, as a general matter, the number
of winning bidders that quali~ as small businesses at the close of an auction does not necessarily
represent the number of small businesses cuirently in service. Also, the Commission does not generally
track subsequent business size unless, in the context of assignments or transfers, unjust enrichment issues
are implicated.

23. Wireless Service Providers. The SBA has developed a small business size standard for
wireless firms within the two broad economic census categories of~~pagj~g~’49 and “Cellular and Other
Wireless Telecommunications.”5° Under both SBA categories, a wireless business is small if it has 1,500
or fewer employees. For the census category of Paging, Census Bureau data for 2002 show that there

42 13 C.F.R. ~ 121.201, NAICS codes 517410 and 517910.

43U.S. Census Bureau, “2002 NAICS Definitions: 517410 Satellite Telecommunications,” available at
http://www.census.gov/epcd/naicso2/def7NDS 1741 0.HTM (visited Oct. 16, 2007).

~ U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 4, NAICS code 517410 (issued Nov. 2005).

451d. An additional 38 firms had annual receipts of $25 million or more.

~ U.S. Census Bureau, “2002 NAICS Definitions: 517910 Other Telecommunications,” available at
http://www.census.govfepcdJnaics02/de~’ND5 179 10.HTM (visited Oct. 16, 2007).

47u.s. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 4, NAICS code 517910 (issued Nov. 2005).

~ Id. An additional 14 firms had annual receipts of $25 million or more.
~ 13C.F.R.~ 121.201,NAICS codeSl72lI (changedfromsl332l inOct 2002).

5° 13 C.F.R. § 121.201, NAICS code 517212 (changed from 513322 in Oct. 2002).
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were 807 firms in this category that operated for the entire year.5’ Of this total, 804 firms had
employment of 999 or fewer employees, and three firms bad employment of 1,000 employees or more.52
Thus, under this category and associated small business size standard, the majority of firms can be
considered small. For the census category of Cellular and Other Wireless Telecommunications, Census
Bureau data for 2002 show that there were 1,397 firms in this category that operated for the entire year.53
Of this total, 1,378 firms had employment of 999 or fewer employees, and 19 firms had employment of
1,000 employees or more.~ Thus, under this second category and size standard, the majority of firms
can, again, be considered small.

24. Cellular Licensees. The SBA has developed a small business size standard for wireless
finns within the broad economic census category “Cellular and Other Wireless Telecommunications.”55
Under this SBA category, a wireless business is small if it has 1,500 or fewer employees. For the census
categoryof Cellular and Other Wireless Telecommunications, Census Bureau data for 2002 show that
there were 1,397 finns in this category that operated for the entire year.56 Of this total, 1,378 firms had
employment of 999 or fewer employees, and 19 firms had employment of 1,000 employees or more.~
Thus, under this category and size standard, the majority of finns can be considered small. Also,
according to Commission data, 437 carriers reported that they were engaged in the provision of cellular
service, Personal Communications Service (PCS), or Specialized Mobile Radio (SMR) Telephony
services, which are placed together in the data.58 We have estimated that 260 of these are small under the
SBA small business size standard.59

25. Paging The SBA has developed a small business size standard for the broad economic
census category of “Paging.”~° Under this category, the SBA deems a wireless business to be small if it
has 1,500 or fewer employees. Census Bureau data for 2002 show that there were 807 finns in this
category that operated for the entire year.6’ Of this total, 804 firms had employment of 999 or fewer
employees, and three firms had employment of 1,000 employees or more.~ In addition, according to

~‘U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 5, NA1CS code 517211 (issued Nov. 2005).

521d. The census data do not provide a more precise estimate of the number of finns that have employment of 1,500
or fewer employees; the largest category provided is finns with “1000 employees or more.”

53U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 5, NAICS code 517212 (issued Nov. 2005).

541d. The census data do not provide a more precise estimate of the number of firms that have employment of 1,500
or fewer employees; the largest category provided is firms with “1000 employees or more.”
~ 13 C.F.R. § 121.201,NAICS code 517212.

~ U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” TableS, NAICS code 517212 (issued Nov. 2005).

57id. The census data do not provide a more precise estimate of the number of firms that have employment of 1,500
or fewer employees; the largest category provided is firms with “1000 employees or more.”
58 Trends in Telephone Seri’ice at Table 5.3.

591d.
60 13 C.F.R. § 121.201,NAJCS code 517211.

6! U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Firm Size

(Including Legal Form of Organization),” Table 5, NAICS code 517211 (issued Nov. 2005).

~ Id. Th usi vide a more precise estimate of the number of fir .f~t have emp1oymen~f
1,500 or fewer employees; the largest category provided is for firms with “1000 employees or more.”
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Commission data,63 365 carriers have reported that they are engaged in the provision of “Paging and
Messaging Service.” Of this total, we estimate that 360 have 1,500 or fewer employees, and five have
more than 1,500 employees. Thus, in this category the majority of firms can be considered small.

26. We also note that, in the Paging Second Report and Order, the Commission adopted a size
standard for “small businesses” for purposes of determining their eligibility for special provisions such as
bidding credits and installment payments.TM In this context, a small business is an entity that, together
with its affiliates and controlling principals, has average gross revenues not exceeding $15 million for the
preceding three years.65 The SBA has approved this definition.66 Au auction of Metropolitan Economic
Area (MBA) licenses commenced on February 24, 2000, and closed on March 2, 2000. Of the 2,499
licenses auctioned, 985 were sold.67 Fifty-seven companies claiming small business status won 440
licenses.~ An auction ofMBA and Economic Area (BA) licenses commenced on October 30, 2001, and
closed on December 5,2001. Of the 15,514 licenses auctioned, 5,323 were sold.~ One hundred thirty-
two companies claiming small business status purchased 3,724 licenses. A third auction, consisting of
8,874 licenses in each of 175 EM and 1,328 licenses in all but three of the 51 MEAs commenced on May
13, 2003, and closed on May28, 2003. Seventy-seven bidders claiming small or very small business
status won 2,093 licenses.70 We also note that, currently, there are approximately 74,000 Common
Carrier Paging licenses.

27. Wireless Communications Services. This service can be used for fixed, mobile,
radiolocation, and digital audio broadcasting satellite uses. The Commission established small business
size standards for the wireless communications services (WCS) auction. A “small business” is an entity
with average gross revenues of $40 million or less for each of the three preceding years, and a “very small
business” is an entity with average gross revenues of $15 million or less for each of the three preceding
years. The SBA has approved these small business size standards.7’ The Commission auctioned
geographic area licenses in the WCS service. In the auction, there were seven winning bidders that
qualified as “very small business” entities, and one that qualified as a “small business” entity.

28. Wireless Telephony. Wireless telephony includes cellular, personal communications
services (PCS), and specialized mobile radio (SMR) telephony carriers. As noted earlier, the SBA has
developed a small business size standard for “Cellular and Other Wireless Telecommunications”
services72 Under that SBA small business size standard, a business is small if it has 1,500 or fewer

63 Trends in Telephone Service, Table 5.3.

~ Revision ofPart 22 and Part 90 ofthe Commission’s Rules to Facilitate Future Development ofPaging Systems,
WT Docket No. 96-18, PP Docket No. 93-235, Second Report and Order, 12 FCC Rcd 2732, 2811-2812, pares. 178-
181 (Paging Second Report and Order); see also Revision ofPart 22 and Part 9Oofthe Commission ‘s Rules to
Facilitate Future Development ofPaging Systems, WT Docket No. 96-18, PP Docket No. 93-23 5, Memorandum
Opinion and Order on Reconsideration, 14 FCC Red 10030, 10085-10088, paras. 98-107 (1999).
65 Paging Second Report and Order, 12 FCC Rod at 2811, pare. 179.

~ See Letter from Aida Alvarez, Administrator, Small Business Administration, to Amy Zoslov, Chief, Auctions
and Industry Analysis Division, Wireless Telecommunications Bureau (dated Dec. 2, 1998) (SBA Dec. 2, 1998
Letter).
67 See 929 and 93! MI-ft Paging Auction Closes, Public Notice, 15 FCC Red 4858 (V/TB 2000).

681d..

~ See Lower and Upper Paging Band Auction Closes, Public Notice, 16 FCC Rcd 21821 (WTB 2002).
~° See Lower and Upper PagingBands Auction Closes, Public Notice, 18 FCC Red 11154 (V/TB 2003).

71 SBA Dec. 2, 1998 Letter.

~ 13 C.F.R. § 121.201,NAICS code 517212.
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employees?3 According to Commission data, 432 carriers reported that they were engaged in the
provision ofwireless telephony.74 We have estimated that 221 of these are small under the SBA small
business size standard.

29. Broadband Personal Commw2ications Service. The broadband Personal Communications
Service (PCS) spectrum is divided into six frequency blocks designated A through F, and the Commission
has held auctions for each block. The Commission defined “small entity” for Blocks C and F as an entity
that has average gross revenues of $40 million or less in the three previous calendar years?5’ For Block F,
an additional classification for “very small business” was added and is defined as an entity that, together
with its affiliates, has average gross revenues of not more than $15 million for the preceding -three
calendar years.76 These standards defining “small entity” in the context of broadband PCS auctions have
been approved by the SBA.77 No small businesses, within the SBA..approved small business size
standards bid successfully for licenses in Blocks A and B. There were 90 winning bidders that qualified’
as small entities in the Block C auctions. A total of 93 small and very small business bidders won
approximately 40 percent of the 1,479 licenses for Blocks]), E, and F?8 On March 23, 1999, the
Commission re-auctioned 347 C, D, E, and F Bidek licenses. There were 48 small business winning
bidders. On January 26, 2001, the Commission completed the auctioTl.pf 422 C and ‘F Broadband PCS
licenses in Auction No. 35. Of the 35 winning bidders in this auction,29 qualified as “small” or “very
small” businesses. Subsequent events, concerning Auction 35, including judicial and agency
determinations, resulted in a total of 163 C and F Block licenses being available for grant.

30. Narrowband Personal Conmiunications Services. The Commission held an auction for
Narrowband PCS licenses that commenced on July 25, 1994, and closed on July 29, 1994. A second
auction commenced on October 26, 1994 and closed on November 8, 1994. For purposes of the first two
Narrowband PCS auctions, “small’ businesses” were entities with average gross revenues for the prior
three calendar years of $40 million or less?9 Through these auctions, the Commission awarded a total of
41 licenses, 11 of which were obtained by four small businesses.80 To ensure meaningful participation by
small business entities in future auctions, the Commission adopted a two-tiered small business size

~ Id.
~ Trends in Telephone Service at Table 5.3.

~ Amendment ofParts 20 and 24 of the Commission’s Rules — Broadband PCS Competitive Bidding and the

Commercial Mobile Radio Service Spectrum Cap, WT Docket No. 96-59, Report and Order, 11 FCC Red 7824,61
FR 33859 (July 1, 1996) (PCS Order); see also 47 C.F.R. § 24.720(b).

76See PCS Order, 11 FCC Red 7824.
~ See, e.g., Implementation ofSection 30902 ofthe Communications Act — Competitive Bidding, PP Docket No. 93-

253, Fifth Report and Order, 9 FCC Red 5332, 59 FR 37566 (July 22, 1994).
n FCC News, Broadband PCS, 1), E and F Block Auction’Closes, No.71744 (rel. Jan. 14, 1997); see also’

Amendment ofthe Commission’s Rules Regarding Installment Payment Financingfor Personal Communications
Services (PCS) Licenses, WT Docket No. 97-82, Second Report and Order, 12 FCC Rcd 16436, 62 FR 55348 (Oct.
24, 1997).

~ Implementation ofSection 3090) ofthe Communications Act — Competitive Bidding Narrawband PCS, Third
Memorandum Opinion and Order and Further Notice of Proposed Ru1em~king, 10 FCC Red 175, 196, para.46
(1994).
~ Announcing the High Bidders in the Auction often Nationwide Narrowband PCS Licenses. Winning Bids

Total $617,006,674, Public Notice, PNWL 94-004 (rei Aug. 2, 1994); Announcing the High Bidders in the Auction
--of3O-Regional-NarrowbandPCS Licenses; Winning~BWsTotal4490,901~787,~
Nov. 9, 1994).
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standard in the Narrowband PCS Second Report and Order.8’ A “small business” is an entity that,
together with affiliates and controlling interests, has average gross revenues for the three preceding years
of not more than $40 million.~ A “very small business” is an entity that, together with affiliates and
controlling interests, has average gross revenues for the three preceding years of not more than $15
million.83 The SBA has approved these small business size standards.~ A third auction commenced on
October 3, 2001 and closed on October 16, 2001. Here, five bidders won 317 (Metropolitan Trading
Areas and nationwide) licenses.85 Three of these claimed status as a small or very small entity and won
311 licenses.

31. 220MHz Radio Service — Phase ILicensees. The 220 MHz service has both Phase I and
Phase 11 licenses. Phase I licensing was conducted by lotteries in 1992 and 1993. There are
approximately 1,515 such non-nationwide licensees and four nationwide licensees currently authorized to
operate in the 220 MHz band. The Commission has not developed a small business size standard for
small entities specifically applicable to such incumbent 220 MHz Phase I licensees. To estimate the
number of such licensees that are small businesses, we apply the small business size standard under the
SBA rules applicable to “Cellular and Other Wireless Telecommunications” companies. This category
provides that a small business is a wireless company employing no more than 1,500 persons.86 For the
census category Cellular and Other Wireless Telecommunications, Census Bureau data for 1997 show
that there were 977 firms in this category, total, that operated for the entire year.87 Of this total, 965 firms
had employment of 999 or fewer emp1oyees~ and an additional 12 firms had employment of 1,000
employees or more.88 Thus, under this second category hand size standard, the majority of firms can,
again, be considered small. Assuming this general ratio continues in the ‘context of Phase I 220 MHz

‘licensees, the Commission estimates that nearly all such licensees are small businesses under the SBA’s
small business size standard. In addition, limited preliminary census data for 2002 indicate that the total
number of cellular and other wireless telecommunications caniers increased approximately 321 percent
from 1997 to 2002.89

81Amendment ofthe Commission’s Rules to Establish New Personal Communications Services, Narrowband PCS,
FT Docket No. 92-100, PP Docket No. 93-253, Second Report and Order and Second Further Notice of Proposed
Rule Making, 15 FCC Red 10456, 10476, para. 40 (2000).
82 Id.

83 Id.

~ See Letter from Aida Alvarez, Administrator, Small l3usiness Administration, to Amy Zoslov, Chief, Auctions
and Industry Analysis Division, Wireless Telecommunications Bureau, Federal Communications Commission
‘(dated Dec. 2, 1998).

855ee Narrowband PCS Auction Closes, Public Notice, 16 FCC Red 18663 (WTB 2001).
86 13 C.F.R. § 121.201, NAICS code 517212.

87US Census Bureau, 1997 Economic Census, Subject Series: “Information,” Table 5, Employment Size of Firms
Subject to Federal Income Tax: 1997, NAICS code 513322 (issued Oct. 2000).

881d. The census data do not provide a more precise estimate of the number of firms that have employment of 1,500
or fewer employees; the largest category provided is “Firms with 1000 employees or more.”

89See U.S. Census Bureau, 2002 Economic Census, Industry Series: “Information,” Table 2, Comparative Statistics
for the United States (1997 NAICS Basis): 2002 and 1997, NAICS code 513322 (issued Nov. 2004). The
preliminary data indicate that the total number of”establisbments” increased from 2,959 to 9,511. In this context,
the number of establishments is a less helpful indicator of small business prevalence than is the number of “firms,”
because the latter number takes into account the concept of Common ownership or controL The more helpful 2002
census data on firms, including employment and receipts numbers, will be issued in late 2005.
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32. 220 MHz Radio Service — Phase II Licensees. The 220 MHz service has both Phase I and
Phase 11 licenses. The Phase 11220 MHz service is a new service and is subject to spectrum auctions. In
the 220 MHz Third Report and Order, we adopted a small business size standard for “small” and “very
small” businesses for purposes of determining their eligibility for special provisions such as bidding
credits andinstaliment payments.9° This small business size standardindicates that a “si~iafl business” is
an entity that, together with its affiliates and controlling principals, has average gross revenues not
exceeding $15 million for the preceding three years.91 A “very small business” is an entity that, together
with its affiliates and controlling principals, has average gross revenues that do not exceed $3 million for
the preceding three years. The SBA has approved these small business size standards.92 Auctions of
Phase 11 licenses commenced on September 15, 1998, and closed on October 22, I998.~~ In the first
auction, 908 licenses were auctioned in three different.~sized geographic areas: three nationwide licenses,
30 Regional Economic Area Group (EAG) Licenses, and 875 Economic Area (BA) Licenses. Of the 908
licenses auctioned, 693 were soldY~ Thirty-nine small businesses won licenses in the first 220 MHz
auction. The second auction included 225 licenses: 216 BA licenses and 9 BAG licenses. Fourteen
companies claiming small business statns won 158 licenses.95

33. 800 MHz and.900 MHz Specialized Mobile Radio Licenses. The Commission awards
“small entity” and “very small entity” bidding credits in auctions for Specialized Mobile Radio (SMR)
geographic area licenses in the 800 MHz and 900 MHz bands to firms that had revenues of no more than
$15 million in each of the three previous calendar years, or that had revenues of no more than $3 million
in each of the previous calendar years, respectively.96 These bidding credits apply to SMR providers in
the 800 MHz and 900 MHz bands that either hold geographic area licenses or have obtained extended.
implementation authorizations. The Commission does not know how many firms provide 800 MHz or
900 MHz geographic area SMR service pursuant to extended implementation authorizations, nor how
many of these providers have annual revenues of no more than $15 million. One finn has over $15
million in revenues. The Commission assumes, for purposes here, that all of the remaining existing
extended implementation autho±ations are held by small entities, as that term is defined by the SBA.
The Commission has held auctions for geographic area licenses in the 800 MHz and 900 MHz SMR
bands. There were 60 winning bidders that qualified as small or very small entities in the 900 MHz SMR
auctions. Of the 1,020 licenses won in the 900 MHz auction, bidders qualifying as small or very small
entities won 263 licenses. In the 800 MHz auction, 38 of the 524 licenses won were won by small and
very small entities.

34. 700 MHz Guard Band Licensees. In the 700MHz Guard Band Order, we adopted a small
business size standard for “small businesses” and “very small businesses” for purposes of determining
their eligibility for special provisions such as bidding credits and installment payments.97 A “small
business” as an entity that, together with its affiliates and controlling principals, has average gross.

~° 220 MHz Third Report and Order, 12 FCC Red 10943, 11068-70, pares. 291-95 (1997).

911d. at 11068, pare. 291.

~ See Letter from A. Alvarez, Administrator, SBA, to D. Phythyon, Chief, Wireless Telecommunications Bureau,
FCC (Jan. 6, 1998).
~ generally 220 MHz Service Auction Closes, Public Notice, 14 FCC Red 605 (1998).

~ See, e.g., FCC Announces It is Prepared to Grant 654 Phase 11220 MHz Licenses After Final Payment is Made,
Public Notice, 14 FCC Rcd 1085 (1999).

95Phase 11220 MHz Service Spectrum Auction Closes, Public Notice, 14 FCC Red 11218 (1999).
~ 47 C.F.R. § 90.8 14(b)(1).

~ See~Servicei?ulesfor the 746~764M IzBaids~an Revision~to parr27~ofthe~Commissions~Rules7WT Docket
No. 99-168, Second Report and Order, 15 FCC Rcd 5299, 65 FR 17594 (2000).
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revenues not exceeding $15 million for the preceding three years. Additionally, a “very small business”
is an entity that, together with its affiliates and controlling principals, has average gross revenues that are
not more than $3 million for the preceding three years. An auction of 52 Major Economic Area (MEA)
licenses commenced on September 6, 2000, and closed on September 21, 2000.98 Of the 104 licenses
auctioned, 96 licenses were sold to nine bidders. Five of these bidders were small businesses that won a
total of 26 licenses. A second auction of 700 MHz Guard Band licenses commenced on February 13,
2001 and closed on February 21, 2001. All eight of the licenses auctioned were sold to three bidders.
One of these bidders was a small business that won a total of two 1icensesY~

35. Rural Radiotelephone Service. The Commission has not adopted a size standard for small
businesses specific to the Rural Radiotelephone Service.’00 A significant subset of the Rural
Radiotelephone Service is the Basic Exchange Telephone Radio System (BETRS).’°’ The Commission
uses the SBA’s small business size standard applicable to “Cellular and Other Wireless
Telecommunications,” i.e., an entity employing no more than 1,500 persons.’°2 mere are approximately
1,000 licensees in the Rural Radiotelephone Service, and the Commission estimates that there are 1,000
or fewer small entity licensees in the Rural Radiotelephone Service that may be affected by the rules and
policies adopted herein.

36. Air-Ground Radiotelephone Service. The Commission has not adopted a small business
size standard specific to the Air-Ground Radiotelephone Service.’03- We will use SBA’s small business
size standard applicable to “Cellular and Other Wireless Telecommunications,” i.e., an entity employing
no more than 1,500 persons.’°’~ There are approximately 100 licensees in the Air-Ground Radiotelephone
Service, and we estimate that almost all of them qualif~’ as small under the SBA small business size
standard.

37. Aviation and Marine Radio Services, Small businesses in the aviation and marine radio
services use a very high frequency (VHF) marine or aircraft radio and, as appropriate, an emergency
position-indicating radio beacon (and/or radar) or an emergency locator transmitter. The Commission has
not developed a small business size standard specifically applicable to these small businesses. For
purposes of this analysis, the Commission uses the SBA small business size standard for the category
“Cellular and Other Telecommunications,” which is 1,500 or fewer employees.’85 Most applicants for
recreational licenses are individuals. Approximately 581,000 ship station licensees and 131,000 aircraft
station licensees operate domestically and are not subject to the radio camiage requirements of any statute
or treaty. For purposes of our evaluations in this analysis, we estimate that there are up to approximately
712,000 licensees that are small businesses (or individuals) under the SBA standard. In addition, between
December 3, 1998 and December 14, 1998, the Commission held an auction of 42 VHF Public Coast
licenses in the 157.1875-157.4500 MHz (ship transmit) and 161.775-162.0125 MHz (coast transmit)
bands. For purposes of the auction, the Commission defined a “small” business as an entity that, together
with controlling interests and affiliates, had average gross revenues for the preceding three years not to
exceed $15 million dollars. In addition, a “very small” business is one that, together with controlling

~ See generally 220 Ivfffz Service Auction Closes, Public Notice, Report No. WI’ 98-36 (rel. Oct. 23, 1998).

~ 700 MHz Guard BandAuction Closes, Public Notice, 16 FCC Rcd 4590 (rel. Feb. 22, 2001).

‘°°The service is defined in section 22.99 of the Commission’s Rules, 47 C.F.R. § 22.99.
101 BETRS is defined in sections 22.757 and 22.759 of the Commission’s Rules, 47 C.F.R. ~ 22.757,22.759.

102 13 C.F.R. § 121.201, NAJCS code 517212.

103 The service is defined in section 22.99 of the Commission’s Rules, 47 C.F.R. § 22.99.

104 13 C.F.R. § 121.201, NAICS code 517212.

lOSJd
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interests and affiliates, had average gross revenues for the preceding three years not to exceed $3 tiiillion
dollars.’06 There are approximately 10,672 licensees in the Marine Coast Service, and the Commission
estimates that almost all of them qualify as “small” businesses under the above special small business size
staridards.

38. Offshore Radiotelephone Service. This service operates on several UHF televisioã
broadcast channels that are not used for television broadcasting in the coastal areas of states bordering the
Guif of Mexico.’°7 There are presently approximately 55 licensees in this service. We are unable to
estimate at this time the number of licensees that would qualify as small under the SBA’s small business
size standard for “Cellular and Other Wireless Telecommunications” services.’08 Under that SBA small
business size standard, a business is sntall if it has 1,500 or fewer employees.’09

39. 39 GHz Service. The Commission created a special.small business size standard for 39
GHz licenses — an entity that has average gross revenues of $40 million or less in the three previous
calendar years.”° An additional size standard for “very small business” is: an entity that, together with
affiliates, has average gross revenues of not more than $15 million for the preceding three calendar
years.” The SBA has approved these small business size standards.”2 The auction of the 2,173 39 GIlz
licenses began on April 12,2000 and closed on May 8, 2000. The 18 bidders who claimed small business
status won 849 licenses. Consequently, the Commission estimates that 18 or fewer 39 Gllz licensees are
small entities that may be affected by the rules and polices adopted herein.

40. Wireless Cable Systems. Wireless cable systems use 2 GHz band frequencies of the
Broadband Radio Service (“BRS”), formerly Multipoint Distribution Service (“MDS”),”3 and the
Educational Broadband Service (“EBS”), formerly Instructional Television Fixed Service (“ITFS”),”4 to

‘°6Amendment of the Commi.ssion ‘s Rules Concerning Maritime Communications, PR Docket No. 92-257, Third
Report and Order and Memorandum Opinion and Order, 13 FCC Rcd 19853 (1998).

‘°7This service is governed by Subpart I of Part 22 of the Commission’s rules: See47 C.F.R. §~ 22.l001-.1037.
- ‘°~ 13 C.F.R. § 121.201, NAICS code 517212.

‘°91d.

“°See Amendment ofthe Commission’s Rules Regarding the 37.0-38.6 GIft and 38.6-40.0 GHz Bands, ET Docket
No. 95-1 83, Report and Order and Notice of Proposed Rulemaking, 12 FCC Rcd 18600, 63 FR 6079 (Feb. 6, 1998).

“Id.

“2See Letter from Aida Alvarez, Administrator, SBA, to Kathleen O’Brien Ham, Chief, Auctions and Industiy
Analysis Division, Wireless Telecommunications Bureau, FCC (Feb. 4, 1998).
“~ MDS, also known as Multichannel Multipoint Distribution Service (“MMDS”), is regulated by Part 21 of the

Commission’s rules, see 47 C.F.R. Part 21, subpart K, and has been renamed the Broadband Radio Service (BRS).
See Amendment ofParts 1, 21, 73, 74 and 101 ofthe Commission’s Rules to Facilitate the Provision afFixed and
Mobile Broadband Access, Educational and Other Advanced Services in the 2150-2162 and 2500-2690 MHz Bands;
Part I ofthe Commission’s Rules - Further Competitive Bidding Procedures; Amendment ofParts 21 and 74 to
Enable Muttipoint Distribution Service and the Instructional Television Fixed Service Amendment ofParts 21 and
74 to Engage in Fixed Two-Way Transmissions; Amendment ofPart5 21 and 74 ofthe Commission’s Rules With
Regard to Licensing in the Muttipoint Distribution Service and in the Instructional Television Fixed Servicefor the
GulfofMexico; Promoting Efficient Use ofSpectrum Through Elimination ofBarriers to the Development of
Seconda~y Markets, WT Docket Nos. 03-66, 03-67, 02-68, and 00-230, MM Docket No. 97-2 17, RM-10586, RM
9718, Report and Order and Further Notice ofProposed Rulemaking, 19 FCC Rcd 14165 (2004) (MDS/JTFS
Order).
114 JTES systems are regulated by Part 74 of the Commission’s rules; see 47 C.F.R. Part 74, subpart I. 1TFS, an

educational service,-has been renamed the-Educational Broadband Service-(EBS)._See-MDS/I.TFS Order,-19~FCC_.
Rcd 14165. ITFS licensees, however, are permitted to lease spectrum for MDS operation.
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transmit video programming and provide broadband services to residential subscribers.115 These services
were originally designed for the delivery ofmultichannel video programming, similar to that of traditional
cable systems, but over the past several years licensees have focused their operations instead on providing
two-way high-speed Internet access services.”6 We estimate that the number of wireless cable
subscribers is approximately 100,000, as ofMarch 2005. Local Multipoint Distribution Service
(“LMDS”) is a flxed broadband point-to-multipoint microwave service that provides for two-way video
telecommunications.”7 As described below, the SBA small business size standard for the broad census
category of Cable and Other Program Distribution, which consists of such entities generating $13.5
million or less in annual receipts, appears applicable to MDS, ITFS and LMDS.”~ Other standards also
apply, as described.

41. The Commission has defined small MDS (now BRS) and LMDS entities in the context of
Commission license auctions. In the 1996 MDS auction,~9 the Commission defined a small business as
an entity that had annual ayerage gross revenues of less than $40 million in the previous three calendar
years.’2° This definition of a small entity in the context of MDS auctions has been approved by the
SBA.’2’ In the MDS auction, 67 bidders won 493 licenses. Of the 67 auction winners, 61 claimed status
as a small business. At this time, the Commission estimates that of the 61 small business MDS auction
winners, 48 remain small business licensees. In addition to the 48 small businesses that hold BTA
authorizations, there are approximately 392 incumbent MDS licensees that have gross revenues that are
not more than $40 million and are thus considered small entities.mn MDS licensees and wireless cable
operators that did not receive their licenses as a result of the MDS auction fall under the SBA small
business size standard for Cable and Other Program Distribution. Information available to us indicates
that there are approximately 850 of these licensees and operators that do not generate revenue in excess of
$13.5 million annually. Therefore, we estimate that there are approximately 850 small entity MDS (or
BRS) providers, as defined by the SBA and the Commission’s auction rules.

115 See Annual Assessment ofthe Status ofCompetition in the Marketfor the Deliveiy of Video Programming,

Eleventh Annual Report, 20 FCC Rcd 2507, 2565, para. 131 (200.6) (2006 Cable Competition Report).

~ Id.
117 See Rulemaking to Amend Parts 1, 2, 21, and 25 ofthe Commission’s Rules to Redesignate the 2 7.5-29.5 GHz

Frequency Band, to Reallocate the 29.5-30.0 GHz Frequency Band, to Establish Rules and Policiesfor Local
MuItipoint Distribution Service andfor Fix Satellite Services, CC Docket No. 92-297, Second Report and Order,
Order on Reconsideration, and Fifth Notice of Proposed Rulemaking, 12 FCC Rcd 12545 (1997) (Local Mullipoint
Distribution Service Order).
‘~ 13 C.F.R. § 121.201, NAICS cede 517510.

“~ MDS Auction No. 6 began on November 13, 1995, and closed on March 28, 1996. (67 bidders won 493

licenses.)
120 ~ C.F.R. § 21.961(b)(l).

121 See Amendment ofParts 21 and 74 ofthe Commission’r Rules With Regard to Filing Procedures in the

Multipoint Distribution Service & in the Instructional Television Fixed Service, MM Docket No. 94-131, PP Docket
No. 93-253, Report and Order, 10 FCC Rcd 9589 (1995).
~ 47 U.S.C. § 309(j). Hundreds of stations were licensed to incumbent MDS licensees prior to implementation of

Section 309(j) of the Communications Act of 1934, 47 U.S.C. § 309(j). For these pie-auction licenses, the
applicable standard is SBA’s small business size standards for “other telecommunications” (annual receipts of $13.5
million or less). See 13 C.F.R. § 121.201, NAICS code 517910.
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42. Educational institutions are included in this analysis as small entities; however, the
Commission has not created a specific small business size standard for 1TFS (now EBS).’~ We estimate
that there are currently 2,032 fl_PS (or EBS) licensees, and all but 100 of the licenses are held by
educational institutions. Thus, we estimate that at least 1,932 ITFS licensees are small entities.

43. In the 1998 and 1999 LMDS auctions,124 the Commission defined a small business as an
entity that has annual average gross revenues of less than $40 million in the previous three calendar
years.’25 Moróover,the Commission added an additional classification for a “very small business,” which
was defined as an entity that had annual average gross revenues of less than $15 million in the previous
three calendar years.’26 These definitions of “small business” and “very small business” in the context of
the LMI)S auctions have been approved by the SBA.’27 In the first LMDS auction, 104 bidders won 864
licenses. Of the 104 auction winners, 93 claimed status as small or very small businesses. In the LMI)S
re-auction, 40 bidders won 161 licenses. Based on this information, we believe that the number of small
LMDS licenses will include the 93 winning bidders in the first auction and the 40 winning bidders in the
re-auction, for a total of 133 small entity LMDS providers as defined by the SBA and the Commission’s
auction rules.

44. Local MultipointDistribution Service. Local Multipoii~t Distribution Service (LMDS) is a
fixed broadband point-to-multipoint microwave service that provides for two-way video
telecommunications.’28 The auction of the 1,030 LMDS licenses began on February 18, 1998 and closed
on March 25, 1998. The Commission established a small business size standard for LMDS licensees as
an entity that has average gross revenues of less than $40 million in the three previous calendar years.’29

• An additional small business size staiidard for “very small business” was added as an entity that together
with its affiliates, has average gross revenues ofnot more than $15 million for the preceding three

• calendar years.’3° The SBA has approved these small business size standards in the context of LMDS
auctions.’3’ There were 93 winning bidders that qualified as small entities in the LMDS auctions. A total
of 93 small and very small business bidders won approximately 277 A Block licenses and 387 B Block
licenses. On March 27, 1999, the Commission re-auctioned 161 licenses; there were 40 winning bidders.
Based on this information, we conclude that the number of small LMDS licenses consists of the 93
winning bidders in the first auction and the 40 winning bidders in the re-auction, for a total of 133 small
entity LMDS providers.

123 In addition, the term “small entity’ under SBRBFA applies to small organizations (nonproflts) and to small
govemmentaljwisdictions (cities, counties, towns, townships, villages, school districts, and special districts with
populations of less than 50,000). 5 U.S.C. §~ 601(4)-(6). We do not collect annual revenue data on fl_PS licensees.
124 The Commission has held two LMDS auctions: Auction 17 and Auction 23. Auction No. 17, the first LMDS

auction, began on February 18, 1998, and closed on March 25, 1998. (104 bidders won 864 licenses.) Auction No.
23, the LMI)S re-auction, began on April 27, 1999, and closed on May 12, 1999. (40 bidders won 161 licenses.)
125 See Local Mullipoint Distribution Service Order, 12 FCC Red at 12545.

‘261d.

‘27See Letter from A. Alvarez, Administrator, SBA, to Daniel Phythyon, Chief, Wireless Telecommunications
Bureau, FCC (January 6, 1998).

‘28See Local Mullipoint Distribution Service Order, 12 FCC Rcd 12545.

‘291d.
t30 id.

‘31Se~Letter fr~m~AidaAlvar~A~m nis r,SBAfr~Däh~
Bureau, FCC (Jan. 6, 1998).
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45. 218-219MHz Service. The first auction of 218-219 MHz spectrum resulted in 170 entities
winninglicenses for 594 Metropolitan Statistical Area (MSA) licenses. Of the 594 licenses, 557 were
won by entities qualifying as a small business. For that auction, the small business size standard was an
entity that, together with its affiliates, has no more than a $6 million net worth and, after federal income
taxes (excluding any carry over losses), has no more than $2 million in annual profits each year for the
previous two years.’32 In the 218-219 MHz Report and Order and Memorandum Opinion and Order, we
established a small business size standard for a “small business” as an entity that, together with its
affiliates and persons or entities that hold interests in such an entity and their affiliates, has average annual
gross revenues not to exóeed $15 million for the preceding three years.’33 A “very small business” is
defined as an entity that, together with its affiliates and persons or entities that hold interests in such an
entity and its affiliates, has average annual gross revenues not to exceed $3 million for the preceding three
years.’~ We cannot estimate, however, the number of licenses that will be won by entities qualifying as
small or very small businesses under our rules in future auctions of 218-219 MHz spectrum.

46. 24 GHz — Incumbent Licensees. This analysis may affect incumbent licensees who were
relocated to the 24 GHz band from the 18 GHz band and applicants who wish to provide services in the
24 GHz band. The applicable SBA small business size standard is that of “Cellular and Other Wireless
Telecommunications” companies. This category provides that such a company is small if it employs no
more than 1,500 persons.’3 According to Census Bureau data for 1997, therewere 977 fIrms in this
category, total, that operated for the entire year.’36 Of this total, 965 finns had employment of 999 or
fewer employees, and an additional 12 firms had employment of 1,000 employees or more.’37 Thus,
under this size standard, the great majority of firms can be considered small. These broader census data.
notwithstanding, we believe that there are only two licensees in the 24 0Hz band that were relocated from
the 18 0Hz band, Teligent’38 and TRW, Inc. It is our understanding that Teligent and its related
companies have less than 1,500 employees, though this may change in the future. TRW is not a small
entity. Thus, only one incumbent licensee in the 24 GHz band is a small business entity.

47. 24 0Hz — Future Licensees. With respect to new applicants in the 24 0Hz band, the small
business size standard for “small business” is an entity that, together with controlling interests and
affiliates, has average annual gross revenues for the three preceding years not in excess of $15 million.139
“Very small business” in the 24 0Hz band is an entity that, together with controlling interests and

‘32lmplementation ofSection 3090) ofthe Communications Act — Competitive Bidding, PP Docket No. 93-253,
Fourth Report and Order, 9 FCC Rcd 2330, 59 FR 24947 (May 13, 1994).

‘33Amendment ofPart 95 ofthe Commission’s Rules to Provide Regulatoiy Flexibility in the 218-219 MRz Service,
WT Docket No. 98-169, Report and Order and Memorandum Opinion arid Order, 15 FCC Rcd 1497,64 FR 59656
(Nov. 3, 1999).

‘MId. V

135 13 C.F.R § 121.201, NAICS code 517212.

136~~~ Census Bureau, 1997 Economic Census, Subject Series: Information, “Employment Size ofFinns Subject
to Federal Income Tax: 1997,” Table 5, NAICS code 513322 (issued Oct. 2000).

‘371d. The census data do not provide a more precise estimate of the number of firms that have employment of
1,500 or fewer employees; the largest category provided is “Firms with 1,000 employees or more.”

‘38Teligent acquired the DEMS licenses of FirstMark, the only licensee other than TRW in the 24 GHz band whose
license has been modified to require relocation to the 24 GHz band.

‘39Amendments to Parts 1,2, 87 and 101 ofthe Commission’s Rules to License Fixed Services at 24 GHz, WT
Docket No. 99-327, Report and Order, 15 FCC Rcd 16934, 16967, pare. 77 (2000); see also 47 C.F.R.
§ l01.538(a)(2).
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affiliates, has average gross revenues not exceeding $3 million for the preceding three years.’4° The SBA
has approved these small business size standards.’4’ These size standards will apply to the future auction,
if held.

2. Cable and OVS Operators

48. Cable Television Distribution 5er~’ices. Since 2007> these services have been defined
within the broad economic census category of Wired Telecommunications Carriers; that category is
defined as follows: ‘9~his industry comprises establishments primarily engaged in operating and/or
providing access to transmission facilities and infrastructure that they own and/or lease for the
transmission of voice, data, text, sound, and video using wired telecommunications networks.
Transmission facilities may be based on a single technology or a combination of technologies.”42 The
SBA has developed a small business size standard for this category, which is: all such finns having 1,500
or fewer employees. To gauge small business prevalence for these cable services we must, however, use
current census data that are based on the previous category of Cable and Other Program Distribution and
its associated size standard; that size standard was: all such firms having $13.5 million or less in annual
receipts)43 According to Census Bureau data for 2002, there were a total of 1,191 finns in this previous
category that operated for the entire year.’~” Of this total, 1,087 firms had annual receipts of under $10
million, and 43 firms had receipts of $10 million or more but less than $25 millioii.’45 Thus, the majority
of these firms can be considered small.

49. Cable Companies and Systems. The Commission has also developed its own smaii
business size standards, for the purpose of cable rate regulation. Under the Commission’s rules, a “small
cable company” is one serving 400,000 or fewer subscribers, nationwide.’~ Industry data indicate that, of
1,076 cable operators nationwide, all but eleven are small under this size standard.’47 In addition, under
the Commission’s rules, a “small system” is a cable system serving 15,000 or fewer subscribers.’~
Industry data indicate that, of 7,208 systems nationwide, 6,139 systems have under 10,000 subscribers,

‘~Amendments to ParLr 1,2, 87 and 101 ofthe Commission’s Rules to License Fixed Services at 24 GHZ, WT
Docket No. 99-327, Report and Order, 15 FCC Red 16934, 16967, pam. 77 (2000); see also 47 C.F.R.
§ l0l.538(a)(1).

‘41See Letter from Gary M. Jackson, Assistant Administrator, SBA, to Margaret W. Wiener, Deputy Chief,
Auctions and Industxy Analysis Division, Wireless Telecommunications Bureau, FCC (July 28, 2000).
142 U.S. Census Bureau, 2007 NAJCS Definitions, “517110 Wired Telecommunications Carriers” (partial

definition); httpJ/www.census.gov/naics/2007/de~ND5 171 10.HTM#N5 17110.
143 13C.F.R~ 121.201,NAICS code 517110.

~ U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, Table 4, Receipts Size ofFirms for

the United States: 2002, NAICS code 517510 (issued November 2005).
143 Id. An additional 61 firms had annual receipts of $25 million or more.

‘~ 47 C.F.R § 76.961(e). The Commission determined that this size standard equates approximately to a size
standard of $100 million or less in annual revenues, implementation ofSections ofthe 1992 CableAct: Rate
Regzilation, Sixth Report and Order and Eleventh Order on Reconsideration, MM Docket Nos. 92-266,93-215, 10
FCC Rcd 7393, 7408 (1995).
“v These data are derived from: LR. Bowker, Broadcasting & Cable Yearbook 2006, “Top 25 Cable/Satellite

Operators,” pages A-8 & C-2_(data current as of June 30, 2005); Warren Communications News, Television &
~~

‘~‘~ 47 C.F.R. § 76.901(c).

HeinOnline -- 22 1~25~4 F.C.C.R. 19594 2007 3 4 8



Federal Communications Commission FCC 07-188

and an additional 379 systems have 10,000-19,999 subscribers.’49 Thus, under this second size standard,
most cable systems are small

50. Cable System Operators. The Communications Act of 1934, as amended, also contains a
size standard for small cable system operators, which is “a cable operator that, directly or through an
affiliate, serves in the aggregate fewer than 1 percent of all subscribers in the United States and is not
affiliated with any entity or entities whose gross annual revenues in the aggregate exceed
$250,000,O00.”~° The Commission has determined that an operator serving fewer than 677,000
subscribers shall be deemed a small operator, if its annual revenues, when combined with the total annual
revenues of all its affiliates, do not exceed $250 million in the aggregate.15’ Industry data indicate that, of
1,076 cable operators nationwide, all but ten are small under this size standard.’52 We note that the
Commission neither requests nor collects information on whether cable system operators are affiliated
with entities whose gross annual revenues exceed $250 million,’53 and therefore we are unable to estimate
more accurately the number of cable system operators that would qualify as small under this size
standard.

51. Open Video Systems (0 V~). In 1996, Congress established the open video system (OVS)
framework, one of four statutorily recognized options for the provision of video programming services by
local exchange carriers (LECs))~ The OVS framework provides opportunities for the distribution of
video programming other than through cable systems. Because OVS operators provide subscription
services,’55 OVS falls within the SBA small business size standard of Cable and Other Program
Distribution Services, which consists of such entities having $13.5 million or less in annual receipts.’56
The Commission has certified 25 OVS operators, with some now pràviding service. Broadband service
providers (BSPs) are currently the only significant holders of OVS certifications orlocal OVS
franchises.’57 As of June, 2005, BSPs served approximately 1.4 million subscribers, representing 1.5
percent of all MVPD households.’58 Affiliates ofResidential Communications Network, Inc. (RCN),
which serves about 371,000 subscribers as of June, 2005, is currently the largest BSP and 14th largest

149 Warren Communications News, Television & Cable Factbook 2006, “U.S. Cable Systems by Subscriber Size,”

page F-2 (data current as of Oct. 2005). The data do not include 718 systems for which classifying data were not
available.
‘~o 47 U.S.C. § 543(m)(2); see 47 C.F.R. § 76.901(f) & nn. 1-3.

‘~‘ 47 C.F.R. § 76.901(f); see FCC Announces New Subscriber Countfor the Definition ofSmall Cable Operator,

Public Notice, DA 01-158, 16 FCC Rcd 2225 (Cable Services Bureau, Jan. 24, 2001).
152 These data are derived from: R.R. Bowker, Broadcasting & Cable Yearbook 2006, ‘~1’op 25 Cable/Satellite

Operators,” pages A-8 & C-2 (data current as of June 30, 2005); Warren Communications News, Television &
Cable Factbook 2006, “Ownership of Cable Systems in the United States,” pages D- 1805 to D-1 857.
~ The Commission does receive such information on a case-by-case basis if a cable operator appeals a local

franchise authority’s finding that the operator does not qualify as a small cable operator pursuant to § 76.901(f) of
the Commission’s rules. See 47 C.F.R. § 76.909(b).

‘~ 47 U.S.C. § 57 1(a)(3)-(4). See AnnualAssessment ofthe Status ofCompetition in the Marketfor the Deliveiy of
Video Programming, Eleventh Annual Report. 20 FCC Rcd 2507, 2549, pars. 88(2006) (2006 Cable Competition
Report).
~ See 47 U.S.C. § 573.

156 13C.F.R.~ 121.201,NAlCScode5l75lO.

~ See 2006 Cable Competition Report, 20 FCC Rcd at 2549, pars. 88. BSPs are newer firms that are building
state-of-the-art, facilities-based networks to provide video, voice, and data services over a single network.
158 See id. at 2507, para. 14.
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MVPD.’59 RCN received approval to operate OVS systems in New York City, Boston, Washington, D.C.
and other areas. The Commission does not have financial information regarding the entities authorized to
provide OVS, some of which may not yet be operational. We thus believe that at least some of the OVS
operators may qualify as small entities.

3. Internet Service Providers

52. Internet Service Providers. The SBA has developed a small business size standard for
Internet Service Providers (ISPs). ISPs “provide clients access to the Internet and generally provide
related services such as web hosting, web page designing, and hardware or software consulting related to
Internet connectivity.”6° Under the SBA size standard, such a business is small if it has average annual
receipts of $23 million or less.’6’ According to Census Bureau data for 2002, there were 2,529 firms in
this category that operated for the entire year.’62 Of these, 2,437 fIrms bad annual receipts of under $10
million, and an additional 47 firms had receipts of between $10 million and $24, 999,999. Consequently,
we estimate that the majority of these firms are small entities that may be affected by our action.

4. Other Internet-Related Entities

53. Web Search Portals. Our action pertains to VoIP services, which could be provided by
entities that provide other services such as ~mail, online gaming, web browsing, video conferencing,
instant messaging, and other, similar IF-enabled services. The Commission has not adopted a size
standard for entities that create or provide these types of services or applications. However, the Census
Bureau has identified firms that “operate web sites that use a search engine to generate and maintain
extensive databases of Internet addresses and content in an easily searchable format. Web search portals
often provide additional Internet services, such as e-mail, connections to other web sites, auctions, news,
and other limited content, and serve as a home base for Internet users.”63 The SBA has developed a
small business size standard for this category; that size standard is $6.5 million or less in average annual
receipts.’TM According to Census Bureau data for 2002, there were 342 finns in this category that
operated for the entire year.’~ Of these, .303 had annual receipts of under $5 million, and an additional 15
firms had receipts of between $5 million and $9,999,999. Consequently, we estimate that the majority of
these firms are small entities that may be affected by our action.

54. Data Processing, Hosting, and Related Se,vices. Entities in this category “primarily...
provid[e] infrastructure for hosting or data processing services.”~ The SBA has developed a small

~ See 2006 Cable Competition Report,. 20 FCC Rcd at 2549, para. 89. WideOpenWest is the second largest BSP
and 16th largest MVPD, with cable systems serving about 292,000 subscribers as of June, 2005. The third largest
BSP is Knology, serving approximately 170,800 subscribers as of~une 2005. Id.

“U.S. Census Bureau, “2002 NAICS Definitions: 518111 Internet Service Providers,” available at
http:/Iwww.census.gov/epcdlnaicso2ldeV’NDEF5 1 8.HTM.

16113 C.F.R. § 121.201, NAICS code 518111.

“~U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 4, NAICS code 518111 (issued Nov. 2005).

“~‘U.S. Census Bureau, “2002 NAICS Definitions: 518112 Web Search Portals,” available at
http://www.census.govlepcdlnaicso2ldef’NDEFS 1 8.HTM.
~64 13C.F.R.~ 12l.201,NAJCS code 518112.

“3US Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form ofOrganization),” Table 4, NAICS code 518112 (issued Nov. 2005).

‘~US. Census Bureau, “2002 NAICS Definitions: 518210 Data Processing, Hosting, and Related Services,”
available at http:/Jwww.census.gov/epcd/naics02/de~’NDEF5 1 8.IITM.
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business size standard for this category; that size standard is $23 million or less in average annual
receipts)67 According to Census Bureau data for 2002, there were 6,877 firms in this category that
operated for the entire year)~ Of these, 6,418 had annual receipts of under $10 million, and an additional
251 firms had receipts of between $10 million and $24,999,999. Consequently, we estimate that the
majority of these firms are small entities that may be affected by our action.

55. All Other Information Ser~’ices. “This industry comprises establishments primarily
engaged in providing other information services (except new syndicates and libraries and archives).”~
Our action pertains to VoW services, which could be provided by entities that provide other services such
as email, online gaming, web browsing, video conferencing, instant messaging, and other, similar IP
enabled services. The SBA has developed a small business size standard for this category; that size
standard is $6.5 million or less in average annual receipts.’7° According to Census Bureau data for 2002,
there were 155 firms in this category that operated for the entire year)7’ Of these, 138 had annual
receipts of under $5 million, and an additional four firms had receipts of between $5 million and
$9,999,999. Consequently, we estimate that the majority of these firms are small entities that may be
affected by our action.

56. Internet Publishing and Broadcasting. “This industry comprises establishments engaged
in publishing and/or broadcasting content on the Internet exclusively. These establishments do not
provide traditional (non-Internet) versions of the content that they publish or broadcast.”72 The SBA has
developed a small business size standard for this census category; that. size standard is 500 or fewer
employees.’73 According to Census Bureau data for 2002, there were 1,362 fIrms in this category that
operated for the entire year.’74 Of these, 1,351 had employment of 499 or fewer employees, and six firms
had employment of between 500 and 999. Consequently, we estimate that the majority of these firms
small entities that may be affected by our action.

57. Software Publishers. These companies may design, develop or publish software and may
provide other support services to software purchasers, such as providing documentation or aisisting in
installation. The companies may also design software to meet the needs of specific users.’75 The SBA
has developed a small business size standard of $23 million or less in average annual receipts for all of
the following pertinent categories: Software Publishers, Custom Computer Programming Services, and
Other Computer Related Services.’76 For Software Publishers, Census Bureau data for 2002 indicate that

167 13 C.F.R. § 121.201, NAICS code 518210.

‘~U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 4, NAICS code 518210 (issued Nov. 2005).

‘~U.S. Census Bureau, “2002 NAICS Definitions: 519190 All Other Information Services,” available at
http://www.census.gov/epcdJnaicso2/deffNrJ~F5 19.HTM. V

‘~° 13 C.F.R. § 121.201, NAICS cede 519190.

‘~‘ U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size

(Including Legal Form of Organization),” Table 4, NA1CS code 519190 (issued Nov. 2005).

‘~U.S. Census Bureau, “2002 NAICS Definitions: 516110 Internet Publishing and Broadcasting,” available at
htp://www.census.gov/epcd/naicso2/de~1~5 1 6.HTM.
‘~ 13C.F.R. § l21.201,NAICS cede 516110. V

‘74U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Finn Size
(Including Legal Form of Organization),” Table 5, NAICS code 516110 (issued Nov. 2005).
~ See U.S. Census Bureau, “2002 NAICS Definitions: 511210 Software Publishers,” available at V

http:JIwww.census.gov/epcdJnaicsO2/de~DEF5 11 .HTM.
176 13 C.F.R. § 121.201, NAICS codes 511210, 541511, and 541519.
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there were 6,155 fixrns in the category that operated for the entire year.t” Of these, 7,633 had annual
receipts of under $10 million, and an additional 403 firms had receipts of between $10 million and $24,
999,999. For providers of Custom Computer Programming Services, the Census Bureau data indicate
that there were 32,269 firms that operated for the entire year.’78 Of these, 31,416 had annual receipts of
under $10 million, and an additional 565 firms had receipts of between $10 million and $24,999,999. For
providers ofOther Computer Related Services, the Census Bureau data indicate that there were 6,357
firms that operated for the entire year.’~ Of these, 6,187 had annual receipts of under $10 million, and an
additional 101 firms had receipts of between $10 million and $24,999,999. Consequently, we estimate
that the majority of the firms in each of these three categories are small entities that may be affected by
our action.

5. Equipment Manufacturers

58. SBA small business size standards are given in terms of”flnns.” Census Bureau data
concerning computer manufacturers, on the other hand, are given in terms of “establishments.” We note
that the number of “establishments” is a less helpfiil indicator of small business prevalence in this context
than would be the number of “finns” or “companies,” because the latt r take into account the concepI~ of
common ownership or control. Any single physical location for an entity is an establishment, even
though that location may be owned by a different establishment. Thus, the census numbers provided
below may reflect inflated numbers of businesses in the given category, including the numbers of small
businesses.

59. Electronic Computer Manufacturing. This category “comprises establishments primarily
engaged in manufacturing and/or assembling electronic computers, such as mainframes, personal
computers, workstations, laptops, and computer servers.”180 The SBA has developed a small business
size standard for this category of manufacturing; that size standard is 1,000 or fewer employees.’8’
According to Census Bureau data, there were 485 establishments in this category that operated with
payroll during 2002.’~ Of these, 476 had employment of under 1,000, and an additional four
establishments had employment of 1,000 to 2,499. Consequently, we estimate that the majority of these
establishments are small entities.

60. Computer Storage Device Manufacturing. These establishments manufacture “computer
storage devices that allow the storage and retrieval of data from a phase change, magnetic, optical, or
magnetic/optical media.”83 The SBA has developed a small business size standard for this category of

‘“U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 4, NAICS code 511210 (issued Nov. 2005).

‘~ U.S. Census Bureau, 2002 Economic Census, Subject Series: Professional, Scientific, and Technical Services,
“Establishment and Firm Size (Including Legal Form of Organization),” Table 4, NAICS code 541511 (issued Nov.
2005).

‘79US. Census Bureau, 2002 Economic Census, Subject Series: Professional. Scientific, and Technical Services,
“Establishment and Firm Size (Including Legal Form of Organization),” Table 4, NAICS code 541519 (issued Nov.
2005).
“° U.S. Census Bureau, 2002 NAICS Definitions, “334111 Electronic Computer Manui~cturing,” available at

http://www.census.gov/epcdJnaics02/de~’ND334l 11 .HTM#N3 341 11.
‘~‘ 13 C.F.R. § 121.201,NAICS code 334111.

182 U.S. Census Bureau, 2002 Economic Census, Industry Series: Manufacturing, “Electronic Computer
Manufacturing,” Table 4, NAICS code 334111 (issued Dec. 2004).

- 183. U.S~Census Bureau, 2002NAICS Definitions, ‘~334 112 ComputerStorageDeviceManufacturing” available at—-~

http://www.census.gov/epcd/naics02/def’ND3341 12.HTM#N3341 12.
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manufacturing; that size standard is 1,000 or fewer emp1oyees.~ According to Census Bureau data, there
were 170 establishments in this category that operated with payroll during 2002.~~ Of these, 164 had
employment of under 500, and five establishments had employment of 500 to 999. Consequently, we
estimate that the majority of these establishments are small entities

61. Computer Terminal Manufacturing. “Computer terminals are input/output devices that
connect with a central computer for processing.”86 The SBA has developed a small business size
standard for this category ofmanufacturing; that size standard is 1,000 or fewer employees.’87 According
to Census Bureau data, there were 71 establishments in this category that operated with payroll during
2002, and all of the establishments had employment ofunder~ Consequently, we estimate that all
of these establishments are small entities.

62. Other Computer Peripheral Equipment Manufacturing. Examples of peripheral equipment
in this category include keyboards, mouse devices, monitors, and scanners.’~9 The SBA has developed a
small business size standard for this category ofmanufacturing; that size standard is 1,000 or fewer
employees.’90 According to Census Bureau data, there were 860 establishments in this category that
operated with payroll during 2002.191 Of these, 851 had employment of under 1,000, and an additional
five establishments had employment of 1,000 to 2,499. Consequently, we estimate that the majority of
these establishments are small entities,

63. Audio and Video Equipment Manufacturing. These establishments manufacture
“electronic audio and video equipment for home entertainment, motor vehicle, public address and rnusic~1
instrument amplifications.”t92 The SBA has developed a small business size standard for this category of •~

manufacturing; that size standard is 750 or fewer employees.193 According to Census Bureau data, there
were 571 establishments in this category that operated with payroll during 2002)~~ Of these, 560 had
employment of under 500, and ten establishments had employment of 500 to 999. Consequently, we
estimate that the majority of these establishments are small entities.

‘~ 13 C.F.R. § 121.20 1, NAICS code 334112.
“~ U.S. Census Bureau, 2002 Economic Census, Indusl3y Series: Manufadturing, “Cémputer Storage Device
Manufacturing,” Table 4, NAICS code 334112 (issued Dec. 2004).
186 u~s~ Census Bureau, 2002 NAICS Definitions, “334113 Computer Terminal Manufacturing,” available at
http:I/www.census.govIepod/najcso2/de~jj33411 3.HTM#N3341 13.
187 13 C.F.R. § 121.201, NAICS code 334113.

~ U.S. Census Bureau, 2002 Economic Census, lndustxy Series: Manufacturing, “Computer Terminal
Manufacturing,” Table 4, NAICS code 334113 (issued Dec. 2004). In fact, all had employment of under 500.

~9U.S. Census Bureau, 2002 NAICS Definitions, “334119 Other Computer Peripheral Equipment Manufacturing,”
available at~I 9.HTM#N334 119.
‘~° l3C.F.R.,~ 121.201,NAICS code 334119.

191 U.S. Census Bureau, 2002 Economic Census, Industry Series: Manufacturing, “Other Computer Peripheral

Equipment Manufacturing,” Table 4, NAICS code 334119 (issued Dec. 2004).

‘~ U.S. Census Bureau, 2002 NA1CS Definitions, “334310 Audio and Video Equipment Manufacturing,” available
at http:I/www.census.gov/epcd/najcs~/de~ij3343 1 0.HTM#N3343 10.
‘~ 13 C.F.R. § 121.201,NAICS code 334310.

~ U.S. Census Bureau, 2002 Economic Census, Industry Series: Manufacturing, “Audio and Video Equipment
Manufacturing,” Table 4, NAICS code 334310 (issued Dec. 2004).
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64. Electron Tube Mani4àcturing. These establishments are “primarily engaged in
manufacturing electron tubes and parts (except glass blanks).”95 The SBA has developed a small
business size standard for this category ofmanufacturing; that size standard is 750 or fewer employees.’96
According to Census Bureau data, there were 102 establishments in this category that operated with
payroll during 2002.’~~ Of these, 97 had employment ofunder 500, and one establishment had
employment of 500 to 999. Consequently, we estimate that the majority of these establishments are small
entities.

65. Bare Printed Circuit BoardManufacturing. These establishments are “primarily engaged
in manufacturing bare (i.e., rigid or flexible) printed circuit boards without mounted electronic
components.”98 The SBA has developed a small business size standard for this category of
manufacturing; that size standard is 500 or fewer employees.’~ According to Census Bureau data, there
were 936.establishrnents in this category that operated with payroll during 2002.200 Of these, 922 had
employment of under 500, and 12 establishments had employment of 500 to 999. Consequently, we
estimate that the majority of these establishments are small entities.

66. Semiconductor and Related Device Manufacturing. Examples ofmanufactured devices in
this category include “integrated circuits, memory chips, microprocessors, diodes, transistors, solar cells
and other optoelectronic devices.”20’ The SBA has developed a small business size standard for this
category ofmanufacturing; that size standard is 500 or fewer employees.202 According to Census Bureau
data, there were 1,032 establishments in this category that operated with payroll during 2002.203 Of these,
950 had employment~ofunder 500, and 42 establishments had employment of 500 to 999. Consequently,
we estimate that the majority of these establishments are small entities.

67. Electronic Capacitor Manufacturing. These establishments manufacture “electronic fixed
and variable capacitors and condensers.”204 The SBA has developed a small business size standard for
this category ofmanufacturing; that size standard is 500 or fewer employees.205 According to Census

U.S. Census Bureau, 2002 NAICS Definitions, “334411 Election Tube Manufacturing,” available at
http:/Jwww.census.gov/epcd/naicsO2Jdef7ND3344l I .HTM#N33441 1.

13 C.F.R. § 121.201,NAICS code 334411.
~ U.S. Census Bureau, 2002 Economic Census, Industry Series: Manufacturing, “Electron Tube Manufacturing,”
Table 4, NAICS code 334411 (issued t)ec. 2004).
~ U.S. Census Bureau, 2002 NAICS Definitions, “334412 Bare Printed Circuit Board Manufacturing,” available
at http://www.census.gov/epcdlnaics02/dctlND3344 12.RTM#N334412.

‘~ 13 C.F.R. § 121.201, NAICS code 334412.
200 U.S. Census Bureau, 2002 Economic Census, Industry Series: Manufacturing, “Bare Printed Circuit Board

Manufacturing,” Table 4, NAICS code 334412 (issued Jan. 2005).
201 U.S. Census Bureau, 2002 NAICS Definitions, “334413 Semiconductor and Related Device Manufacturing,”

available at http:I/www.census.gov/epcdlnaicso2/def7ND334413.HTM#N334413.
202 13 C.F.R. § 121.201, NAICS code 334413.

203 U.S. Census Bureau, 2002 Economic Census, Industry Series: Manufacturing, “Semiconductor and Related
Device Manufacturing ,“ Table 4, NAICS code 334413 (issued Jan. 2005).
204 U.S. Census Bureau, 2002 NAICS De~nitions, “334414 Electronic Capacitor Manufacturing,” available at
~

205 13 C.F.R. § 121.201, NAICS code 334414.
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Bureau data, there were 104 establishments in this category that operated with payroll during 2002.206 Of
these, 101 bad employment of under 500, and two establishments had employment of 500 to 999.
Consequently, we estimate that the majority of these establishments are small entities.

68. Electronic Resistor Manufacturing. These establishments manufacture “electronic
resistors, such as fixed and variable resistors, resistor networks, thermistors, and varistors.”207 The SBA
has developed a small business size standard for this category of manufacturing; that size standard is 500
or fewer employees.208 According to Census Bureau data, there were 79 establishments in this category
that operated with payroll during 2002.209 All of these establishments had employment of under 500..
Consequently, we estimate that all of these establishments are small entities.

69. Electronic Coil, Transformer, and Other Inductor Manufacturing These establishments
manufacture “electronic inductors, such as coils and transformers.”21° The SBA has developed a small
business size standard for this category of manufacturing; that size standard is 500 or fewer employees.21’
According to Census Bureau data, there were365 establishments in this category that operated with
payroll during 2002.212 All of these establishments had employment ofunder 500. Consequently, we
estimate that all of these establishments are small entities.

70. Electronic Connector Manufacturing. These establishments manufacture “electronic
connectors, such as coaxial, cylindrical, rack and panel, pin and sleeve, printed circuit and fiber optic.”2t3
The SBA has developed a small business size standard for this category ofmanufacturing; that size
standard is 500 or fewer employees.214 According to Census Bureau data, there were 321 establishments
in this category that operated with payroll during 2002.215 Of these, 315 had employment ofunder 500,
arid three establishments had employment of 500 to 999. Consequently, we estimate that the majority of
these establishments are small entities.

71. PrintedCircuit Assembly (Electronic Assembly) Manufacturing. These are establishments
“primarily engaged in loading components onto printed circuit boards or who manufacture and ship
loaded printed circuit boards.”2’6 The SBA has developed a small business size standard for this category

206 U.S. Census Bureau, 2002 Economic Census, Jndustzy Series: Manufacturing, “Electronic Capacitor
Manufacturing,” Table 4, NAICS code 334414 (issued Jan. 2005).
207 U.S. Census Bureau, 2002 NAICS Definitions, “334415 Electronic Resistor Manufacturing,” available at

http://www.census.gov/epcd/naics02/de~’ND3344 15.HTM#N3344 15.
208 13 C.F.R § 121.201, NAICS code 334415.

209 U.S. Census Bureau, 2002 Economic Census, Industry Series: Manufacturing, “Electronic Resistor

Manufacturing,” Table 4, NAICS code 334415 (issued Jan. 2005).
210 U.S. Census Bureau, 2002 NAICS Definitions, “334416 Electronic Coil, Transformer, and Other Inductor

Manufacturing,” available at http:/Iwww.census.gov/epcd/naicso2/def’ND334416.HTM#N3 34416.
211 13 C.F.R. § 121.201, NAICS code 334416.

212 U.S. Census Bureau, 2002 Economic Census, Industry Series: Manufacturing, “Electronic Coil, Transformer,
and Other Inductor Manufacturing,” Table 4, NAICS code 334416 (issued Jan. 2005).
213 U.S. Census Bureau, 2002 NAICS Definitions, “334417 Electronic Connector Manufacturing,” available at
htlp:/Iwww.census.gov/epcdlnaicso2/defTND3344l 7.HTM#N33441 7.
214 13 C.F.R. § 121.201, NAICS code 334417.

2I5~~ Census Bureau, 2002 Economic Census, Industry Series: Manufacturing, “Electronic Connector

Manufacturing,” Table 4, NAJCS code 334417 (issued Jan. 2005).
216 U.S. Census Bureau, 2002 NAICS Definitions, “334418 Printed Circuit Assembly (Electronic Assembly)
Manufacturing,” available at http://www.census.gov/epcd/naicso2/def’NrJ3344 1 8.HTM#N33441 8.
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ofmanufacturing; that size standard is 500 or fewer employees.217 According toCensus Bureau data,
there were 868 establishments in this categoty that operated with payroll during 2002.213 Of these, 839
had employment ofunder 500, and18 establishments had employment of 500 to 999. Consequently, we
estimate that the majority of these establishments are small entities.

72. Other Electronic Component Manufacturing.219 The SBA has developed a small business
size standard for this category of manufacturing; that size standard is 500 or fewer employees.220
According to Census Bureau data, there were1,627 establishments in this category that operated with pay
roll during 2002.221 Of these, 1,616 bad employment of under 500, and eight establishments had
employment of 500 to 999. Consequently, we estimate that the majority of these establishments are small
entities.

73. Fiber Optic Cable Manufacturing. These establishments manufacture “insulated fiber-
optic cable from purchased fiber..optic slrand.”222 The SBA has developed a small business size standard
for this category of manufacturing; that size standard is 1,000 or fewer employees.~ According to
Census Bureau data, there were 96 establishments in this category that operated with payroll during
2OO2.~ Of these, 95 had employment of under 1,000, and one establishment had employment of 1,000
to 2,499. Consequently, we estimate that the majority or all of these establishments are small entities.

74. Other Communication and Energy Wire Manufacturing. These establishments
manufacture “insulated wire and cable ofnonferrous metals from purchased wire.”~ The SBA has
developed a small business size standard for this category of manufacturing; that size standard is 1,000 or
fewer employees.226 According to Census Bureau data, there were 356 establishments in this category
that operated with payroll during 2002?27 Of these, 353 had employment of under 1,000, and three
establishments had employment of 1,000 to 2,499. Consequently, we estimate that the majority or all of
these establishments are small entities.

217 13 C.F.R. § 121.201, NAICS code 334418.

218 U.S. Census Bureau, 2002 Economic Census, Industry Series: Manufacturing, ‘Printed Circuit Assembly
(Electronic Assembly) Manufacturing,” Table 4, NAICS code 334418 (issued 3an. 2005).
219 U.S. Census Bureau, 2002 NAICS Definitions, “334419 Other Electronic Component Manufacturing,” available

at http:I/www.census.govIepcdJnaicsO2IdefIND3344l9.}1TM~fN334419.
~° 13C.F.R.~ l21.201,NAiCScode~34419.

221 U.S. Census Bureau, 2002 Economic Census, Industry Series: Manufacturing, “Other Electronic Component
Manufacturing,” Table 4, NAICS code 334419 (issued Jan. 2005).
222 U.S. Census Bureau, 2002 NA1CS Definitions, “335921 Fiber Optic Cable Manuf~cturing,” available at
http://www.census.gov/epcd/naicso2/defXND33592 1 .HTM#N335921.
~ 13 C.F.R. § 121.201, NAJCS code335921.

224 u~s~ Census Bureau, 2002 Economic Census, lndustiy Series: Manufacturing, “Fiber Optic Cable
Manuf~ctnring,” Table 4, NAICS code 335921 (issued Dec. 2004).

~ U.S. Census Bureau, 2002 NAiCS Definitions, “335929 Other Communication and Energy Wire
Manufacturing,” available at http://www.census.gov/epcd/naicsO2fdef7ND335929.HTM#N335929.
226 13 C.F.R. § 121.20 1, NAJCS code 335929.

~“Other Communication and—
Energy Wire Manufacturing,” Table 4, NAICS code 335929 (issued Dcc. 2004).
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P. Description of Projected Reporting, Recordkeeping and Other Compliance
Requirements

75. In this Report and Order, we are requiring telecommunications carriers and providers of
interconnected VoIP service to collect certain information and take other actions to comply with LNP and
other numbering administration obligations. For example, we are requiring both interconnected VoIP
providers and their numbering partners to facilitate a customer’s porting request to or from an
interconnected VoIP provider, which means that the interconnected VoIP provider has an affirmative
legal obligation to take all steps necessary to initiate or allow a port-in or port-out itself or through its
numbering partner on behalf of the interconnected VoIP customer, subject to a valid port request, without
unreasonable delay or unreasonable procedures that have the effect of delaying or denying porting of the
number?28 We also prohibit interconnected VoIP providers and their numbering partners from entering
into agreements that would prohibit or unreasonably delay an interconnected Vo]P service end user from
porting between interconnected VoIP providers, or to or from a wireline carrier or a covered CMRS
provider?29 Further, we expect interconnected VoIP providers to fully inform their customers about
limitations on porting between providers, particularly limitations that result from the portable nature of,
and use of non-geographic numbers by, certain interconnected VoW services?30

76. We are also requiring interconnected VoIP providers to contribute to meet shared
numbering administration and LNP costs. The reporting requirements for determining interconnected
VoIP providers’ contribution to the shared cost of numbering administration and LNP require
interconnected VoIP providers to file an annual FCC Form 499-A?2’ We require interconnected VoW
providers to include in their annual FCC Form 499-A filing historical revenue information for the relevant
year, including all information necessary to allocate revenues across the seven LNPA regions.232 To
alleviate the burdens ofattributing costs among the seven LNPA regions, we allow these providers to use
a proxy based on the percentage of subscribers a provider serves in a particular region for reaching an
estimate for allocating their end-user revenues to the appropriate regional LNPA?23

E. Steps Taken to Minimize Significant Economic Impact on Small Entities, and
Significant Alternatives Considered

77. The RFA requires an agency to ~1escribe any significant alternatives that it has considered
in reaching its proposed approach, which may include (among others) the following four alternatives:
(1) the establishment ofdiffering compliance or reporting requirements or timetables that take into
account the resources available to small entities; (2) the clarification, consolidation, or simplification of
compliance or reporting requirements under the rule for small entities; (3) the use of performance, rather
than design, standards; and (4) an exemption from coverage of the rule, or any part thereof, for small
entities?24

78. The IF-Enabled Services Notice sought comment on whether numbering obligations
should be extended to IP-enabled services, and invited comment on the effect various proposals would

223 See Report and Order, supra para. 32.

‘29See Id., supra para. 33.

230 See Id., supra note 114.

See Id. supra para 40
232 See Id.

233 See id., supra pars. 38.

5 U.S.C. § 603(c).
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have on small entities, as well as the effect al.ternative rules would have on these entities.235 However, we
must assess the interests of small businesses in light of the overriding public interest in ensuring that all
consumers benefit from local number portability. In the Report and Order, the Commission found that
allowing customers of interconnected VoW services to receive the benefits ofLNP is fundamentally
important for the protection of consumers and benefits not only customers, but the interconnected VoW
providers themselves.236 Specifically, the Commission found that the ability pf end users to retain their.
NANP telephone numbers when changing service providers gives customers flexibility in the quality,
price, and variety of services they can choose to purchase. Allowing customers to respond to price and
service changes without changing their telephone numbers will enhance competition, a fundamental goal
of section 251 of the Act?37 In addition, the Commission found that failure to extend LNP obligations to
interconnected VoW providers and their numbering partners would thwart the effective and efficient
administration of the Commission’s number administration responsibilities under section 251 of the
Act.238

79. The Commission concluded that because interconnected VoIP providers, including small
businesses, benefit from LNP, all interconnected Vo1P providers, including small businesses, should
contribute to meet shared LNP costs?39 However, to alleviate costs involved in the attribution systenis
for all of their end-user services, when filing FCC Form 499-A, the Commission allowed interconnected
VoW providers, including small businesses, to use a proxy based on the percentage of subscribers a
provider serves in a particular region for allocating their end-user revenues to the appropriate regional
LNPA.24°

80. Report to Congress: ‘The Commission will send a copy of the Order, including this
FRFA, in a report to be sent to Congress and the Government Accountability Office pursuant to the.
Congressional Review Act.24’ A copy of the Order and FRFA (or summaries.thereof) will also be
published in the Federal Register.242

235 See IF-Enabled Services Notice, 19 FCC Rcd at 4912-14, pares. 74-76.

236 See Report and Order, sup~a pares. 17, 26.
~ See id.

~ See Id., supra pare. 27.

~ See id., supra pare. 38.
2~ id.

2415USC1(a)(1)(A)

242 ~ U.S.C. § 604(b).
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APPENDIX D

Final Regulatory Flexibility Analysis
(Intermodal Local Number Portability)

CC Docket No. 95-116

1. As required by the Regulatory Flexibility Act, as amended (RFA)) an Initial Regulatory
Flexibility Analysis (IRFA) was published for the Intermodal Number Portability Order.2 The
Commission sought written public comment on the IRFA. We received comments specifically directed
toward the IRFA, which are discussed below. This Final RegulatoryFlexibiity Analysis (FRFA)
conforms to the RFA.3

A. Need for, and Objectives of, the Rules

2. Section 251(b) of the Communications Act requires local exchange carriers to provide
number portability, to the extent technically feasible, in accordance with the requirements prescribed by
the Commission.4 In the intermoda? Number Portability Order, the Commission found that porting from
a wireline carrier to a wireless carrier is required where the requesting wireless carrier’s coverage area
overlaps the geographic location in which the customer’s wireline number is provisioned, provided that
the porting-in carrier maintains the number’s original rate center designation following the port.5 The
United States Court of Appeals for the District of Columbia remanded the Intermodal Number Portability
Order to theCommission to prepare the required FRFA on the impact of the order on carriers that qualify
as small entities under the RFA. After considering information received from commenters in response to
the IRFA, we conclude that wireline carriers qualifying as small entities under the RFA will be required
to provide wireline-to-wireless interrnodal porting where the requesting wireless carrier’s coverage area
overlaps the geographic location in which the customer’s wireline number is provisioned, provided that
the porting-in carrier maintains the number’s original rate center designation following the port.

B. Summary of Significant Issues Raised by Public Comments in Response to the IRFA

3. In this section, we respond to comments filed in response to the 1RFA.7 To the extent the
Commission received comments raising general small business concerns during this proceeding, those
comments are discussed throughout the Intermodal Number Portability Order.

4. As an initial matter, we reject arguments that carriers that quaiif~y as “small entities” should
not have to comply with the intermodal porting requirements until the Commission addresses issues

1See 5 U.S.C. § 603. The RFA, see 5 U.S.C. §~ 601-612, has been amended by the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA), Pub. L. No. 104-121, Title II, 110 Stat. 857 (1996).

2See Federal Communications Commission Seeks Comment on Initial Regulatory Flexibility Analysis in Telephone
Number Portability Proceeding, CC Docket No. 95-116, Public Notice, 20 FCC Rcd 8616 (2005) (Number
Portability IRFA Notice); see also 70 Fed. Reg. 41655 (Jul. 20, 2005).
~ 5 U.S.C. § 604.

447 U.S.C. § 251(b).

~ Intermodal Number Portability Order, 18 FCC Rcd at 23706, pare. 22.

6 United States Telecom Ass ‘n. v. FCC, 400 F.3d at 43.

~ S U.S.C. § 604.
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pertaining to rating and routing that are pending in the intercarrier compensation proceeding.8 The issues
that have been raised in this proceeding with respect to transporting calls to ported numbers are also
before the Commission in the context of all numbers (without distinguishing between ported or non-
ported numbers) in the intercanier compensation proceeding.9 Further, as the Commission found in the
Interinodal Number Portability Order, the issue of transport costs associated with calls to ported numbers
is outside the scope of this proceeding and not relevant to the application of the LNP obligations under the
Act.’°

5. We also reject recommendations that the Commission create a partial or blanket exemption
for small carriers from the wireline-to-wireless intermodal potting requirements based on the high costs of
implementation.” We find that small carriers have not demonstrated such significant costs associated
with implementation ofLNP to warrant an exemption. Several small carriers claim that they may face a
variety of costs associated with wireline-to-wireless intermodal porting, which would be excessive in light
of their small customer~ However, other commenters point out that the cost information these
carriers present shows a large range of cost estimates, and in fact, even when the estimates are taken at
face value, they indicate that the cost of wireline-to-wireless intermodal LNP does not impose a

8See, e.g., NTCAIOPASTCO Comments, CC Docket No. 95-116, at 1819 (filed Aug. 19, 2005);
NTCA/OPASTCO Reply, CC Docket No. 95-116, at 5 (filed Sept. 7, 2005); Office of Advocacy, SBA Comments,
CC Docket No. 95-116, at 8 (filed Aug. 15, 2005); Missouri Small Telephone Company Group, CC Docket No. 95-
116, at 4-7 (filed Aug. 19, 2005); Nebraska Rural Independent Companies Comments, CC Docket No. 95-116, at 6-
7 (filed Aug. 19, 2005).

9Rating and routing issues are currently before the Commission in several proceedings. See, e.g., Developing a
Ui4fled Intercarrier Compensation Regime, CC Docket No. 0 1-92, Notice of Proposed Rulemaking, 16 FCC Red
9610 (2001) (Intercarrier Compensation Notice ofProposed Rulemaking); Developing a Un~fiedIntercarrier
Compensation Regime, CC Docket No. 0 1-92, Further Notice ofProposed Rulemaking, 20 FCC Rcd-4685 (2005)
(Intercarrier Compensation Further Notice); Developing a Un~fled Intercarrier Compensation Regime, CC Docket
No. 01-92, Order, 21 FCC Red 14764 (WCB 2007); Pleading Cycle Extendedfor Comment on Amendments to the
Missoula Plan Intercarrier Compensation Proposal to Incorporate a Federal BenchrnarkMechanism, CC Docket
No. 01-92, Public Notice, 22 FCC Red 5098 (2007); Sprint Petition for Declaratory Ruling, CC Docket No. 01-92,
at 1 (filed May 9, 2002); see also Comment Sought on Petitionsfor Declarato?y RulingRegarding Intercarrier
Compensationfor Wireless Traffic, CC Docket 01-92, Public Notice, 17 FCC Red 19046(2002); ASAP Paging, Inc.
Petition for Preemption of Public Utility Commission ofTexas Concerning Retail Rating of Local Calls to CMRS
Carriers, WC Docket No. 04-6 (flIed Dec. 22, 2003); Pleading Cycle Establishingfor Petition ofASAP Paging. Inc.
for Preemption ofthe Public Utility Commission ofTexas Concerning Retail Rating ofLocal CoIls to CMRS
Carriers, WC Docket No. 04-6, Public Notice, 19 FCC Red 936 (2004).

‘° intermoda? Number Portability Order, 18 FCC Red at 23713, para~ 40. We emphasize that our findings in
this FRFA are limited to the context of the wireline-to-wireless intennodal LNP requirements that are applicable to
wireline carriers qualifying as small entities under the RFA. We make no determination regarding issues pending in
the intercarrier compensation proceeding and nothing in this FRFA shouldi,e viewed as prejudging the outcome of
that proceeding. Our decision here does not prejudge the ability of state commissions to consider rating and routing
issues or transport costs in their review ofpetitions filed pursuant to section 251 (f)(2).

“See, e.g., Missouri Small Telephone Company Group Comments, CC Docket No. 95-116, at 13 (filed Aug. 19,
2005); Nebraska Rural Independent Companies Comments, CC Docket No. 95-116, at 8 (filed Aug. 19, 2005);
Rural Iowa Independent Telephone Association Comments, CC Docket No. 95-116, at 5 (filed Aug. 19,2005);
South Dakota Telecommunications Association, CC Docket No. 95-116, at 6 (filed Aug. 19, 2005).

‘2See, e.g., Missouri Small Telephone Company Group Comments, CC Docket No. 95-116, at 2-6 (filed Aug. 19,
2005); Montana Small Rural Independents Comments, CC Docket No. 95-116, at 10 (filed Aug. 19, 2005);
Nebraska Rural Independent Companies Comments, CC Docket No. 95-116, at 4 (filed Aug. 19, 2005); USTA
~D~cketNo~95~1i6~at 8~10 (filed Aug:19;2005)1JSTA Reply~CC~Dt~eket No. 95-1 16~at8(flled

Sept. 6,2005).
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significant economic burden on small entities.’3 In addition, we are not persuaded based on this record
that the costs of implementing LNP are as large as the commenters suggest, given the scant support they
provide for their estimates and their failure to demonstrate that all the estimated costs are of the sort that
the Commission would allow to be attributed to the LNP end-user charge. For example, some
commenters cite their estimated costs associated with transporting calls to ported numbers.’4 However, as
discussed above, the Commission previously declined to consider these as LNP-related costs, rather than
costs of interconnection more generally, and the commenters~ here do not demonstrate that the
Commission should reverse that conclusion)5

6. Further, in response to small carrier concerns about LNP implementation costs, we note
that wireline carriers generally only are required to provide LNP upon receipt of a specific request for the
provision of LNP by another carrier.’6 Thus, many of the small carriers may not be required to implement
LNP immediately. because there is no request to do so. Indeed, as the Commission found in the First
Number Portability Order on Reconsideration, these rights effectively constitute steps that minimize the
economic impact of LNP on small entities.17 Further, carriers have the ability to petition the Commission
for a waiver of their obligation to port numbers to wireless carriers if they can provide substantial,
credible evidence that there are special circumstances that warrant a departure from existing rules.’8 In
addition, under section 251(f)(2), a LEC with fewer than two percent of the nation’s subscriber lines
installed in the aggregate nationwide may petition the appropriate state commission for suspension or

‘3See. e.g., CTJA Co~mnents, CC Docket No. 95-116, at 7 (filed Aug. 19, 2005); Verizon Wireless Comments, CC
Docket No. 95-116, at 2 (flied Aug. 19, 2005). CTIA, for example, citing the Missouri Small Telephone Company
Group’s implementation cost e~fimate of$1,000,000 for all of its twenty-five member companies, notes that, when
divided by the 88,500 lines the group’s members serve and divided by the five years during which carriers are
permitted to recover these non-recurring charges, the charge amounts to $0.19 per line, per month. See CTIA Reply,
CC Docket No. 95-116, at 13 (flied Sept. 6, 2005). Verizon Wireless notes that, in Iowa, a rural carrier can
implement LNP for a monthly per customer cost of $0.18, in Nebraska, a carrier can do so for $0.67, and in
Missouri, a carrier can complete the implementation for $0.11 per month. See Verizon Wireless Reply, CC Docket
No. 95-116, at 2 (filed Sept. 6,2005). Further, such costs may be even less for those carriers who have already
implemented wireline-to-wire]ine porting and thus have the infrastructure for porting already in place.
~ South Dakota Telecommunications Association, for example, indicated that its member companies estimated
transport costs to range from$0.20 to $30,per line, per month. See South Dakota Telecommunications Association
Comments, CC Docket No. 95-116, at 3-4 (filed Aug. 29, 2005). One member company of the Missouri Small
Telephone Company Group, located in a remote area, estimated its monthly transport cost to be $1500, or 85% of its
monthly recurring L~P costs. See Missouri Small Telephone Company Group Comments, CC Docket No. 95-116,
at 3 (filed Aug. 19, 2005).
‘~ While the Commission sought comment on this category of costs in the associated IR.FA, it did so because the
issue was raised by the SBA. See Number Portability .LRFA Notice, 20 FCC Rcd at 8622, pant. 10 & n.20. The
Public Notice did not reverse Commission precedent, nor does the record here persuade us to do so.

‘6See Numbering Resource Optimization; Implementation ofthe Local Competition Provisions ofthe
Telecommunications Act of1996; Telephone Number Portability, CC Docket Nos. 99-200, 96-98, 95-116, Fourth
Report and Order and Fourth Further Notice of Proposed Rulemaking, 18 FCC Red 12472, 12475, pare. 8 (2003)
(NRO and LNP Fourth Report and Order). In addition, carriers operating outside of the 100 largest MSAs have six
months after receiving a request from another carrier in which to provide LNP. Id. at 12475, n.17; see 47 C.F.R.
§ 52.23(c). The Commission also delegated authority to the state to require carriers within the 100 largest MSAs to
implement LNP even in the absence of a request, if doing so “would serve the public interest, because there is
actual, meaningful consumer demand, as evidenced by consumer requests” for LNP in such areas. NRO and LNF
Fourth Report and Order, 18 FCC Rcd at 12476-77, paras. 11-12.
17 See First Number Portability Order on Reconsideration, 12 FCC Red at 7343-44, App. D, pares. 29-30.

‘85ee47 C,F.R. ~ 1.3.
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modification of the requirements of section 251 (b).19 We find these existing safeguards further address
commenters’ concerns regarding the costs on small entities to implement LNP.

C~ Description and Estimate of the Number of Small Entities to Which the Rules Will
Apply

7. The RFA directs agencies to provide a description of and, where feasible, an estimate of
the number of small entities that may be affected by the rules adopted?° The RFA generally defines the
term “small entity” as having the same meaning as the terms “small business,” “s~na1l organization,” and
“small governmental jurisdiction.”2’ In addition, the term “small business” has the same meaning as the
term “small business concern” under Section 3 of the Small Business Act?~ Under the Small Business
Act, a “small business concern” is one that: (1) is independently owned and operated; (2) is not dominant
in its field of operation; and (3) satisfies any additional criteria established by the Small Business
Administration (SBA)?’

8. Wired Telecommunications Carriers. The SBA has developed a small business size
standard for wireline firms within the broad economic census category, ‘Wired Telecommunications
Carriers.”24 Under this category, the SBA deems a wireline business to be small if it has 1,500 or fewer
employees. Census Bureau data for 2002 show that there were 2,432 firms in this category that operated
for the entire year.25 Of this total, 2,395 firms had employment of 999 or fewer employees, and 37 firms
had employment of 1,000 employees or more.26 Thus, under this category and associated small business
size standard, the majority of firms can be considered small.

9. Incwnbent Local Exchange Carriers. We have included small incumbent local exchange
carriers (LECs) in this RFA analysis. Neither the Commission nor the SBA has developed a small
business size standard specifically for incumbent local exchange services. The appropriate size standard
under SBA rules is for the categàry of Wired Telecommunications Carriers. As noted above, a “small
business” under the RFA is one that, inter alia, meets the pertinent small business size standard (e.g., a
telephone communications business having 1,500 or fewer employees), and “is not dominant in its field
of operation.”27 The SBA’s Office of Advocacy contends that, for RFA purposes, small incumbent LECs
are not dominant in their field of operation because any such dominance is not “national” in scope.2’ We

~ 47 U.S.C. § 251(f)(2).

20See 5 U.S.C. § 603(b)(3).
21 s U.S.C. § 601(6).

225 U.S.C. § 601(3) (incorporating by reference the definition of “small business concern” in the Small Business
Act, 15 U.S.C. § 632). Pursuant toSU.S.C. § 601(3), the statutory definitionofasmalibusiness applies “unless an
agency, after consultation with the Office of Advocacy of the Small Business Adn7inislration and after opportunity
for public comment, establishes one or more definitions of such term which are appropriate to the activities of the
agency and publishes such definitions(s) in the Federal Register.”

~ 15 U.S.C. § 632.
24 13C.F.R. § 121.201,NAlCScode5l7llO.

25 U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization,” Table 5, NAICS code 517110 (issued Nov. 2005).
26 Id. The census data do not provide a more precise estimate of the number of firms that have employment of
1,500 or fewer employees; the largest category provided is for firms with “1000 employees or more.”
27 ~ U.S.C. § 601(3).

28~~ Letter from Jere W. Glover, Chief Counsel for Advocacy, SBA, to Chairman William E. Kennard, FCC (May
27, 1999). The Small Business Act contains a definition of “small business concern,” which the RFA incorporates

(continued....)
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have therefore included small incumbent LECs in this RFA analysis, although we emphasize that this
RFA action has no effect on the Commission’s analyses and determinations in other, non-RFA contexts.
According to Commission data,29 1,307 carriers have reported that they are engaged in the provision of
incumbent local exchange services. Of these 1,307 carriers, an estimated 1,019 have 1,500 or fewer
employees and 288 have more than 1,500 employees. Consequently, the Commission estimates that most
providers of incumbent local exchange service are small entities.

10. Competitive Local Exchange Carriers, Coinj,eritive Access Providérs (CAPs), “Shared
Tenant Service Providers, “and “Other Local Service Providers.” Neither the Commission nor the SBA
has developed a small business size standard specifically for these service providers. The appropriate size
standard under SBA rules is for the category Wired Telecommunications Carriers. Under that size
standard, such a business is small if it has 1,500 or fewer employees.30 According to Commission data,3t
859 carriers have reported that they are engaged in the provision of either competitive access provider
services or competitive LEC services. Of these 859 carriers, an estimated 741 have 1,500 or fewer
employees and 118 have more than 1,500 employees. In addition, 16 carriers have reported that they are
“Shared-Tenant Service Providers,” and all 16 are estimated to have 1,500 or fewer employees.’ In
addition, 44 carriers have reported that they are “Other Local Service Providers.” Of the 44, an estimated
43 have 1,500 or fewer employees and one has more than 1,500 employees. Consequently, the
Commission estimates that most providers of competitive local exchange service, competitive access
providers, “Shared-Tenant Service Providers,” and “Other Local Service Providers” are small entities.

D. Description of Projected Reporting, Recordkeeping, and Other Compliance
Requirements for Small Entities.

11. There are no significant reporting, recordkeeping or other compliance requirements
imposed on small entities by the Intermodal Number Portability Order.

E. Steps Taken to Minimize Significant Economic Impact on Small Entities, and
Significant Alternatives Considered

12. The RFA requires an agency to describe any significant alternatives that it has considered
in reaching its approach, which may include the following four alternatives (among others): (1) the
establishment of differing compliance or reporting requirements or timetables that take into account the
resources available to small entities; (2) the clarification, consolidation, or simplification of compliance or
reporting requirements under the rule for small entities; (3) the use ofperformance, rather than design,
standards; and (4) an exemption from coverage of the rule, or any part thereof, for small entities.32

13. The Commission invited comment on the intermodal porting rules with respect to their
application to small entities in light of the RFA requirements. In accordance with the requirements of the

(...continued from previous page)
into its own definition of “small business,” See 5 U.S.C. § 632(a) (Small Business Act); S U.S.C. § 601(3) (RFA)..
SBA regulations interpret “small business concern” to include the concept of dominance on a national basis. 13
C.F.R. § 121.102(b).

29FCC, Wireline Competition Bureau, lndustiy Analysis and Technology Division, Trends in Telephone Service at
Table 5.3, Page 5-5 (Feb. 2007) (Trends in Telephone Service). This source uses data that are current as of October
20, 2005.
3° 13 C.F.R. § 121.201,NAICS code 517110.

~‘ Trends in Telephone Service at Table 5.3.

~ SeeS U.S.C. ~ 603.
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RFA, we have considered the potential economic impact of the intemiodal porting rules on small entities
and conclude that wireline carriers qualifying as small entities under the RFA will be required to provide
wireline-to-wireless intermodal porting where the requesting wireless carrier’s àoverage area overlaps the
geographic location in which the customer’s wireline number is provisioned, provided that the porting-in
carrier maintains the number’s original rate center designation following the port.33 We find that this
approach best balances the impact of the costs that may be associated with the wireline-to-wireless
intermodal porting rules for small carriers and the public interest benefits of those requirements.

14. Specifically, in the Intermodal Number Portability Order, the Commission considered
limiting the scope of intermodal porting based on the small carrier concern that requiring porting to a
wireless carrier that does not have a physical point of interconnection or numbering resources in the rate
center associated with the ported number would give wireless caniers an unfair competitive advantage.~
The Commission found, however, that these considerations did not~justify denying wireline consumers
the benefit of being able to port their numbers to wireless carriers.3 In addition, the order noted that each
type of service offers its own advantages and disadvantage and that consumers would consider these
attributes in determining whether or not to port their numbers?~ The order also considered the concern
expressed by small carriers that requiring porting beyond, wireline rate.center bOundaiies would lead to
increased transport costs.37 The Commission concluded that such con~ems were outside the scope of the
number portability proceeding and noted that the rating and routing issues raised by the rural wireline
carriers were also implicated in the context of non-ported numbers and were before the Commission in
other proceedings.38

15. Further, if there is a particular case where a carrier faces extraordinary costs, other
regulatory avenues for relief are available.39 Specifically, a carrier may petition the Commission for
additional time or waiver of the intermodal porting requirements if it can provide substantial, credible
evidence that there are special circumstances that warrant departure from existing rules.4° In addition,
under section 251(f)(2), a LEC with fewer-than two percent of the nation’s subscriber lines installed in the
aggregate nationwide may petition the appropriate state commission for suspension or modification of the
requirements of section 251(b).41 Although some commenters have complained about the time and
expense associated with the section 251 (f)(2) mechanism,42 several others have indicated that the

~ Report and Order, supra. para. 51; see also Iniermodal Number Portability Order, 18 FCC Rod at 23698,
pars. 1.

~ See Id. at 23703, pars. 16.

35See Id. at 23708, para. 27.

~ See id.

37See Id. at 23704, pars. 16.
38 See id. at 23713, paras. 39-40.

39See, e.g., CTIA Reply, CC Docket No. 95-1 16, at 6-7 (ified Sept. 6, 2005); Dobson Cellular Reply, CC Docket
No. 95-116, at 8-9 (filed Sept. 6, 2005); SprintfNextel Reply, CC Docket No. 95-116, at 16-18 (flIed Sept. 6, 2005);
T-Mobile Reply, CC Docket No. 95-116, at 8 (flIed Sept. 6, 2005); Verizon Wireless Reply, CC Docket No. 95-116,
at 2-3 (filed Sept. 6, 2005).

4047C.F.R.~ 1.3.
~ 47 U.S.C. § 251(fX2).

~See, e.g.,Neb~L(ffleg.19,2005);
NTCA/OPASTCO Comments, CC Docket No. 95-116, at 16 (filed Aug. 19,2005); South Dakota
Telecommunications Association Comments, CC Docket No. 95-116, at 7-8 (flIed Aug. 19, 2005).
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251 (f)(2) mechanism has been an effective method of addressing the potential burdens on small carriers.~
Further, in response to small carriers’ concerns about LNP implementation costs, we note that wireline
carriers generally only are required to provide LNP upon receipt of a specific request for the provision of
LNP by another carrier.4’ Thus, many of the smail carriers may not be required to implement LNP
immediately because there is no request to do so. Indeed, as the Commission found in the First Number
Portability Order on Reconsideration, these rights effectively constitute steps that minim i~.e the economic
impact of LNP on small entities.45 We find these existing safeguards further address commenters’
concerns regarding the costs on small entities to implement LNP.

16. While we recognize that wireline caniers will still incur implementation and recurrent
costs, we conclude that the benefits to the public of requiring wireline-to-wireless intermodal LNP
outweigh the economic burden imposed on these caniers.46 Creating a partial or blanket exemption from
the wireline-to-wireless intermodal porting requirements for small entities would harm consumers in
small and rural areas across the country by preventing them from being able to port on a permanent basis.
It might also discourage further growth of competition between wireless and wireline carriers in smaller
markets across the country. We continue to believe that the intermodal LNP requirements are important
for promoting conipetition between the wireless and wireline industries and generating innovative service
offerings and lower prices for consumers. Wireless number porting activity since the advent ofporting
has been significant and evidence shows that the implementation of LNP has, in fact, yielded important
benefits for consumers, such as improved customer retention efforts by carriers.47 By reinstating,
immediately, the wireline-to-wireless intermodal porting requirement, this approach ensures that more
consumers in small and rural communities will be able to port and experience the competitive benefits of
LNP.

F. Report to Congress

17. The Commission will send a copy of this FR.FA in a report to be sent to Congress and the
Government Accountability Office pursuant to the Congressional Review Act.4t A copy of the FRFA (or
a summary thereof) will also be published in the Federal Register.49

“~ See, e.g., Iowa Utility Board Comments, CC Docket No. 95-116, at 6 (filed Aug. 19, 2005); Montana Independent

Telecommunications Systems Comments, CC Docket No. 95-116, at 12-13 (filed Aug. 19, 2005) (commenting that
the section 251(f) state proceeding was a highly effective way of addressing these LNP issues before a decision-
maker who was familiar with the particular nature of the small rural LECs).

4’See NRO and LNP Fourth Report and Order, 18 FCC Red at 12475, para. 8. In addition, carriers operating
outside of the 100 largest MSAs have six months ther receiving a request from another carrier in which to provide
LNP. See id. at 12475, nJ7; see also 47 C.F.R. § 52.23(c).
~ First Number Portability Order on Reconsideration, 12 FCC Red at 7343-44, App. 0, paras. 29-30.

4’We thus reject conimenters’ arguments that demand for intermodal porting among rural customers is low and does
not justify imposing these costs on small carriers. See, e.g., Montana Small Rural Independents Comments, CC
Docket No. 95-116, at 6 (filed Aug. 19, 2005); Rural Iowa Independent Telephone Association Comments, CC
Docket No. 95-116, at2 (flIed Aug. 19, 2005).

47lmplementation ofSection 6002(b) of the Omnibus Budget Reconciliation Act of1993, Annual Report and
Analysis ofCompetitive Market Conditions with respect to Commercial Mobile Services, WT Docket No. 06-17,
Eleventh Report, 21 FCC Red 10947, 11006, pam. 148 (2006).
~ See 5 U.S.C. § 801(a)(1)(A).

~ 5 U.S.C. § 604(b).
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APPENDIX E

Initial Regulatory Flexibifity Analysis
WC Docket Nos. 07-243 and 07-244

1. As required by the Regulatoxy Flexibility Act of 1980, as amended (RFA),1 the
Commission has prepared the present Initial Regulatory Flexibility Analysis (IRFA) of the possible
significant economic impact on small entities that might result from this Notice ofProposed Rulemaking
(Notice). Written public comments are requested on this IRFA. Comments must be identified as
responses to the IRFA and must be filed by the deadlines for comments on the Notice provided above.
The Commission will send a copy of the Notice, including this 1RFA, to the Chief Counsel for Advocacy
of the Small Business Mministration? In addition, the Notice and the IRFA (or summaries thereof) will
be published in the Federal Register.3

A. Need for, and Objectives of, the Proposed Rules

2. In this Notice, we consider whether there are additional numbering requirements the
Commission should adopt to benefit customers of telecommunications and interconnected VoW services.
Specifically, we seek comment on whether the Commission should extend other LNP requirements and
numbering-related rules, including comfliance with Nil code assignments, to interconnected VoIP
providers.4 We also seek comment on whether the Commission should adopt rules specifying the length
of the porting intervals or other changes to the LNP validation process, or other details of the porting
process.5 Among other things, we tentatively conclude that the Commission should adopt rules reducing
the porting interval for wireline-to-wireline and intermodal simple port requests, specifically, to a 48-
hour porting interval.6 We seek comment on our tentative conclusions and issues related to our tentative
conclusions. For each of these issues, we also seek comment on the burdens, including those placed on
small carriers, associated with corresponding Commission rules related to each issue.7

B. Legal Basis

3. The legal basis for any action that may be taken pursuant to this Notice is contained in
sections 1,4(i), 4(j), 251 and 303(r) of the Communications Act of 1934, as amended, 47 U.S.C. §~ 151,
154(i)-(j), 251, 303(r).

C. Description and Estimate of the Number of Small Entities to Which the Proposed
Rules May Apply

4. The RFA directs agencies to provide a description of and, where feasible, an estimate of
the number of small entities that may be affected by the proposed rules.8 The RFA generally defines the

‘See 5 U.S.C. § 603. The RFA, seeS U.S.C. §~ 601-612, has been amended by the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA), Pub. L. No. 104-121, Title II, 110 Stat. 857 (1996).

2See 5 U.S.C. § 603(a).

3See id.

4See Notice, supra pam. 53.

5See id., supra paras. 54-66.

6See Id., supra paras. 59-65.

—-2-Seeid.,supraparas.54-66.~-----~--
8 5 U.S.C. §~ 603(b)(3), 604(a)(3).
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term “small entity” as having the same meaning as the terms “small business,” “small organization,” and
“small governmental jurisdiction.”9 In addition, the term “small business” has the same meaning as the
term “small business concern” under the Small Business Act)° A small business concern is one which:
(1) is independently owned and operated; (2) is not dominant in its field of operation; and (3) satisfies any
additional criteria established by the Small Business Administration (SBA).”

5~ Small Businesses. Nationwide, there are a total of approximately 22.4 million small
businesses, according to SBA data.’2

6. Small Organizations. Nationwide, there are approximately 1.6 million small
organi.zations.’3

7. Small Governmental Jurisdictions. The term “small governmental jurisdiction” is defined
generally as “governments of cities, towns, townships, villages, school districts, or special districts, with a
population of less than fifly thousand.”4 Census Bureau data for 2002 indicate that there were 87,525
local governmental jurisdictions in the United States.’5 We estimate that, of this total, 84,377 entities
were “small governmental jurisdictions.”6 Thus, we estimate that most governmental jurisdictions are
small.

1. Telecommunications Service Entities

a. Wireline Carriers and. Service Providers

8. We have included small incumbent local exchange carriers (LECs) in this present RFA
analysis. As noted above, a “small business” under the RFA is one that, inter alia, meets the pertinent
small business size standard (e.g., a telephone communications business having 1,500 or fewer
employees), and “is not dominant in its field of operation.”7 The SBA’s Office ofAdvocacy contends
that, for RFA puiposes, small incumbent LECs are not dominant in their field of operation because any
such dominance is not “national” in scope.’8 We have therefore included small incumbent LECs in this

~ 5 U.S.C. § 601(6).

10 5 U.S.C. § 60 1(3) (incoxporating by reference the definition of “small business concern” in the Small Business

Act, 15 U.S.C. § 632). Pursuant to 5 U.S.C. § 601(3), the statutory definition of a small business applies “unless an
agency, after consultation with the Office of Advocacy of the Small Business Admini’tration and after opportunity
for public comment, establishes one or more definitions of such terms which are appropriate to the activities of the
agency and publishes such definitions(s) in the Federal Register.”

“15 U.S.C. § 632.

‘2See SBA, Programs and Services, SBA Pamphlet No. CO-0028, at 40 (July 2002).
“ Independent Sector, The New Nonprofit Almanac & Desk Reference (2002).

14 5 U.S.C. § 60 1(5).

‘5US Census Bureau, Statistical Abstract of the United States: 2006, Section 8, at 272, Table 415.

‘6We assume that the villages, school districts, and special districts are small, and total 48,558. See U.S. Census
Bureau, Statistical Abstract of the United States: 2006, Section 8, at 273, Table 417. For 2002, Census Bureau data
indicate that the total number of county, municipal, and township governments nationwide was 38,967, of which
35,8l9weresmall. Id.
‘~ 15 U.S.C. § 632.

‘8Letter from Jere W. Glover, Chief Counsel for Advocacy, SBA, to William B. Kennard, Chairman, FCC (May 27,
1999). The Small Business Act contains a definition of “small-business concern,” which the RFA incorporates into
its own definition of “small business.” See 15 U.S.C. § 632(a) (Small Business Act); 5 U.S.C. § 601(3) (RFA).

(continued....)
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RFA analysis, although we emphasize that this RFA action has no effect on Commission analyses and
determinations in other, non-RFA contexts.

9. Incumbent LECs. Neither the Commission nor the SBA has developed a small business
size standard specifically for incumbent local exchange services. The appropriate size standard under
SBA rules is for the category Wired Telecommunications Carriers. Under that size standard, such a
business is small if it has 1,500 or fewer employees.’9 According to Commission data,20. 1,303 carriers
have reported that they are engaged in the provision of incumbent local exchange services. Of these
1,303 carriers, an estimated 1,020 have 1,500 or fewer employees and 283 have more than 1,500
employees. Consequently, the Commission estimates that most providers of incumbent local exchange
service are small businesses that may be affected by our action.

10. Competitive LECs, Competitive Access Providers (CAPs), “Shared-Tenant Service
PrOviders, “and “Other Local Service Providers.” Neither the Commission nor the SBA has developed a
small business size standard specifically for these service providers. The appropriate size standard under
SBA rules is for the category Wired Telecommunications Carriers. Under that size standard, such a
business is small if it has 1,500 or fewer employees.2’ According to Commission data,22 859 carriers have
reported that they are engaged in the provision of either competitive access provider services or
competitive LEC services. Of these 859 carriers, an estimated 741 have 1,500 or fewer employees and
118 have more than 1,500 employees. In addition, 16 carriers have reported that they are “Shared-Tenant
Service Providers,” and all 16 are estimated to have 1,500 or fewer employees. In addition, 44 carriers

• have reported that they are “Other Local Service Providers.” Of the 44, an estimated 43 have 1,500 or
• fewer employees and one has more than 1,500 employees. Consequently, the Commission estimates that

most providers of competitive local exchange service, competitive access providers, “Shared-Tenant
Service Providers,” and “Other Local Service Providers” are small entities.

11. Local Resellers. The SBA has developed a small business size standard for the category of
Telecommunications Resellers. Under that size standard, such a business is small if it has 1,500 or fewer
employees.23 According to Commission data,24 184 carriers have reported that they are engaged in the
provision of local resale services. Of these, an estimated 181 have 1,500 or fewer employees and three
have more than 1,500 employees. Consequently, the Commission estimates that the majority of local
resellers are small entities that may be affected by our action.

12. Toll Resellers. The SBA has developed a small business size standard for the category of
Telecommunications Resellers. Under that size standard, such a business is small if it has 1,500 or fewer
employees?5 According to Commission data,26 881 carriers have reported that they are engaged in the

(...continued from previous page)
SBA regulations interpret “small business concern” to include the concept of dominance on a national basis. See 13
C.F.R. § 121.102(b).
~ 13 C.F.R. § 121.201,NAICS code 517110.

20FCC Wireline Competition Bureau, Industry Analysis and Technology Division, Trends in Telephone Service at
Table 5.3, page 5-5 (Feb. 2007) (Trends in Telephone Service). This source uses data that are current as of October
20, 2005.

2113 C.F.R. § 121.201,NAICS code 517110.

~ Trends in Telephone Service at Table 5.3.

2313 C.F.R. § 121.201, NAICS code 517310.

~

~‘ 13 C.F.R. § 121.201, NAICS code 517310.

HeinOnhirie -- 22 lcI~124 F.C.C.R. 19614 2007 3 6 8



Federal Communications Commission FCC 07-188

provision of toll resale services. Of these, an estimated 853 have 1,500 or fewer employees and 28 have
more than 1,500 employees. Consequently, the Commission estimates that the majority of toil resellers
are small entities that may be affected by our action.

13. Payphone Service Providers (PSPs). Neither the Commission nor the SBA has developed
a small business size standard specifically for payphone services providers. The appropriate size standard
under SBA rules is for the category Wired Telecommunications Carriers. Under that size standard, such a
business is small if it has 1,500 or fewer employees.” According to Commission data,28 657 carriers have
reported that they are engaged in the provision of payphone services. Of these, an estimated 653 have
1,500 or fewer employees and four have more than 1,500 employees. Consequently, the Commission
estimates that the majority of payphone service providers are small entities that may be affected by our
action.

14.~ Interexchange Carriers (IKCs). Neither the Commission nor the SBA has developed a
small business size standard specifically for providers of interexchange services. The appropriate size
standard under SBA rules is for the category Wired Telecommunications Carriers. Under that size
standard, such a business is small if it has 1,500 or fewer employees?9 According to Commission data,3°
330 carriers have reported that they are engaged in the provision of interexchange service. Of these, an
estimated 309 have 1,500 or fewer employees and 21 have more than 1,500 employees. Consequently,
the Commission estimates that the majority of IXCs are small entities that may be affected by our action.

15. Operator Service Providers (OSPs). Neither the Commission nor the SBA has developed
a small business size standard specifically for operator service providers. The appropriate size staEidard
under SEA rules is for the category Wired Telecommunications Carriers. Under that size standard, such a
business is small if it has 1,500 or fewer employees.3’ According to Commission data,32 23 carriers have
reported that they are engaged in the provision of operator services. Of these, an estimated 22 have 1,500
or fewer employees and one has more than 1,500 employees. Consequently, the Commission estimates
that the majority of OSPs are small entities that may be affected by our action.

16. Prepaid Calling Card Providers. Neither the Commission nor the SBA has developed a
small business size standard specifically for prepaid calling card providers. The appropriate size standard
under SBA rules is for the category Telecommunications Resellers. Under that size standard, such a
business is small if it has 1,500 or fewer employees.33 According to Commission data,34 104 carriers have
reported that they are engaged in the provision ofprepaid calling cards. Of these, 102 are estimated to
have 1,500 or fewer employees and two have more than 1,500 employees. Consequently, the
Commission estimates that all or the majority of prepaid calling card providers are small entities that may
be affected by our action.

(...continued from previous page)
26 Trends in Telephone Service at Table 5.3.

~ 13 C.F.R. § 121.201,NAICS code 517110.

~ Trends in Telephone Service at Table 5.3.

2913 C.F.R. § 121.201,NAICS code 517110.

30 Trends in Telephone Service at Table 5.3.

~‘ 13C.F.R.~ 121.201,NAICScode5I7llO.

32 Trends in Telephone Service at Table 5.3.

~ 13 C.F.R. § 121.201, NAICS code 517310.

~ Trends in Telephone Service at Table 5.3.
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17. 800 and 800-Like Service Subscribers.35 These toll-free services fall within the broad
economic census category of Telecommunications Resellers. This category “comprises establishments
engaged in purchasing access and network capacity from owners and operators of telecommunications
networks and reselling wired and wireless telecommunications services (except satellite) to businesses
and households. Establishments in this industry resell telecommunications; they do not operate
transmission facilities and infrastructure.,’36 The SBA has developed a small business size standard for
this category, which is: all such firms having 1,500 or fewer employees.37 Census Bureau data for 2002
show that there were 1,646 fIrms in this category that operated for the entire year.38 Of this total, 1,642
firms had employment of 999 or fewer employees, and four firms had employment of 1,000 employees or
more.39 Thus, the majority of these firms can be considered small. Additionally, it may be helpful to
know the total numbers of telephone numbers assigned in these services. Commission data show that, as
of June 2006, the total number of 800 numbers assigned was 7,647,941, the total number of 888 numbers
assigned was 5,318,667, the total number of 877 numbers assigned was 4,431,162, and the total number
of 866 numbers assigned was 6,008,976.4°

b. International Service Providers

18. The Commission has not developed a small business size standard speeffically for
providers of international service. The appropriate size standards under SBA rules are for the two broad
census categories of “Satellite Telecommunications” and “Other Telecommunications.” Under both
categories, such a business is small if it has $13.5 million or less in average annual receipts.4’

19. The first category of Satellite Telecommunications “comprises establishments primarily
engaged in providing point-to-point telecommunications services to other establishments in the
telecommunications and broadcasting industries by forwarding and receiving communications signals via
a system of satellites or reselling satellite telecommunications.”42 For this category, Census Bureau data
for 2002 show that there were a total of 371 firms that operated for the entire year.43 Ofthistotal, 307
finns had annual receipts of under $10 million, and 26 firms had receipts of $10 million to $24,999,999.~
Consequently, we estimate that the majority of Satellite Telecommunications firms are small entities that
might be affected by our action.

~ include all toll-free number subscribers in this category, including those for 888 numbers.

~ U.S. Census Bureau, 2007 NAICS Definitions, “517911 Telecommunications Resellers” (partial definition);
http:/Iwww.census.gov/naics12007/de~ND517911 }frM#N5 17911.
~ 13C.F.R.~ 121.201,NAICS code 517911.

38 U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization,” Table 5, NAICS code 517310 (issued Nov. 2005). Prior to 2007, the
subject category was numbered 517310.
~ Id. The census data do not provide a more precise estimate of the number of firms that have employment of
1,500 or fewer employees; the largest category provided is for firms with “1000 employees or more.”
4° Trends in Telephone Service at Tables 18.4-18.8.

41 13C.F.R. § 121.201,NAICS codes 517410 and 517910. V

42US Census Bureau, “2002 NA1CS Definitions: 517410 Satellite Telecommunications,” available at
http://www.census.gov/epcd/naics02/deffND5 174 10.HTM (visited Oct. 16, 2007).

43U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Firm Size
•~•-~--—~nc1uding~Lega1 Form ofOrganization)~Tab1e 4, NAICS~code4i~4l0 (issued Nov~2005).

“s’ Id. An additional 38 firms had annual receipts of $25 million or more.
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20. The second category of Other Telecommunications “comprises establishments primarily
engaged in (1) providing specialized telecommunications applications, such as satellite tracking,
communications telemetry, and radar station operations; or (2) providing satellite terminal stations and
associated facilities operationally connected with one or more terrestrial communications systems and
capable of transmitting telecommunications to or receiving telecommunications from satellite systems.”45
For this category, Census Bureau data for 2002 show that there were a total of 332 firms that operated for
the entire year.~ Of this total, 259 firms had annual receipts of under $10 million and 15 firms had
annual receipts of $10 million to $24,999,999.~~ Consequently, we estimate that the majority of Other
Telecommunications firms are small entities that might be affected by our action.

c. Wireless Telecommunications Service Providers

21. Below, for those services subject to auctions, we note that, as a general matter, the number
of winning bidders that qualit~’ as small businesses at the close of an auction does not necessarily
represent the number of small businesses currently in service. Also, the Commission does not generally
track subsequent business size unless, in the context of assignments or transfers, unjust enrichment issues
are implicated.

22. Wireless Service Providers. The SBA has developed a small business size standard for
wireless firms within the two broad economic census categories of “Paging”48 and “Cellular and Other
Wireless Telecommunications.”49 Under both SBA categories, a wireless business is small if it has 1,500
or fewer employees. For the census category ofPaging, Census Bureau data for 2002 show that there
were 807 firms in this category that operated for the entire year.~ Of this total, 804 firms had
employment of 999 or fewer employees, and three firms had employment of 1,000 employees or more.5’
Thus, under this category and associated small business size standard, the majority of firms can be
considered small. For the census category of Cellular and Other Wireless Telecommunications, Census
Bureau data for 2002 show that there were 1,397 firms in this category that operated for the entire year.52
Of this total, 1,378 firms had employment of 999 or fewer employees, and 19 firms had employment of
1,000 employees or more.53 Thus, under this second category and size standard, the majority of firms
can, again, be considered small.

45U.S. Census Bureau, “2002 NAICS Definitions: 517910 Other Telecommunications,” available at
http:ffwww.census.gov/epcdfnaics02/de~’ND5 1791 0.HTM (visited Oct. 16, 2007).

~ U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form ofOrganization),” Table 4, NAICS code 517910 (issued Nov. 2005).

‘71d. An additional 14 finns lied annual receipts of $25 million or more.
~ 13 C.F.R. § 121.201, NAICS code 517211 (changed from 513321 in Oct. 2002).

~ 13 C.F.R. § 121.201, NAICS code 517212 (changed from 513322 in Oct. 2002).

~ U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” TableS, NAICS code 517211 (issued Nov. 2005).

5tId. The census data do not provide a more precise estimate of the number of firms that have employment of 1,500
or fewer employees; the largest category provided is firms with “1000 employees or more.”

52U.S. Census Bureau, 2002 Economic Census, Subject Series: information, “Establishment and Firm Size
(Including Legal Form of Organization),” TableS, NA1CS code 517212 (issued Nov. 2005).

531d. The census data do not provide a more precise estimate of the number of firms that have employment of 1,500
or fewer employees; the largest category provided is firms with “1000 employees or more.”

10617 371
Heinonhine -- 22 No. 2’5 ~.CC.R. 19617 2007



Federal Communications Commission FCC 07-188

23. Cellular Licensees. The SBA has developed a small business sizer standard for wireless
firms within the broad economic census category “Cellular and Other Wireless Telecommunications.”~
Under this SBA category, a wireless business is small if it has 1,500 or fewer employees. For the census
category of Cellular and Other Wireless Telecommunications, Census Bureau data for 2002 show that
there were 1,397 firms in this category that operated for the entire year.55 Of this total, 1,378 firms had
employment of 999 or fewer employees, and 19 finns had employment of 1,000 employees or more.56
Thus, under this category and size standard, the majority of firms can be considered small. Also,
according to Commission data, 437 carriers reported that they were engaged in the provision ofcellular
service, Personal Communications Service (PCS), or Specialized Mobile Radio (SMR) Telephony
services, which are placed together in the data.57 We have estimated that 260 of these are small under the
SBA small business size standard.58

24. Paging. The SBA has developed a small business size standard for the broad economic
census category of “Paging.”59 Under this category, the SBA deems a wireless business to be small if it
has 1,500 or fewer employees. Census Bureau data for 2002 show that there were 807 firms in this
category that operated for the entire year.~° Of this total, 804 firms had emp1o~ment of 999 or fewçr
employees, and three firms had employment of 1,000 employees or more.6 In addition, according to
Commission thta,~ 365 carriers have reported that they are engaged in the provision of “Paging and
Messaging Service.” Of this total, we estimate that 360 have 1,500 or fewer employees, and five have
more than 1,500 employees. Thus, in this category the majority of firms can be considered small.

25. We also note that, in the Paging Second Report and Order, the Commission adopted a size
standard for “small businesses” for purposes of determining their eligibility for special provisions such as
bidding credits and installment payments.63 In this context, a small business is an entity that, together
with its affiliates and controlling principals, has average gross revenues not exceeding $15 million for the
preceding three yeam.~ The SBA has approved this definition.65 An auction ofMetropolitan Economic

~ 13 C.F.R. § 121.201, NAICS code 513322 (changed to 517212 in Oct. 2002).

55U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 5, NAICS code 517212 (issued Nov. 2005).

561d The census data do not provide a more precise estimate of the number of firms that have employment of 1,500
or fewer employees; the largest category provided is firms with “1000 employees or more.”
~ Trends in Telephone Service at Table 5.3.

581d.
~ 13 C.F.R. § 121.201, NAICS code 517211.

60 U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Firm Size

(Including Legal Form of Organization),” TableS, NAICS code 517211 (issued Nov. 2005).
6~ Id. The census data do not provide a more precise estimate of the number of firms that have employment of
1,500 or fewer employees; the largest category provided is for firms with “1000 employees or more.”
62 Trends in Telephone Service, Table 5.3.

~ Revision ofPart 22 and Part 90’bfthe Commission’s Rules to Facilitate Future Development ofPaging Systems,
WT Docket No. 96-18, PP Docket No. 93-235, Second Report and Order, 12 FCC Red 2732,2811-2812, paras. 178-
181 (Paging Second Report and Order); see also Revision ofPart 22 and Part 90 ofthe Commission’s Rules to
Facilitate Future Development ofPaging Systems, WT Docket No. 96-18, PP Docket No. 93-235, Memorandum

~Opinion~andDder~onReconsideration,i4ECCRcd~

~ Paging Second Report and Order, 12 FCC Rcd at 2811, pare.. 179.
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Area (MEA) licenses commenced on February 24, 2000, and closed on March 2, 2000. Of the 2,499
licenses auctioned, 985 were sold.~ Fifty-seven companies claiming small business status won 440
licenses.67 An auction ofMBA and Economic Area (BA) licenses commenced on October 30, 2001, and
closed on December 5, 2001. Of the 15,514 licenses auctioned, 5,323 were sold.68 One hundred thirty-
two companies claiming small business status purchased 3,724 licenses. A third auction, consisting of
8,874 licenses in each of 175 EAs and 1,328 licenses in all but three of the 51 MEAs commenced on May
13, 2003, and closed on May 28, 2003. Seventy-seven bidd~s claiming small or very small business
status won 2,093 licenses. ~ We also note that, currently, there are approximately 74,000 Common
Carrier Paging licenses.

26. Wireless Telephony. Wireless telephony includes cellular, personal communications
services (PCS), and specialized mobile radio (SMR) telephony carriers. As noted earlier, the SBA has
developed a small business size standard for “Cellular and Other Wireless Telecommunications”
services.70 Under that SBA small business size standard, a business is small if it has 1,500 or fewer
employees.7’ According to Commission data, 432 carriers reported that they were engaged in the
provision of wireless telephony.7° We have estimated that 221 of these are small under the SBA small
business size standard.

27. Broadband Personal Communications Service. The broadband Personal Communications
Service (PCS) spectrum is divided into six frequency blocks designated A through F, and the Commission
has held auctions for each block. The Commission defined “small entity” for Blocks C and F as an entity
that has average gross revenues of $40 million or less in the three previous calendar years.73 For Block F,
an additional classification for “very small business” was added and is defined as an entity that, together
with its affiliates, has average gross revenues ofnot more than $15 million for the preceding three
calendar years.”74 These standards defining “small entity” in the context of broadband PCS auctions have
been approved by the SBA.75 No small businesses, within the SBA-approved small business size
standards bid successfi~i1ly for licenses in Blocks A and B. There were 90 winning bidders that qualified
as small entities in the Block C auctions. A total of 93 small and very small business bidders won

(...continued from previous page)
65 See Letter from Aida Alvarez, Administrator, Small Business Administration, to Amy Zoslov, Chief, Auctions
and Industry Analysis Division, Wireless Telecommunications Bureau (dated Dec. 2, 1998) (SBA Dec. 2, 1998
Letter).

~‘ See “929 and 931 MHz Paging Auction Closes,” Public Notice, 15 FCC Red 4858 (WTB 2000).

671d..
68 See Lower and Upper Paging Band Auction Closes, Public Notice, 16 FCC Rcd 21821 (WTB 2002).

~ See Lower and Upper Paging Bands Auction Closes, Public Notice, 18 FCC Rcd 11154 (WTB 2003).
~° 13 C.F.R. § 121.201, NAICS code 517212.

~ Id.

7° Trends in Telephone Service at Table 5.3.

73See Amendment ofParts 20 and 24 ofthe Commission ‘s Rules — Broadband PCS Competitive Bidding and the
Commercial Mobile Radio Service Spectrum Cap, WT Docket No. 96-59, Report and Order, 11 FCC Rcd 7824, 61
FR 33859 (July 1, 1996) (PCS Order); see also 47 C.F.R. § 24.720(b)~

74See PCS Order, 11 FCC Rcd 7824.

75See, e.g., Implementation ofSection 3090) ofthe Communications Act — Competitive Bidding, PP Docket No. 93-
253, Fifth Report and Order, 9 FCC Rcd 5332, 59 FR 37566 (July 22, 1994).
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approximately 40 percent of the 1,479 licenses for Blocks D, E, and F.76 On March 23, 1999, the
Commission re-auctioned 347 C, D, B, and F B1ocklicenses~ There were 48 small business winning
bidders. On January 26, 2001, the Commission completed the auction of 422 C and F Broadband PCS
licenses in Auction No. 35. Of the 35 winning bidders in this auction, 29 qualified as “small” or “very
small” businesses. Subsequent events, concerning Auction 35, including judicial and agency
determinations, resulted in a total of 163 C and F Block licenses being available for grant.

28. Narrowband Personal Communications Services. The Commission held an auction for
Narrowband PCS licenses that commenced on July 25, 1994, and closed on July 29, 1994. A second
auction commenced on October 26, 1994 and closed on November 8, 1994. For purposes of the first two
Narrowband PCS auctions, “small businesses” were entities with average gross revenues for the prior
three calendar years of $40 million or lessT Through these auctions, the Commission awarded a total of
41 licenses, 11 ofwhich were obtained by four small businesses.78 To ensure meaningful participation by
small business entities in future auctions, the Commission adopted a two-tiered small business size
standard in the Narrowband PCS Second Report and Order.79 A “small business” is an entity that,
together with affiliates and controlling interests, has average gross revenues for the three preceding years
of not more than $40 million.80 A “very small business” is an entity that, together with affiliates and.
controlling interests, has average gross, revenues for the three preceding years ofnot more than $15
million.8~ The SBA has approved these small business size standards.~ A third auction commenced on
October 3, 2001 and closed on Octobei~ 16,2001. Here, five bidders won 317 (Metropolitan Trading
Areas and nationwide) licenses.83 Three of these claimed status as a small or very small entity and won
311 licenses.

29. Rural Radiotelephone Service. The Commission has not adopted a size standard for small
businesses specific to the Rural Radiotelephone Service.84 A significant subset of the Rural
Radiotelephone Service is the Basic Exchange Telephone Radio System (BETRS).~ The Commission

76FCC News, Broadband PCS, D, E and F Block Auction Closes, No. 71744 (rel. Jan. 14, 1997); see also
Amendment ofthe Commission ‘s Rules Regarding Installment Payment FinancIngfor Personal Communications
Services (PCS) Licenses, WT Docket No. 97-82, Second Report and Order, 12 FCC Rcd 16436,62 FR 55348 (Oct.
24, 1997).

77lmplementation ofSection 3090) ofthe Communications Act — Compelitive Bidding Narrowband PCS, Third
Memorandum Opinion and Order and Further Notice of Proposed Rulemaking, 10 FCC Rcd 175, 196, para.46
(1994).

~ See Announcing the High Bidders in the Auction often Nationwide Narrowband PCS Licenses. Winning Bids
Total $617,006,674, Public Notice, PNWL 94-004 (reL Aug. 2, 1994); Announcing the High Bidders in the Auction
of 30 Regional Nanowband PCS Licenses; Winning Bids Total $490,901,787, Public Notice, PNWL 94-27 (ret.
Nov. 9, 1994).

~ Amendment ofthe Commission’s Rules to Establish New Personal Communications Services, Narrowband PCS,
ET Docket No. 92-100, PP Docket No. 93-253, Second Report and Order and Second Further Notice of Proposed
Rule Making, 15 FCC Rcd 10456, 10476, pars. 40 (2000).
801d.

811d.

82See Letter from Aids Alvarez, Administrator, Small Business Administration,to Amy Zoslov, Chief, Auctions and
Industry Analysis Division, Wireless Telecommunications Bureau, Federal Communications Commission (dated
Dec. 2, 1998).

83See Narrowband PCS Auction Closes, Public Notice, 16 FCC Rcd 18663 (WTB 2001).

._~~See 47C.E.R.j22.99~de~ning~

~ See 47 C.F.R. §~ 22.757, 22.759 (defining BETRS).
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uses the SBA’s small business size standard applicable to “Cellular and Other Wireless
Telecomnaunications,” i.e., an entity employing no more than 1,500 persons.86 There are approximately
1,000 licensees in the Rural Radiotelephone Service, and the Commission estimates that there are 1,000
or fewer small entity licensees in the Rural Radiotelephone Service that may be affected by the rules and
policies adopted herein.

30. Air-Ground Radiotelephone Service. The Commission has not adopted a small business
size standard specific to the Air-Ground Radiotelephone Service.87 We will use SBA’s small business
size standard applicable to “Cellular and Other Wireless Telecommunications,” i~ e., an entity employing
no more than 1,500 persons.~ There are approximately 100 licensees in the Air-Ground Radiotelephone
Service, and we estimate that almost all of them qualify as small under the SBA small business size
standard.

31. Offshore Radiotelephone Service. This service operates on several UHF television
broadcast channels that are not used for television broadcasting in the coastal areas of states bordering the
Gulf of Mexico.89 There are presently approximately 55 licensees in this service. We are unable to
estimate at this time the number of licensees that would qualify as small under the SBA’s small business
size standard for “Cellular and Other Wireless Telecommunications” services.90 Under that SBA small
business size standard, a business is small if it has 1,500 or fewer employees.9’

2. Cable and OVS Operators

32. Cable Television Distribution Services. Since 2007, these services have been defined
within the broad economic census category of Wired Telecommunications Carrier~; that categoiy is
defined as follows: “This industry comprises establishments primarily engaged in operating and/or
providing access to transmission facilities and infrastnicture that they own and/or lease for the
transmission of voice, data, text, sound, and video using wired telecommunications networks.
Transmission facilities may be based on a single technology or a combination of technologies.”92 The
SBA has developed a small business size standard for this category, which is: all such firms having 1,500
or fewer employees. To gauge small business prevalence for these cable services we must, however, use
current census data that are based on the previous category of Cable and Other Program Distribution and
its associated size standard; that size standard was: all such firms having $13.5 million or less in annual
receipts.93 According to Census Bureau data for 2002, there were a total of 1,191 finns in this previous
category that operated for the entire year.~’ Of this total, 1,087 firms had annual receipts of under $10

86 13 C.F.R. § 12 1.201, NAICS code 517212.

‘7See 47 C.F.R. § 22.99 (defining Air-Ground Radiotelephone Service).
98 13 C.F.R. § 121.201, NAICS code 517212 (changed from 513322 in Oct. 2002).

‘~ This service is governed by Subpart I ofPart 22 of the Commission’s rules. See 47 C.F.R. §~ 22.1001-22.1037.

9013C.F.R~ 121.201,NAlCScode5l72l2.
~‘ Id.

~ U.S. Census Bureau, 2007 NAICS Definitions, “517110 Wired Telecommunications Carriers” (partial
definition); btlp://www.census.gov/naics/2007/det7NDS 171 10.HTM#N5 171 10.
~ 13 C.F.R. § 121.201, NAICS code 517110.

~ U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, Table 4, Receipts Size ofFirms for the
United States: 2002, NAICS code 517510 (issued November 2005).
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million, and 43 firms had receipts of $10 million or more but lessthan $25 millionY~ Thus, the majority
of these finns can be considered small.

33. Cable Companies and Systems. The Commission has also developed its own small
business size standards, for the purpose of cable rate regulation. Under the Commission’s rules, a “small
cable company” is one serving 400,000 or fewer subscribers, nationwideY6 Indusiry data indicate that, of
1,076 cable operators nationwide, all but eleven are small under this size standard.97 In addition, under
the Commission’s rules, a “small system” is a cable system serving 15,000 or fewer subscribers.98
Industry data indicate that, of 7,208 systems nationwide, 6,139 systems have under 10,000 subscribers,
and an additional 379 systems have 10,000-19,999 subscribersY9 Thus, under this second size standard,
most cable systems are small

34. Cable System Operators. The Communications Act of 1934, as amended, also contains a
size standard for small cable system operators, which is “a cable operator that, directly or through an
affiliate, serves in the aggregate fewer than 1 percent of all subscribers in the United States and is not
affiliated with any entity or entities whose gross annual revenues in the aggregate exceed
$250,000,000.~~b00 The Commission has determined that an operator serving fewer than 677,000
subscribers shall be deemed a small operator, if its annual revenues, v~’hen combined with the’totai annual
revenues of all its affiliates, do not exceed $250 million in the aggregate)°’ Industry data indicate that, of
1,076 cable operators nationwide, all but ten are small under this size standard.’°2 We note that the
Commission neither requests nor collects information on whether àable system operators are affiliated
with entities whose gross annual revenues exceed $250 million,’03 and therefore we are unable to estimate
more accurately the number of cablesystem operators that would qualify as sthall under this size -

standard.

35. Open Video Systems (OVS). In 1996, Congress established the open video system (OVS)
frameworlc, one of four statutorily recognized options for the provision ofvideo programming services by

~ Id. An additional 61 firms had annual receipts of $25 million or more. -

~ 47 C.F.R. § 76.901(e). The Commissiondetermined that this size standard equates approximately to a size

standard of $100 million or less in annual revenues. Implementation ofSections ofthe 1992 Cable Act: Rate
Regulation, Sixth Report and Order and Eleventh Order on Reconsideration, MM Docket Nos. 92-266, 93-215, 10
FCC Rod 7393, 7408 (1995).
~ These data are derived from: R.R. Bowker, Broadcasting & Cable Yearbook 2006, “Top 25 Cable/Satellite
Operators,” pages A-8 & C-2 (data current as of June 30, 2005); Warren Communications News, Television &
Cable Factbook 2006, “Ownership of Cable Systems in the United States,” pages D-1 805 to D-1 857.
~ 47 C.F.R. § 76.901(c).

~ Wan-en Communications News, Television & Cable Facthook 2006, “U.S. Cable Systems by Subscriber Size,”
page F-2 (data current as of Oct. 2005). The data do not include 718 systems for which classifying data were not
available.
‘~° 47 U.S.C. § 543(m)(2); see 47 C.F.R. § 76.901(1) & m~ 1-3.

‘°‘ 47 C.F.R. § 76.901(f); see FCC Announces New Subscriber Countfor the Definition ofSmall Cable Operator,

Public Notice, DA 01.158, 16 FCC Rcd 2225 (Cable Services Bureau, Jan. 24, 2001).
102 These data are derived from: R.R. Bowker, Broadcasting & Cable Yearbook 2006, “Top 25 CableJSatellite

Operators,” pages A-8 & C-2 (data current as of June 30, 2005); Warren Communications News, Television &
Cable Factbook 2006, “Ownership of Cable Systems in the United States,” pages D.1805 to D-l 857.
103 The Commission does receive such infonnation on a case-by-case basis if a cable operator appeals a local

~~~nchise authority’ s-flnding~thatthe operator does not qua1i~as asmafl-cab1e~operatorpu n~t&~ 76;901(f)of~~~
the Commission’s rules. See 47 C.F.R. § 76.909(b).
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local exchange carriers (LECs).’°4 The OVS framework provides opportunities for the distribution of
video programming other than through cable systems. Because OVS operators provide subscription
services,’05 OVS falls within the SBA small business size standard of Cable and Other Program
Distribution Services, which consists of such entities having $13.5 million or less in annual receipts.’°~
The Commission has certified 25 OVS operators, with some now providing service. Broadband service
providers (BSPs) are currently the only significant holders of OVS certifications or local OVS
franchises.’°7 As ofJune, 2005, BSPs served approximately 1.4 million subscribers, representing 1.5
percent of all MVPD households.’°8 Affiliates of Residential Communications Network, Inc. (RCN),
which serves about 371,000 subscribers as of June, 2005, is currently the largest BSP and 14th largest
MVPD.’°9 RCN received approval to operate OVS systems in New York City, Boston, Washington, D.C.
and other areas. The Commission does not have financial information regarding the entities authorized to
provide OVS, some ofwhich may not yet be operational. We thus believe that at least some of the OVS
operators may qUalify as small entities.

3. Interuet Service Providers

36. Internet Service Providers. The SBA has developed a small business size standard for
Internet Service Providers (ISPs). ISPs “provide clients access to the Internet and generally provide
related services such as web hosting, web page designing, and hardware or software consulting related to
Internet connectivity.”0 Under the SBA size standard, such a business is small if it has average annual
receipts of $23 million or less.” According to Census Bureau data for 2002, there were 2,529 firms in
this category that operated for the entire year. 112 Of these, 2,437 firms had annual receipts of under $10.

• million,, and an additional 47 firms had receipts of between $10 million and $24,999,999. Consequently,
we estimate that the majority of these firms are small entities that may be affected by our action.

37. All Other Information Services. “This industry comprises establishments primarily
engaged in providing other information services (except new syndicates and libraries and archives).”3
The SBA has developed a small business size standard for this category; that size standard is $6.5 million

104 47 U.S.C. § 57 1(a)(3)-(4). See Annual Assessment ofthe Status ofCompetition in the Marketfor the Delivery of

Video Programming, Eleventh Annual Report, 20 FCC Rcd 2507, 2549, para. 88 (2006) (2006 Cable Competition
Report).
105 See 47 U.S.C. § 573.

~ 13C.F.R. § 121.201,NAICS code 517510.
107 See 2006 Cable Competition Report, 20 FCC Rcd at 2549, pars. 88. BSPs are newer finns that are building

state-of-the-art, facilities-based networks to provide video, voice, and data services over a single network.
‘°~ See id. at 2507; pars. 14.

109 See 2006 Cable Competition Report, 20 FCC Rcd at 2549, para. 89. WideOpenWest is the second largest BSP
and 16th largest MVPD, with cable systems serving about 292,000 subscribers as of June, 2005. The third largest
BSP is Knology, serving approximately 170,800 subscribers as of June 2005. Id.

‘10U.S. Census Bureau, “2002 N.AICS Definitions: 518111 Internet Service Providers,” available at
http://www.census.gov/epcdlnaicso2ldef7NDs 18111 .HTM (visited Oct. 16, 2007).

“ 13 C.F.R. § 121.201,NAICS code 518111 (changed from 514191, “On-Line Information Services,” in Oct.
2002).
112 U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, “Establishment and Finn Size

(Including Legal Form of Organization,” Table 4, NAICS code 518111 (issued Nov. 2005).
“~ U.S. Census Bureau, “2002 NAICS Definitions: 519190 All Other Information Services,” available at

http://www.census.gov/epcdlnaicsO2/deflND5 191 90.HTM (visited Oct. 16, 2007).

19623
Heinonljne -- 22 No: 25 F.C.C.R. 19623 2007



Federal Communications Commission FCC 07-188

or less in average annual receipts.”4 According to Census Bureau data for 2002, there were 155 firms in
this categoxy that operated for the entire year.”5 Of these, 138 had annual receipts of under $5 ni.illion,
and an additional four firms hadreceipts of between $5 million and $9,999,999. Consequently, we
estimate that the majority of these firms are small entities that may be affected by our action.

4. Equipment Manufacturers

38. SBA small business size standards are given in terms of “firms.” Census Bureau data
concerning computer manufacturers, on the other hand, are given in terms of “establishments.” We note
that the number of “establishments” is a less helpful indicator of small business prevalence in this context
than would be the number of “firms” or “companies,” because the latter take into account the concept of
common ownership or control. Any single physical location for an entity is an establishment, even
though that location may be owned by a different establishment. Thus, the census numbers provided
below may reflect inflated numbers ofbusinesses in the given category, including the numbers of small
businesses.

39. Radio and Television Broadcasting and Wireless Communications Equipment
Manufacturing. The Census Bureau defines this category as follows: “This industry comprises
establishments primarily engaged in manufacturing radio and television broadcast and wireless
communications equipment. Examples of products made by these establishments are: transmitting and
receiving antennas, cable television equipment, GPS equipment, pagers, cellular phones, mobile
communications equipment, and radio and television studio and broadcasting equipment.”6 The SBA
has developed a small business size standard for Radio and Television Broadcasting and Wireless
Communications Equipment Manufacturing, which is: all such firms having 750 or fewer employees.”7
According to Census Bureau data for 2002, there were a total of 1,041 establishments in this category that
operated for the entire year.” Of this total, 1,010 had employment ofunder 500, and an additional 13
had employment of 500 to 999~h19 Thus, under this size standard, the majority of firms can be considered
small.

40. Telephone Apparatus Manufacturing. The Census Bureau defines this category as follows:
“This industxy comprises establishments primarily engaged in manufacturing wire telephone and data
communications equipment. These products may be standalone or board-level components of a larger

“~13 C.F.R. § 121.201,NAICS code 519190.

“5U.S, Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 4, NAICS code 514199 (issued Oct. 2000). This category was
created for the 2002 Economic Census by taking a portion of the superseded 1997 category, “All Other Information
Services,” NAICS code 514199. The data cited in the text above are derived from the superseded category.
116 U.S. Census Bureau, 2002 NA1CS Definitions, “334220 Radio and Television Broadcasting and Wireless

Communications Equipment Manu~cturing,” available at
http://w’ww.census.gov/epcdlnaics02/defINDEF334.HTM#N3342.
“~ 13C.F.R. § 121.201,NAICS code 334220.

~ U.S. Census Bureau, American FactFinder, 2002 Economic Census, Industry Series, Industry Statistics by

Employment Size, NAICS code 334220 (released May 26, 2005); http:Ilfactfinder.census.gov. The number of
“establishments” is a less helpful indicator of small business prevalence in this context than would be the number of
“thins” or “companies,” because the latter take into account the concept of common ownership or control. Any
single physical location for an entity is an establishment, even though that location may be owned by a different
establishment Thus, the numbers given may reflect inflated numbers of businesses in this category, including the
numbers of small businesses. In this category, the Census breaks-out data for firms or companies only to give the

~tota1 numberofsuch~entitie&for2002,~wbichwas~929._
119 Id. An additional 18 establishments had employment of 1,000 or more.

HeinOnline -- 22 ~22j F.CC.R. 19624 2007 3 7 8



Federal Communications Commission FCC 07-188

system. Examples of products made by these establishments are central office switching equipment,
cordless telephones (except cellular), PBX equipment, telephones, telephone answering machines, LAN
modems, multi-user modems, and other data communications equipment, such as bridges, routers, and
gateways.”2° The SBA has developed a smail business size standard for Telephone Apparatus
Manufacturing, which is: all such firms having 1,000 or fewer employees.12’ According to Census
Bureau data for 2002, there were a total of 518 establishments in this category that operated for the entire
year.’~ Of this total, 511 had employment of under 1,000, and an additional 7 had employment of 1,000
to 2,499.’~ Thus, under this size standard, the majority of firms can be considered small.

41. Semiconductor and Related Device Manufacturing. Examples of manufactured devices in
this category include “integrated circuits, memory chips, microprocessors, diodes, transistors, solar cells
and other optoelectronic devces.”24 The SBA has developed a small business size standard for this
category ofmanufacturing; that size standard is 500 or fewer employees.’25 According to Census Bureau
data, there were 1,032 establishments in this category that operated with payroll during 2002.126 Of these,
950 had employment of under 500, and 42 establishments had employment of 500 to 999. Consequently,
we estimate that the majority of these establishments are small entities.

42. Computer Storage Device Manufacturing. These establishments manufacture “computer
storage devices that allow the storage and retrieval of data from a phase change, magnetic, optical, or
magnetic/optical media.”27 The SBA has developed a small business size standard for this category of
manufacturing; that size standard is 1,000 or fewer en~ployees.’28 According to Census Bureau data, there
were 170 establishments in this category that operated with payroll during 2002.129 Of these, 164 had
employment ofunder 500, and fiveestablishments had employment of 500 to 999. Consequently, we
estimate that the majority of these establishments are small entities.

120 U.S. Census Bureau, 2002 NA1CS Definitions, “334210 Telephone Apparatus Manufacturing,” available at
http:llwww.census.gov/epcd/flaics02/def7Nj)EF334.}j’~’~~334~
121 13 C.F.R. § 121.201, NAICS code 334210.

122 U.S. Census Bureau, American FactFinder, 2002 Economic Census, Industry Series, Industry Statistics by
Employment Size, NAICS code 334210 (released May 26, 2005); http~J/factflnder.census.gov. The number of
“establishments” is a less helpflul indicator of small business prevalence in this context than would be the number of
“firms” or “companies,” because the latter take into account the concept of common ownership or control. Any
single physical location for an entity is an establishment, even though that location may be owned by a different
establishment. Thus, the numbers given may reflect inflated numbers of businesses in this category, including the
numbers of small businesses. In this category, the Census breaks-out data for firms or companies only to give the
total number of such entities for 2002, which was 450.

‘~ Id. An additional 4 establishments bad employment of2,500 or more.

“4U.S. Census Bureau, 2002 NAICS Definitions, “334413 Semiconductor and Related Device Manufacturing,”
available at http://www.census.gov/epcdJnaciso2/de~p3344 1 3.HTM#N3344 13.
125 13 C.F.R. § 121.201, NAICS code 334413.

‘26U.S. Census Bureau, 2002 Economic Census, Industry Series: Manufacturing, “Semiconductor and Related
Device Manufacturing ,“ Table 4, NAICS cede 334413 (issued Jan. 2005).

‘27U.S. Census Bureau, “2002 NA.ICS Definitions: .334112 Computer Storage Device Manufacturing,” available at
bttp://www.census.gov/epcd/najcso2/de~’Nj~334~12.HTM (visited Oct. 16, 2007).
120 13 C.F.R. § 121.201, NAICS code 334112.

129 U.S. Census Bureau, 2002 Economic Census, Industry Series: Manufacturing, “Computer Storage Device
Manufacturing,” Table 4, NAICS code 334112 (issued Dec. 2004).
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I). Description of Projected Reporting, Recordkeeping and Other Compliance
Requirements

43. Should the Commission decide to adopt any further numbering requirements to benefit
customers of telecommunications and interconnected VoIP service, the associated rules potentially could
modify the reporting and recordkeeping requirements of certain telecommunications providers and
interconnected VoIP service providers. For example, the Commission seeks comment on whether it
should require interconnected VoIP providers to comply with Nil code assignments.’3° Additionally, the
Commission seeks comment on whether the Commission should adopt a requirement that carriers identify
all errors possible in a given LSR and describe the basis for rejection when rejecting a port request.’3’
The Commission also tentatively concludes that it should adopt rules reducing the porting interval for
wireline-to-wireline and interrnodal simple port requests, specifically to a 48-hour porting interval, and
seeks comment on whether the Commission should establish time limits on the porting process for all
types of simple port requests or just certain types of ports.’32 Further, the Commission seeks comment on
whether there are any technical impediments or advances that affect the overall length of the porting
interval such that it should adopt different porting intervals for particular types of simple ports.’33 These
proposals may impose additional reporting and recordkeeping requirements on entities. Also, we seek
comment on whether any of these proposals place burdens on small entities, and whether alternatives
might lessen such burdens while still achieving the goals of this proceeding.’~ Entities, especially sniall
businesses, are encouraged to quantify the costs and benefits or any reporting requirement that may be
established in this proceeding.

E. Steps Taken to Minimize Significant Economic Impact on Small Entities, and
Significant Alternatives Considered

44. The R.FA requires an agency to describe any significant alternatives that it has considered
in reaching its proposed approach, which may include (among others) the following four alternatives:
(I) the establishment of differing compliance or reporting requirements or timetables that take into
account the resources available to small entities; (2) the clarification, consolidation, or simplification of
compliance or reporting requirements under the rule for small entities; (3) the use of performance, rather
than design, standards; and (4) an exemption from coverage of the nile, or any part thereof~ for small
entities.’35

45. The Commission’s primary objective is to ensure that that consumers benefit from LNP.
We seek comment on the burdens, including those placed on small carriers, associated with related
Commission ruies and whether the Commission should adopt different requirements for small businesses.
Specifically, we seek comment on the benefits and burdens, including the burdens on small entities, of
requiring interconnected VoIP providers to comply with NIl code assignments and other numbering
requirements.’36 We also seek comment on the benefits and burdens, including the burdens on small
entities, of the specific requirements on the validation process proposed in the Notice and any other such

~°SeeNotice,supra pare. 53.
13~ See Ed., supra pare. 57.

‘32See Id., supra pare. 59.
‘~ See Ed., si4pra pare. 63.

‘~ See id., supra pares. 53, 58, 64.

~5U.S.C._~6O3(c) ________

136 See Notice, supra pain. 53.
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requirements.’37 Further, the Commission seeks comment on the benefits and burdens, including the
burdens on small entities, of adopting rules regarding porting intervals for all types of simple port
requests.’38

F. Federal Rules that May Duplicate, Overlap, or Conflict with the Proposed Rules

46. None.

~ id., szqJra para. 58.

~ id., supra para. 64.
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STATEMENT OF
CHAIRMAN KEVIN J. MARTIN

Re: Telephone Number Requirementsfor IP-Enabled Services Providers; Local Number Portability
Porting Interval and Validation Requirements; IP-Enabled Services; Telephone Number Portability;
CTJA Petitions for Declaratory Ruling on Wireline-Wireless Porting Issues; Numbering Resource
Optimization, WC Docket Nos. 07-243, 07-244, 04-36, CC Docket Nos. 95-116, 99-200

I am pleased the Commission today adopts this item addressing local number portability because it
provides important consumer benefits by promoting competition for consumer telephone services. I have
consistently supported local number portability because it allows consumers to choose a cheaper or more
innovative service. I have also consistently maintained that establishing a level playing field promotes
competition. As interconnected VoW providers have increasingly entered the market, it is important that
consumers be able to transfer their number to and from these providers just like transfers between
carriers. I also support the actions to streamline the process and time required to switch from wireline to
wireless service in order to provide consumers the ability to change providers without undue burden or
delay.
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STATEMENT OF
COMMISSIONER MICHAEL J. COPPS

Re: IP-Enabled Services, WC Docket No. 04-36; Telephone Number Portability, CC Docket No. 95-
116; CTIA Petitions for Declaratory Ruling on Wireline-Wireless Porting Issues, Final
Regulatory Flexibility Analysis, Numbering Resource Optimization, CC Docket No. 99-200;
Telephone Number Requirementsfor IF-Enabled Services Providers, WC Docket No. 07-243;
Local Number Portability Porting Interval and Valid~ation Requirements, WC Docket No. 07-244,
Report and Order, Declaratory Ruling, Order on Remand, and Notice of Proposed Rulemaking

Jn the 1996 Telecommunications Act, Congress imposed a number portability obligation on
providers so consumers could retain their phone numbers when switching carriers. This was both
consumer-friendly and competition-friendly. Local number portability is a real success story. Today’s
item works to ensure that consumers continue to benefit from local number portability when it comes to
interconnected VoIP services. I am pleased to support it.

Today’s Order also streamlines the port validation process by requiring providers to validate a
consumer’s porting request based upon no more than four specified criteria. By providing clarity to
carriers in this regard, consumers will benefit from more timely and efficient processing of their requests.
I want to thank Chairman Martin and my colleagues for supporting my proposal to address this issue here
rather than making consumers wait any longer for its resolution. I also support the few remaining
questions the Commission poses regarding the obligations of interconnected VoIP providers and the
timing interval expected for intermodal porting requests. I am pleased that the Order includes my
suggestion that when determining the appropriate porting interval we should take into account the
evolving nature of technologies and business practices with the goal of reducing porting times to the
shortest reasonable time-period. I am optimistic that we will be able to complete this proceeding rapidly
if all interested parties work together.

A lesson to be learned from the success of local number portability is that the Commission should
be seeking out additional ways to break down barriers that impede consumers from taking advantage of
competition, such as wireless and broadband early termination fees and the locking of phone features. The
more we do on such initiatives, the better it will be for consumers and competition. That’s a win-win in
my book.
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STATEMENT OF
COMMISSIONER JONATHAN S. ADELSTEIN

Approving in part, concurring in part

Re: IP-Enabled Services; Telephone Number Portability; CTIA Petitions for Declaratory Ruling on
Wireline-Wireless Porting Issues; Final Regulatory Flexibility Analysis; Numbering Resources
Optimization; Telephone Number Requirementsfor IP-Enabled Service Providers; Local Number
Portability Porting Interval and Validation Requirements; WC Docket No. 04-36, CC Docket Nos.
95-116 and 99-200, WC Docket Nor. 07-243 and 07-244; Report and Order, Declaratory Ruling,
Order on Remand~, and Notice of Proposed Rulemaking.

Through this Order we expand the availability of local number portability, which has provided
important benefits to consumers through the ability to take their number with them when they change
providers. Congress viewed the ability of consumers to keep their phone numbers to be an important
component of the effort to develop local phone competition and consumer choice, and our experiences of
the past four years have borne out this prediction.

I’m pleased that this Order extends number portability to interconnected voice over Internet
Protocol (VoW) providers. To their credit, many interconnected VoW providers have acknowledged the
need to offer number portability to their customers. Ifully agree with the Order’s conclusion that
consumers reasonably expect that they will have the ability to take their number with them when they
switch to another provider, whether they subscribe to an interconnected VoIP provider~or another
provider of telecommunications services. So, I support the decision to apply these requirements evenly.

I also appreciate the Order’s efforts to address the process for completing requested ports. Given
the Order’s findings that many ports are delayed due to difficulties with “burdensome porting-related
procedures,” the Commission should take steps to improve this process, not only for providers but also
for consumers. In this respect, I am particularly hopefully that we can work to reduce the porting interval
for simple porting requests, so that consumers are left on hold no longer than necessary.

This Order also responds to a 2005 remand from the U.S. Court of Appeals for the District of
Columbia Circuit by re-imposing number portability requirements on small carriers. The Commission’s
prior decision to extend these requirements to small carriers was stayed because the Commission failed to
comply with the Regulatory Flexibility Act (RPA). While this Order checks a box by completing the
final analysis required by the RFA, we miss an opportunity here to address the some of the critical and
expensive underlying issues — such as the transport costs associated with calls to ported numbers — that
are exacerbated by our porting requirements.

Four years ago, when these portability requirements were first imposed, I called on the
Commission to resolve this critical intercarrier compensation issue as quickly and comprehensively as
possible, so I’m disappointed that we’ve made no more progress since then, and fail to do so here.
Although this Commission could do more to recognize and address the unique needs of small providers, I
am pleased that small providers will have the ability to raise these issues before stale commissions
through the process set out by Congress in Section 251(f)(2) and I will concur to this portion of the Order.
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STATEMENT OF
COMMISSIONER DEBORAH TAYLOR TATE

Re: IP-Enabled Services; Telephone Number Portability; CTIA Petitionsfor Declaratory Ruling an
Wireline- Wireless Porting Issues; Final Regulatoiy Flexibility Analysis; Numbering Resource
Optimization; Telephone Number Requirementsfor IP-Enabled Services Providers;
Local Number Portability Porting Interval and Validation Requirements, WC Docket No. 04-36, CC
Docket No. 95-116; CC Docket No. 99-200; WC Docket No. 07-243; WC Docket No. 07-244, Report And
Order, Declararoty Ruling, Order On Remand, And Notice QfProposed Rulemaking.

As both Congress and this Commission have recognized, the ability of a customer to retain his or her
local telephone number when switching providers is a criticalcomponent forcompetition in thelocal
exchange market. Local number portability promotes competition between providers of local telephone
services by eliminating a major disincentive to switch carriers. Specifically, the ability of end users to
retain their telephone numbers when changing service providers gives customers flexibility in the quality,
price, and variety of services they can choose to purchase. Local number portability also helps ensure
efficient use and uniform administration of numbering resources. In this order we take several steps to
ensure that consumers continue to enjoy the benefits of local competition. We extend the benefits of
number portability to VoIP customers by requiring VoIP providers to ensure that customers have the
ability to port their telephone numbers when changing service providers to or from a VoIP provider.
Additionally, we extend to interconnected VoIP providers the obligation to contribute to shared
humbering administration costs, ensuring regulatory parity among providers of similar services.

We also take important steps to facilitate existing number portability so customers more fully benefit
from these requirements. We clarify that no carriers may obstmct or delay the porting process by
demanding more information than is necessary to validate a customer’s request to keep their telephone
number when changing carriers and streamline the porting process and time interval.
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STATEMENT OF
COMMiSSIONER ROBERT M. MCDOWELL

Re: Telephone Number Requirements for W~Enabled Services Providers, Local Number Portability
Porting Interval and Validation Requirements, IP-Enabled Services, Telephone Number Portability, C11A
Petitions for Declaratory Ruling on Wireine-Wireless Porting Issues, Final Regulatory Flexibility
Analysis, Numberin~ Resource Optimization, Report and Order, Declaratory Ruling Order on Remand,
andNotice ofProposed Rulemaking, WC Docket No. 07-243, WC Docket No. 07-244 WC Docket No. 04-
36, CC Docket No. 95-1 16, CC Docket No. 99-200

The steps we are taking today promote consumer freedom in the voice and information service
markets by allowing customers to port their telephone number to and from Voice over Internet Protocol
(Vo1P) services across all platforms. In this world of convergingtelecommunications technologies, it is
vital that the Commission ensure that our regulations do not favor one type of service provider over
another and that consumers are empowered to choose among alithe services these new technologies offer.
By extending local numbering portability requirements to VoW providers, we no’w give consumers the
ability to keep their telephone numbers when they decide to switch to or from wireline, wireless or VoIP
services. Furthermore, the obligation to port numbers quickly and efficiently will fbrther benefit
consumers when they switch providers and give regulatory certainty to market players.

Our action today also fosters regulatory parity. Because VoW services are increasingly becoming
a substitute for traditional telephone service in the marketplace, it is critical that we extend local number
portability obligations to those service providers. Just as we have previously required interconnected
VoIP providers to comply with obligations for E9 11, universal service, customer proprietary network
information protections and disability access, extending our local number portability requirements levels
out the regulatory landscape even further.

However, in an effort to refine our overall numbering obligations, we seek comment on a number
of specific issues affecting the extent of obligations and elements of the porting process. I will be
particularly interested to review the comments regarding the validation of port requests and porting
intervals.
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Universal Service )

1998 Biennial RegulatoryReview— ) CCDocketNo. 98-171
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I. INTRODUCIION

1. In this Report and Order (Order) and Notice of Proposed Rulenialdng (Notice) we make
interim modifications to the existing approach for assessing contributions to the federal universal service
fund (USF or Fund) in order to provide stability while we continue to examine more fundamental reform.
The interim changes we make in this Order are essential for securing the viability of universal service - a
fundamental goal of communications policy as expressed in the Communications Act — in the near-term.’
In 1996, Congress directed the Commission and the states to take the steps necessary to establish support
mechanisms to ensure the delivery of affordable telecommunications services to all Americana in a
changing competitive environment.2 Since then, the Commission has undertaken a number of reforms to

See 47 U.S.C. § 151 (“One of Congress’s primary purposes is establishing the Federal Communications
Commission was to ‘~make available. . . to all the people of the United States.. . a rapid, efficient, Nation-wale...
communications service with adequate facilities at reasonable charges.”). The Cormnunications Act of 1934, as
amended (Act or Communications Act), is codified at 47 U.S.C. §~ 151, at seq.

25ee47 U.S.C. ~254(d); Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) (1996 Act).
The 1996 Act amended the Communications Act.

— — ~75I9
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fulfill the universal service goals established by Congress, and today we take additional steps to continue
to satisfy these goals.3

2. In this Order, we take two critical actions to ensure the stability and sufficiency of the Fund.4
First, we raise the interim wireless safe harbor from its current 28.5 percent level to 37.1 percent. Secon4,
we establish universal service contribution obligations for providers of interconnected voice over h~terriet
Protocol (VotP) service.5

3. The interim revisions adopted in this Order respond to changes that have oècurred in recent
years in the telecommunications market, but retain the essential elements of the current approach to US?
contributions.6 Specifically, while stand-alone interstate long distance revenues have been declining,
wireless services and interconnected VolP services, both of which typically include bundled long distance
service, have been growing dramatically. As noted below, from December 2000 to December 2004, the
number of wireless subscribers grew from approximately 101 million to approximately 181 million,7 and
wireless providers’ revenues grew from approximately $70 billion to approximately $122 billion.~
Similarly, the number ofVoTP subscribers has grown from about 150 thousand at the end of 2003 to 4.2
million at the end of 200S.~ The interim revisions made in this Order respond to these growing pressures
on the stability and sustainability of the Fund.’°

For example, the Commission has taken steps to remove implicit support from interstate access rates and make that
support explicit and portable. See, e.g., Access Charge Reform, Price Cap Performance Reviewjor Local &change
Carriers, CC Docket Nos. 96-262, 94-1 Sixth Report and Order; Law- Volume Lang-Distance Users, CC Docket
No. 99-249, Report and Order; Federal-Stare Joint Board on Universal Service, CC Docket No. 96-45, Eleventh
Report and Order, 15 FCC Red 12962(2000), qft”d in part, rev’d in part, and remanded in part Tesas Office ofPub.
UtIL Counsel v. FCC, 265 F.3d 313 (5th Cir. 2001).

4See Federal-State Joint Board on Universal Service. 1998 Biennial Regulatory Review— Sirearnlined Contributor
Reporting Requirements Associated with Athninistration of Telecommunications Relay Service, North American
NumberingPlan, Local McnberPonabllity. and Universal Service Support Mechanisms. Telecommunications
Servicesfor Individuals with Hearing and Speech Disabilities. and the Americans with Disabilities Act of1990,
Administration ofthe North American Numbering Plan and North American Nwnbering Plan Cost Recovery
Contribution Factor and Fund Size, Number Resource Optimization, Telephone Number Portability, CC Docket
Nos. 96-45, 98-171, 90-571, 92-237, 99-200,95-116, Notice of Proposed Rulemakipg, 16 FCC Red 9892(2001)
(2001 Notice) (initiating an examination of the contribution methodology). Section 254 of the 1996 Act requires the
Commission, among other things, to ensure that there are specific, predictable, and sufficient support mechanisms to
preserve and advance universal service. 47 U.S.C. § 254(bXS), (d). Today, approximately 93 percent of American
households subscribe to telephone service, in part, as a result of the Commission’s universal service policies. See
Federal Communications Commission, Telephone Subsaribership in the United Stares, Table 1(2006), available at
hup://hraunfoss.fcc.gov/edocspubliclattachmatchfDOC-265356ALpdL
~ 47 C.F.R. § 9.3 (defining interconnected VoIP service).

6See 47 U.S.C. § 254(bXs), (d).

7Sec Federal Communications Commission, Tenth Annual CMRS Competition Report, Table 2 (2005), available at
htp//hraunfoss.fcc.gov/edocs_pitblidanachmatchlFCC-05-I 73A1 .pdf (2005 CMRS Report).
~ Federal Communications Commission, Telecommunications Itulustry Revenues, Table 7(2002) (2000

Revenues Report); Federal Communications Commission, Telecommunications ?nduszsy Revenues, Table 7(2006)
(2004 Revenues Report); see also CTIA, Background on CTL4 ‘s Semi-Annual Wireless Industry Survey, at 4,
available or bttp://files.ctia.org/pdl/CTlAEndYear2005Survey.pdf (visited April 10,2006) (CTL4 2005 Year End
Survey).

9Tclecommunications Industry Association, TM ‘s2006 Telecommunications Market Review and Forecast, 71
(2006) (TIA 2006 Report).

~ 47 U.S.C. § 254(bX5), (d).
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4. Unlike many of the proposals that would move to a non-revenue-based cotitribution
methodology and require significant time to implement, retaining a revenues-based approach on an
interim basis enables us to implement the revisions required in this Order (including reporting
requirements) for the fourth quarter 2006 universal service contribution requirements, which provides
more immediate stability to the Fund. While we retain the revenue-based approach for now, we are
committed to examining more fundamental refonn in this proceeding. To the extent that further
modifications of the existing approach may be necessary before we complete fundamental reform and
because the steps we take today are interim measures, we seek comment in the Notice on whether
modifications to the interim safe harbors established in the Order may be appropriate.

U. BACKGROUND

A. Statutory Provisions

5. The assessment of universal service contributions is governed by the statutory framework
established by Congress in the A&’ Section 1 of the Act states that the Commission is created “[flor the
pinpose of regulating interstate and foreign commerce in communication by wire and radio so as to make
available, so far as possible, to all the people of the United States.. . a rapid, efficient, Nation-wide, and
world-wide wire and radio conmiunication service with adequate facilities at reasonable charges,” and
that the agency “shau execute and enforce the provisions of th[e] AcL”° Universal service is a key
component in communications policy for ensuring that charges are reasonable. Section 254(b) of the
1996 Act instructs the Cbmmission to establish universal service support mechanisms with the goal of
ensuring the delivery of affordable telecommunications services to all Americans.’3 Section 254(b) also
provides that Commission policy on universal service shah be based, in part, on the principles that
contributions should be equitable and nondiscriminatory, and support mechanisms should be specific,
predictable, and sufficient)4 Section 254(d) of the 1996 Act mandates that “[e3veiy telecommunications
carrier that provides interstate telecommunications services shall conthbute, on an equitable and
nondiscriminatory basis, to the specific, predictable, and sufficient mechanisms established by the
Commission to preserve and advance universal service.”’5 Section 254(d) also vests the Commission
with the permissive authority to require “[amy other provider of interstate telecommunications ... to
contribute to the preservation and advancement of universal service if the public interest so requires.”6

B. The Current Contribution Methodology

6. In 1997, in the Universal Service First Report and Order, the Commission determined to
assess contributions on end-user telecommunications revenues.’7 The Commission concluded that the

“See 47 U.S.C. §~ 151,201,202,254.
1247 U.S.C. § 151.

47 U.S.C. § 254(b).

47 u.s.c. § 254(bX4), (5). The Commission adopted the additional principle that federal support mechanisms
should be competitively neutral, neither unfairly advantaging nor disadvantaging particular service providers or
technologies. See also Federal-State Joint Board on Universal Service, CC Docket No. 96-45, 12 FCC Red 8776,
8801-03, paras. 46-51 (1997) (Universal Service First Report and Order) (subsequent history omitted).
1547 U.S.C. § 254(d).

‘tId.
~‘ See Universal Service First Report and Order, 12 FCC Red at 9206-07, paras. 843-44; Federal-State Joint Board

on Universal Service, Access Charge Reform, Sixteenth Order on Reconsideration and Eighth Report and Order in
CC DockctNo. 96-45 and Sixth Report and Order in CC DocketNo. 96-262,15 FCC Rcd 1679, 1685, pars. 15
(1999) (establishing a single contribution for all universal service support mechanisms based on interstate and
international revenues).

7521

HeiriOnline -- 21 No. 8 F.C.C.R. 7521 2006



Federal Communications Commission FCC 06-94

revenues approach would be: (1) competitively neutral; (2) easy to administer; and (3) explicit.’8 The
Commission concluded that a contribution methodology based on end-user telecommunications revenues
would be competitively neutral because it would avoid distorting how carriers chose to structurt their
businesses or the types of services that they provided.’9 The Commission also determined that a revenue-
based approach would be easy to administer.’t Although carriers would need to track their sales to end
users, can-lean already tracked this information for billing purposes.” Moreover, the Commission could
use existing revenue data to identify inaccurate end-user-revenue filings.” Finally, the Commission
found that basing contributions on end-user telecommunications revenues satisfied the statutory
requirement that support be explicit because carriers know how much they contribute to the support
mechaaisms.~

7. In the Second Order on Reconsideration, the Commission set forth the specific methodology
for contributors to use to compute their USF contributions.’4 The Commission also designated the
Universal Service Administrative Company (USAC) as the entity responsible for administering the
universal service support mechanisms, including billing contributors, collecting contributions to the
universal service support mechanisms, and disbursing universal service support funds.’7 The Commission
required contributors to report their end-user telecommunications revenues to USAC on a
Telecommunications Reporting Worksheet (Worksheet).’6

8. The Commission has also implemented various rules and guidelines intended to reduce
administrative burdens for certain categories of contributors. For example, the Commission’s rules
provide that contributors whose annual universal service contribution is expected to be less than $10,000
are not required to directly contribute to the universal service mechanisips, pursuant to the de mini,nis
exemption.’7 The Commission’s rules further provide a sale harbor for the reporting of

~ Universal Service Firs: Report and Order, 12 FCC Red at 9206,9211, paras. 843, 854.

‘~ Id. at 9207, paras. 845-46.

at 9208, para. 848.
2~ Id.

n Id.

231d. at 9211, pars. 854. Caniers calculate their contributions by multiplying their relevant end-user revenues by the
universal service contribution factor. Id. Therefore, the cost associated with the preservation and advancement of
universal service could be identified without ambiguity. Id.
24 Changes to the Board ofDirectors ofthe National Exchange Carrier Association, Inc., Federal-Stare Joint Board

on Universal Set-we, CC Docket Nos. 96-45, 97-21, Report and Order and Second Order on Rechasideration, 12
FCC Red 18400 (1997) (Second Order on Reconsideration).

“Id. at 18423-24, pars. 41; see also 47 CF.R. § 54.701.
~ Order on Reconsideration, 12 FCC Red at 18475, Appendix B. Contributors are required to file quarterly

and annually. 47 C.F.R. § 54.711(a).

“See 47 C.F.R. § 54.708. Section 254(d) of the 1996 Act states that the Commission may exempt a carrier or class
of carriers from contributing to the universal service mechanisms if the “carrier’s contribution to the prcserv~tion
and advancement of universal service would be de minimis.” 47 U.S.C. § 254(d). The Commission’s titles also
provide a limited exception to universal service contribution requirements for entities with interstate end-user
telecommunications revenues that constitute less than twelve percent of their combined interstate and international
end-user telecommunications revenues. See 47 C.F.L § 54.706(c); See Federal-State Joint Board an Universal
Service, 1998 Biennial Regadatory Review— Streamlined Contributor Reporting Requirements Asrociated with
Adminiatradon ofTelecommunications Relay Sea-mice. North American Numbering Plan, Local Number Portability,
and Universal Service Support Mechanisms, Te!ecomaununicariorzs Servicesfor Individuals with Hearing and Speech
Disabilities, and the Americans with Disabilities Act of1990. Administration of the North American Numbering
Plan and North American Numbering Plan Cost Recovery Contribution Factor and Fund Size, Number Re.rource

(continuett...)
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telecommunications revenues when bundling telecommunications services with customer premises
equipment or information servjces.’t -

9. Of particular note, among those requirements minimizing administrative burdens on
conthbutors, the Commission also established an interim safe harbor for mobile wireless
telecommunications providers. Wireless telecommunications providers asserted that they could not
identi~’, without substantial difficulty, the amount of their revenues that are interstate as opposed to
intrastate.29 To address this concern, in 1998, the Commission established suggested, or safe harbor,
percentages to approximate the percentage of interstate revenue generated by each category ofwireless
telecommunications provider?0 The Commission stressed that the safe harbor for each category of carrier
was intended as guidance and that a wireless carder could report a percentage of interstate re-venue that
was less than the safe harbor, provided it could document the computation method used and retained the
supporting information?’ The Commission initially set the interim safe harbor percentage for cellular,
broadband Personal Communications Service (PCS), and digital Specialized Mobile Radio (SMR)
providers at 15 percent of total telecommunications revenues, for paging providers at 12 percent of total
paging revenues, and analog SMR providers at one percent of total revenues?2

10. In 2002, the Commission revisited the interini safe harbor and raised the percentage for
cellular, broadband PCS, and digital SMR providers to 28.5 percent.33 The Commission found that the
original interim safe harbor percentage no longer reflected the extent to which mobile wireless consumers
used their wireless phones for interstate calls, especially given the increased substitution of wireless for

(...centinued from previous page) -

Optimization, Telephone Number Portability, Truth-in-Billing and Billing Format, CC Docket Non 9645,98-171,
90-571, 92-237, 99-200,95-116, 98-llo;Fu,-ther Notice of Proposed Rulemaking and Report and Order, 17 FCC
Red 3752, 3806, pars. 125 (2002) (First Further Notice).
2S See Policy and Rules Concerning Interstate, Inrererchange Marketplace, Implementation ofSeedon 254(g) of the

Communications Act of 1934, as asnende4 1998 Biennial Regulatory Re-view — Review ofCustomer Premises
Equipment And Enhanced Services Unbundling Rules 1~ the Internr.change, Exchange Access and Local Exchange
Mai*ets, CC Docket Nos. 96-61, 98-183, Report and Order. 16 FCC Rcd 7418, 7446-48, paras. 47-54(2001) (CPE
Bundling Order).

295ee Federal-Stare Joint Board on Universal Service, CC Docket No. 9645, Memorandum Opinion and Order and
FurtherNotice of Proposed Rulemaking, 13 FCC Red 21252, 21255, para.6 (1998) (First Wireless Safe Harbor
Order).

30 Id. at21257,para. 11. -

~‘ Id. ‘ -

32 Id. at 21258-60, paras. 13-15. For cellular, broadband PCS, and digital SMR, the 15 percent safe harbor was

based on the nationwide average percentage for interstate wireline traffic reported for purposes of dial equipment
minutes weighting prograrn for paging providers, the 12 percent safe harbor, and for analog SME. providers, the one
percent safe harbor, was based on reported revenue on the Telecommunications Reporting Worksheet (FCC Form
499-A)forcalendaryear 1997. (cL ar21259-60,paras. 13-15.

33Federai-State Join: Board on Universal Service, 1998 Biennial Regulatory Review — Streamlined Contributor
Reporting Requirements Associated with Administration of7’elecommunicadons Relay Service, North American
Numbering Plan. Local Nwnber Portability, and Universal Service Support Mechanisms. Te!econimnnfcazions
Servicesfor Individuals with Hearing and Speech Disabilities, and the Americans with Disabilities Ac: of 1990,
Administration of the North American Numbering Plan and North American Numbering Plan Cost Recovery
Contribution Factor and Fund Size. Number Resource Optimization, Telephone Number Portability, Truth-in-
Billing and Billing Format, CC Docket Non 96-45,98-171,90-571, 92-237, 99-200, 95-116, 98-170, Report and
Order and Sccond Further Notice ofProposed Rulemaking, 17 FCC Red 24952, 24965, para.2l (2002) (Second
Pilreless Safe Harbor Order).
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traditional wireline service.34 Because the original safe harbor percentage no longer reflected actual
market conditions, the Commission found it necessary to increase the safe harbor to ensure that universal
service contributions remained equitable and non-discriminatory, as required by section 254(d) of the
1996 Act.33 By ensuring that the contribution base more accurately reflected the marketplace, the
Commission improved the continued viability of the Fund)6 Although the Commission retained use of an
interim wireless safe harbor, the Commission sought additional comment on the ability of mobile wireless
providers to report actual interstate end-user telecommunications revenue and whether the Commission
should eliminate the safe harbor.37

C. Ristory of the Current Contribution Methodology Proceeding

II. As part of its efforts to ensure the long-tena stability and sufficiency of the universal service
support system in an increasingly competitive marketplace, the Commission began a proceeding to revisit
the universal service contribution methodology in May 20O1.~~ In the 2001 Notice, the Commission
sought comment generally on whether and how to streamline and reform the contribution: assessment
methodology.39 Among other things, the Commission sought comment on whether to modify the existing
revenue-based methodology, as well as whether to replace that methodology with one that assesses
contributions on the basis of a flat-fee charge, such as a per-line charge.4°

12. Seeking to further develop the record regarding various proposals submitted in response to
the 2001 Notice, the Commission released a Further Notice of Proposed Rulemaking and Report and
Order in February 2002.~’ Specifically, the Commission sought more focused comment on a proposal to
replace the existing revenue-based assessment mechanism with one based on the number or capacity of
connections provided to a public network.42 The First Further Notice invited commenters to supplement
the record with any new arguments or data on proposals to retain or modify the existing, revenue-based
assessment methodology.43 The Commission also sought additional comment on possible reforms to the

~ Id. at 24965, pars. 21. The Commission based the 28.5 percent safe harbor percentage on traffic studies from

CTIA of six wireless carriers. Five unnamed national large wireless carriers reported interstate minutes ofuse that
ranged from 19.6 percent to 28.5 percent. TracFone, a prepsid wireless provider, reported interstate minutes of use
of 10 percent. Id. at 24967, pars. 22.
~ Id. at 24965-66, pars. 21; see 47 U.S.C. § 254(d).

~ Second Wireless Safe Harbor Order, 17 FCC Rcd at 24966, pars. 21. The Conmmission di4 not find it necessary
to adjust the “safe harbor” percentages for paging and analog SMR providers. Id. at 24966, para. 23. Wireless
carriers may also use the safe harbor percentages to report revenue for purposes ofTelecomniunicarions Relay
Services, the North American Numbering-Plan, and the Local Number Portability programs. Id. at 24968, pars. 27.
The Commission also found it was in the interest of consistency, equity, and fainmess to adopt an all-or-nothing rule
requiring wireless telecommunications providers who chose to report using the safe harbor doso for all aI~liated
entities. Under this rule, wireless providers may report revenues at either the legal entity level or on a consolidated
basis, but are required to report either actual or safe harbor revenues for all of their affiliated legal entities within the
same safe harbor category. Id. at 24967, pars. 25.

37See Second Wireless Safe Harbor Order, 17 FCC Rcd at 24983-94, pars. 68. V

rs See generally 2001 Notice, 16 FCC Red 9892. -

39 Id. at 9894,pars. 2.

~“ Id.
~‘ See generally Firs: Further Notice, 17 FCC Red 3752. V

421d. at 3765, pars. 31,3766-89, paras. 34-83.

Id. at 3789, para. 84.
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manner in which carriers recover contribution costs from their customers.~ In addition, in the further
notice portion of the Second Wireless Soft Harbor Order, the Commission sought additional comment on
capacity-based proposals that had been developed in the record.45 The Commission also sought comment
on a telephone-number based proposal advanced by AT&T and the Ad Hoc Telecommunications Users
Group (Ad Hoc).~ The Commission subsequently sought comment on a Commission staff study, which
estimated potential contribution assessment levels under the then-newly modified revenue-based method
and the three connection-based proposals in the further notice portion of the Second Wireless Safe Harbor
Order.47

P. Regulation of Interconnected VoIP Services

13. On March 10, 2004, the Commission initiated a proceeding to examine issues relating to
Internet Protocol (IP)-enábled services — services and applications making use of the IP, including, but
not limited to, Vol? services.4t In the IP-Enabled Services Notice, the Commission asked comnienters to
address, among other things, the universal service contribution obligations of both facilities-based and
non-facilities-based providers of IF-enabled services.45 The Commission sought comment on its
authority, including mandatory and permissive authority under section 254(d), to require universal service
contributions by IP-enabled service providers.50 The Commission asked, if certain classes of IP-enabled
services are determined to be information services, could or should the Commission require non-facilities-
based providers of such services Ia contribute to universal service pursuant to its permissive authority.’1
Parties were asked to comment on whether non-facilities-based providers “provide”
telecommunications.52 The Commission asked cozmnenters to address how it could exercise its
permissive authority over facilities-based and non-facilities-based providers of li-enabled services in an
equitable and nondiscriminatory fashion.53 The Commission sought comment on how, as a practical

~° Ed. at 3791, pars. 89.

45Second Wireless Safe Harbor Order, 17 FCC Red at 24983-95, paras. 66-95.

°° Id. at 24995-97, paras. 96-100.

47Commtgsion Seeks Comment an StaffStudy Regarding Alternative Contribution Methodologies, CC Docket Nos.
96-45, 98-171, 90-571, 92-237, 99-200,95-116, 98-170, Public Notice, 18 FCC Rcd 3006 (2003) (Staff Study).
Comments and reply comments were filed on March31 and April 18, 2003, respectively, and were incorporated in
the record of Second Wireless Safe Harbor Order. Id. at 3007.

~° See IP-Enabled Services, WC Docket No. 04-36, Notice of Proposed Rulemaking, 19 FCC Red 4863,4864, pars.
I n.l (2004) (IP-Enobled Services Notice). Comments were filed by May 28, 2004 and reply comments were filed
by July 14,2004. See Pleading Cycle Establishedfor Comments in IF-Enabled Services RulemaldngProceeding,
WC Docket No. 04-36, Public Notice, 19 FCC Red 5589 (2004); Wireline Competition Bureau Extends Reply
Comment Deadlinesfor IP-E.nabled Services Rulemaking and SBCS IP Platform Services”Farbearance Petition,
WC Docket Nos. 04-29, 04-36, Public Notice, 19 FCC Red 10474 (2004); see also Appendix B (List of
Commenters).

~° See IP-Enabled Services Notice, 19 FCC Red at 4905, pars. 63. Given the comprehensive questions the
Commission asked in the IF-Enabled Services Notice, and the Commission’s well-known use of safe harbors for
USF contributions by other types of providers, we reject Vonage’s contention that parties received inadequate notice
of the actions we take in this Order. Vonage June 14,2006 & Porte Comments at 7.

5°See IP-Enabled Serviaes Notice, 19 FCC Red at 4905, pars. 63.

“Id.at490~,para.64.

‘~ Id.

‘31d.
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matter, providers would identify the portion of their IF-enabled service revenues that constitute assessable
telecommunications revenues for universal service pusposes.54

14. On November 9, 2004, the Commission adopted the Vonage Order,rt in whic~i it preempted
an order of the Minnesota Public Utilities Commission (Minnesota Commission) that applied Minnesota’s
traditional “telephone company” regulations to Vonage’s DigitalVoice servicea — an interconnected VoIF
service under the definition subsequently adopted by the Commission.57 Without classifying Vonage’s
service as either an “information service” or a “telecommunications service” under the Act, the
Commission held that DigitalVoice cannot be separated into interstate and intrastate communications for
compliance with Minnesota’s requirements without negating valid federal policies and rules.n The
Vonage Order made “clear that this Commission, not the state commissions, has the responsibility and
obligation to decide whether certain regulations apply to DigitalVoice and other IP-enabled set-vices
having the sante capabilities.”59 The Commission further indicated that it intended to “resolve important
regulatory matters with respect to iF—enabled services generally, including services such as DigitaiVoice,
concerning issues such as the Universal Service Fund” in the IF-Enabled Services proceeding.6°

15. Since the Vonage Order, the Commission twice has adopted regulations for certain providers
of IF-enabled services. On May 19,2005, the Commission adopted its first Report and Order—the VoW
911 Order— in the IF-Enabled Services proceeding.6’ In that order, the Commission defined a particular
category of IF-enabled services — “interdonsiected Volt’ services”— as services that (1) enable real-time,
two-way voice communications; (2) require a broadband connection from the user’s location; (3) require
IP-coinpatible customer premises equipment; an4 (4) permit users to receive calls from and terminate
calls to the PSTN.st Declining to determine the statutory classification of interconnected Volt’ services at
that time, the Commission asserted its ancillary jurisdiction under Title I of the Act to require
interconnected Volt’ service providers to supply 911 emergency calling capabilities to their customers.65
On August 5, 2005, the Commission adopted another order in which it determined that providers of
interconnected VoIP services, as defined in the VoIP 911 Order, are subject to the Communications
Assistance for Law Enforcement Act (CALEA).TM The Commission’s decision that CALEA obligations

aid. -

~ Vonage Holdings Corporotion Petitionfor Deckrato,y Ruling Concerning an Order ofthe Minnesota Public

Utilities Conimirsion, WC Docket No. 03-211, Memorandum Opinion and Order, 19 FCC Red 22404 (2004)
(Vonage Order), petition for review pending, Nat ‘lAs.s ‘n ofStare Util. ConsumerAdvocares v.FCC, No. 05-1122
(8th CiT.).

56Vonage’s DigitalVoice service assigns its users North American Numbering Plan (NANP) numbers and provides
them the ability to place and receive calls to and from the public switched telephone network (PSTN) See Vonage
Order at 22407-OS, paras. 8-9.

TtSee IF-Enabled Services, WC Docket No. 04-36; E91 I Reqidremenrsfor IP-Enabled Service Providers,
WC Docket No. 05-196, First Report and Order and Notice of Proposed Rulemaking, 20 FCC Red 10245, 20257-58,
pars. 24 (2005) (VoIP 91] Order) (defining “interconnected VoIF service”), petitions for review pending, Nuvio
Corp. v. FCC, No. 05-1248 (D.C. Cir.).
‘~ See Vonage Order, 19 FCC Red at 22411-12, pars. 14.

59 Id at 22405 pars. 1.

~ Vonage Order, 19 FCC Red at 22411, n.46; 22432, para 44.

See generally Vail’ 911 Order, 20 FCC Red 10245.

~ Id. at 10257-58, pars. 24.

Id. at 10246, para I.
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apply to interconnected VoIP services was consistent with the approach taken in the VoJP 911 Order, in
that the decision rested in part on the fact that interconnected Vo1P services allow customers to originate
calls to and receive calls from the PSTN.~

UT. DISCUSSION

16. In this Order, we adopt interim revisions to the existing approach for assessing contributions
for the federal USF that will preserve and advance universal service in the short temi, while we continue
to explore more fundamental reform. These interim revisions comport with the requirements of section
254, and do so in a manner that responds to recent developments in the communications industry
marketplace.66 First, we raise the interim mobile wireless safe harbor from 28.5 percent to 37.1 perccnL
Second, we establish universal service contribution obligations for providers of interconnected VoIP
service.

A. Need for Immediate Interim Measures

17. We conclude that immediate interim measures to revise the existing approach to USF
contributions are necessary and in the public interest to preserve and advance universal service.67 There is
widespread agreement that the Fund is currently under significant strain~ The size of the Fund has
grown significantly, with disbursements rising from approximately $4.4 billion in 2000 to approximately
$6.5 billion in 2005, and is projected to grow even further in the coming years.69 Moreover, changing
market conditions, including the decline in long distance revenue and the growth of wireless and

(...continued from previous page)
~ See Commwiicotions Assistancefor Law Enforcement Act and Broadband Access and Servicer, ET Docket
No. 04-295, RM-10865, First Report and Order and Further Notice of Proposed Rulemaking, 20 FCC Red 14989,
14991-92, pars. 8(2005) (CALEA First Report and Order), afd~ American Council on Education v. FCC, No. 05-
1404 (D.C. Cir. June 9,2006). Based on the independent language of the CAI,EA statute, the Commission found in
the CALEA First Report and Order that providers of these services satisfy CALEA’s definition of
“telecommunications carrier” because these services replace significant functions of traditional telephone service,
including circuit-switched voice service. See id. at 15001, 15003-04, 15009-10, paras. 23,27-31,42.

651d. at 15009-10, pars. 42.

See 47 U.S.C. ~ 254(b), (d).

671d.

~ See, e.g., Letter from James S. Blaszak, Counsel for Ad Hoc, to Marlene H. Dortcb, Secretary, FCC, CC Docket
Nos. 96-45, 01-92, at 3, filed Mar. 1, 2006 (Ad Hoc Mar. 1,2006 Ex Parte Letter) (“There is a serious, looming
USF funding problem.”); Letter from Paul Gamett, Assistant Vice President, Regulatory Affairs, CUA, to Marlene
H. Dortch, Secretary, FCC, CC Docket No. 96-45, Attach, at 3, filed Jan.25, 2006 (CTIA Jan.25, 2006 Ex Porte
Letter) (“Accelerating consumer demand of EP-enabled, broadband, and other information services” as well as
“fi)nfortnation service provider self-ideniideation” is “plac[ingj the current universal service contribution system at
risk - especially going forwanL”); Letter from Kathleen Cirillo, Vice President, Federal Regulatory, Verizon, to
Marlene IL Dortch, Secretary, FCC, CC Docket No. 96-45, Attach, at 1, filed Mar. 3,2006 (Verizoo Mar. 3,2006
Er Forte Letter) (‘Veclines in long distance revenues, combined with the proliferation ofbundled services and IP
based alternatives to traditional long distance, will continue to destabilize the USF funding base.”); Letter from
Antoinette C. Bush and John M. Benhn, Counsel for Virgin Mobile, to Marlene H. Dortch, Secretary, FCC, CC
Docket No. 96-45, Attach, at 6, fIled Mar. 18, 2005 (Virgin Mobile Mar. 18,2005 ExParte Letter) (“The current
pool of contributors cannot satisfy the increasing demands placed on the 12SF.”).
~ See Universal Service Administrative Company, 2000 Annual Report, at 4, available at

http’J/ww.univeTsaiservice.org/aboutIgovernnnc&amus1rep~~/2ooofpg4.~, (visited April 4,2006); Federal
Communications Commission, Universal Service MonitoringReport, at 1-36, Table 1.11 (2005) (2005 Monitoring
Report); see Universal Service Administrative Company, 2005 Annual Report, at 47(2006), available at
httf/www.universaiservice.orgIres/docentslabo~amual~2005,,~f
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interconnected Vol? services, are eroding the assumptions that form the basis for the current revenue-
based system.

18. When the revenue-based system was adopted in 1997, assessable interstate revenues were
growing. The total assessable revenue base has recently declined, however, from about $79.0 billion in
2000 to about $74.7 billion in 2004,~° while Fund disbursements grew from approximately $4.4 billion in
2000 to approximately $5.7 billion in 2004, and continued to grow to approximately $6.5 bilflon in
2005.~’ Declines in the contribution base combined with growth in the size of the Fund increasingly have
placed upward pressure on the percentage of assessable revenues that must be contributed to the Fund (the
“contribution factor”). The contribution factor grew from 5.9 percent in the first quarter of 2000 to 8.9
percent in the fourth quarter of 2004, and is 10.9 percent for the second quarter of 200677 The pressure
caused by a declining revenue base combined with growing disbursement needs jeopardizes the
immediate sufficiency and stability of the support mechanisms, demonstrating the need for immediate,
interim USF improvements, while we continue to pursue long-term fundamental reform of the
contribution methodology.73

19. At the same time as the Fund has grown and its contribution base has declined, wireless and
interconnected VoIP services have experienced dramatic growth. From 2000 to 2004, annual revenues of
wireless service providers grew from approximately $70 billion to $122 billion.74 During this period, the
number of wireless subscribers grew from approximately 101 million to 181 million,7° and continued to
grow by more than twenty-five million subscribers in 2005.76 This compares to negative growth in the
number ofwireline switched acce~ lines, which declined from approximately 192 million in December
2000 to 177 million in December200477 Similarly, over the sante time frame, interconnected VoW
providers experienced robust growth in subscribership, with the number of subscribers rising from
approximately 150 thousand subscribers in .003 to 1.2 million subscribers in 2004, and to 4.2 miljion

7°See 2000 Revenues Report, Table 4; 2004 Revenues Report, Table 4.
71 See SL~7TO n.69.

7° See Proposed First Quarter 2000 Universal Service Contribution Factor, CC Docket 96-45, Public Notice, 15 FCC
Red 3660(1999); 2005 Monitoring Report, at 1-34, Table 1; Proposed Second Quarter 2006 Universal Service
Contribution Factor, CC Docket No. 96-45, Public Notice, DA 06-571 (rd. March 13,2006). We note that, since
2000, the Commission has modified the contribution factor slightly by adding a circularity adjustment to eliminate
contributions on charges passed through to end users. See Second Wireless Safe Flarbor Order, 17 FCC Red at
2497 1-72, pan. 35. This change reduces the contribution base by the amount ofuniversal service pass-through
charges theoretically billed during the quarter.

~ See 47 U.S.C. § 254(b), (d). Because any delay in implementation of the interim requirements we establish today
would undemiine our goal of preserving the stability and sufficiency of the Fund in the short term, we reject
requents for a lengthier implementation schedule. See Letter from Melissa E. Newman, Vice President - Federal
Regulatory, Qwest, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 96-45, at 2 (flIed June 13, 2006) (Qwest
June 13, 2006 Er Porte Letter).
~ See repro n.8.

7° See supra n.7.

76 See Federal Communications Commission, Local Telephone Competition: Status as ofiwre 30. 2005, at 2, Table
14(2006) (2005 Locoi Competition Report); CTL4 2005 Year End Survey at 2. Although the total number of
wireless subscribers differs slightly between the 2005 Local Competition Report and the CTL4 2005 Year End
Survey (e~g., 181 million versus 182 million, respectively, for December 2004) due to differences in how the data
were compiled, both reports show dramatic increase in the number of wireless subsdibers since 2000.

7°See 2005 Local Competition Report, Table 1. Wireline switched access lines grew minimally in the first six
months of 2005, from 177,827,375 lines to 178,179,552 lines. Id.
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subscribers at the end of 200579 We, therefore, tailor the interim measures we adopt in this Order to
respond to these marketplace developments79

20. We also find that taking the measured interim steps we adopt today will minimize the impact
of any changes on consumers, Fund contributors, and USF administration. For example, by retaining the
core aspects of the current interstate revenue-based contribution methodology, consumers should expect
to see no significant change in their bills as a result of this Order. In particular, the structure of the
telephone bills of a typical local exchange company customer should not change as a result of this
Order.8° In addition, we expect that the increase in the interim wireless safe harbor, which wireless
carriers may use as one of a few options to account for interstate and international revenues, will have a
smaller impact on the amount wireless consumers may be charged via a pass-through line item on their
bills than would more flindaniental reform, such as changing to a non-revenues-based contribution
methodology.8’ Fund contributors, moreover, will continue reporting interstate end-user
telecommunications services revenues, and will continue doing so on reporting forms that will remain
largely unchanged, thereby minimizing the need for contributors or the Fund administrator to make
significant changes to their billing, provisioning, or information collection systems.92 This contrasts
sharply with most of the fundamental reform proposals in the record, which generally claim that
transitioning to a new methodology will require at least a year to accomplish.83 Finally, by continuing to
collect based on revenues, the Fund administrator and the Commission should be able to continue to
detect inconsistencies in the information filed by contributors, as well as conduct contributor audits as

78See TL4 2006Repori, at 71. The TIA 2Q06 Report does not report the number of VoIP subscribers before 2003.
Estimates are that Vot? subscribership will grow to 19 million by the end of 2009. These figures are for residential
VoIP service. Id.

79See infra sections IILB (increasing the interim wireless safe harbor), tll.C (applying contribution obligations to
providers of interconnected VoIP service).

80Although we expect that the changes we adopt may impact most interconnected VoIP providers and their
customers, the number of affected customers and providers will be considerably fewer than would be affected if we
were to adopt more fundamental reform at this time.

~ See Letter from Maureen A. Thompson, Executive Director, Keep IJSF Fair Coalition, to Marlene E Dortch,
Secretary, FCC, CC Docket No. 96-45, at 1, filed Mar. 27, 2006 (Keep USF Fair ExPorts Letter); Letter from
Mitchell Brecher, Counsel for TracFone, to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 96-45, 98-171, 90-
571,92-337, 99-200,98-170, filed Aug. 17, 2005 (attaching letter from Mary M. Martin, Chairman, The Seniors
Coalition, tà Kevin Martin, Chairman, FCC, dated Aug. 2,2005) (Seniors Coalition Ex Pane Lener) Letter from
David Certner, Director Federal Affairs, AARP, to Michael K. Powell, Chairman, FCC, CC Docket Nec. 96-45, 98-
171, 90-571, 92-237, 99-200, 95-316, 98-170, at 2, filed Apr. 28, 2003 (AA.RP Er Porte Letter).
n Although raising the interim wireless safe harbor level may increase the amount wireless service providers are

required to contribute, it does not require wireless service providers to implement any major billing or other systems
changes.

e.g., Letter from Melissa E. Newman, Vice President-Federal Regulatory, Qwest. to Marlene H. Dortch,
Secretaiy, FCC, CC Docket No. 96-45, Attach, at 9, filed Mar. 21,2006 (Qwest Mar. 21,2006 Er Porte Letter)
(estimating a transition period of 18 months); Letter from Kathleen Grillo, Vice President, Federal Regulatory,
Verizon, to Marlene H. Dottch, Secretary, FCC, CC Docket No. 96-45, Attach. at 3, fIled Mar. 28, 2006 (Verizon
Mar. 28,2006 Er Pane Letter) (estimating a transition period of one year), See also, e.g., Letter from Jeanine
Poltronieri, Vice Prcsident Federal Regulatory, BellSouth, to Marlene H. Dortch, Secretary, FCC, CC Docket No.
96-45, Attach. at 2, filed Oct. 24, 2005 (BellSouth Oct. 24,2005 Er Porte Letter) (noting previous one year
transition period to implement current revenue-based system was facilitated by prior related-work to the effected
systems); Letter from Jeanine Pokronieri, Vice President; Federal Regulatory, BellSouth, to Marlene H. Dortch,
Secretary, FCC, CC Docket No. 96-45, Attach, at 10, filed Mar. 23,2005 (suggesting a three year transition period
to migrate long distance revenues to numbers). BellSouth also recom.mended that, due to the complexity of a
numbers-based method, the Commission adopt a numbers-based method and then issue a further notice examining
specific arid detailed implementation issues. BellSouth Oct. 24, 2005 Er Porte Letter, Attach, at 1.

-

398
HeinOnhine -- 21 No. 8 F.C.C.R. 7529 2006



Federal Communications Commission 1~’CC 06-94

necessaxy. Because of the minimal operational affect the changes adopted herein will have on Fund
conthbutors and Fund administration, the changes can and will be implemented in time for contributions
for the fourth quarter of 2006.

21. In making our decision today, we considered the voluminous record in light of the cunent
pressures on the Fund.~ We decline to adopt, at this time, more fundamental changes to the entire

~“ Corninenrers generally supported telephone number-based proposals or hybrid proposals that would contbine a

telephone numbers-based system with a revenue- or connection-based component. For example, several
commenters, including Ad Hoc Telecommunications Users Committee (Ad Hoc), BellSouth, and the Satellite
Industry Association (SIA), propose that the Commission switch from a revenue-based approach to a pure numbers-
based contribution methodology. See, e.g., Letter from James S. Blassak, Counsel for Ad Hoc, to Marlene H.
Dortch, Secretary, FCC, CC Docket No, 96-45, filed Mar. 9, 2006 (Ad Hoc Mar. 9, 2006 Lx Porte Letter); Letter
ftom Jeanmne Poltronieri, Vice President, Federal Regulatory, BellSouth, to Marlene H. Dortch, Secretary, FCC, CC
Docket No. 96-45, filed Feb. 13, 2006; Letter from Christine Reilly, Counsel for SIA, to Marlene H. Dortch,
Secretary, FCC, CC Docket No, 96-45, fileti Mar. 16, 2006. Other comnmenters, such as Verizon and Qwesx, support
a contribution system based on both numbers (including working telephone numbers associated with interconnected
VotP services) and revenues (for services that do not use telephone numbers, such as special access, private lIne,
other dedicated services, and prepaid calling cards). Verizon Mar. 25, 2006 Lx Porte Letter, Attach. as 2; Qwest
Mar. 21, 2006 Er Porte Letter, Attach, at 2,5, 8. Still other comxnenters, including CTIA, the Intercanier
Compensation Forum (ICF), andUSTelecom, support a hybrid mechanism that would assess contributions based on
working telephone numbers and connections. See, e.g., Letter from Gary M. Epstein, Counsel for intercarrier
Compensation Fonnn (ICF), to Marlene H. Dortch, Secretary, FCC, CC Docket No.01-92, Attach, at 3, filed Nov.
22, 2005 (ICF Nov. 22, 2005 Ex Porte Letter); Letter front Paul Ganiett, Assistant Vice President, Regulatory
Affairs, CTIA, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 96-45, flIed Jan. 25, 2006 (CIIA Jan. 25,
2006 Er Porte Letter); Letter from Robin E. Tuttle, Counsel, USTelecom, to Marlene H. Dortch, Secretary, FCC,
CC Docket No. 96-45, filed Jan. 11,2006 (USTelecorn Jan. 11,2006 Er Porte Letter). In general, these
commenters advocate assessing contributions basedoo switched connections, assessing one contribution unit for
each working telephone number. For non-switched connections that do not use telephone numbers, these
commenters, in general, would charge one or more contribution units, based on capacity levels, which would be
reviewed periodically. These commenters, however, disagree about how to set the tiers and which types of services,
if any, should be subject to reduced assessments. Compare ICF No~ 22,2005 Lx Porte Letter with C7IA Jan. 25,
2006 Lx Porte Letter and USTelecoos Jan. 11,2006 Er Porte Letter.

Finally, other commenters propose that we retain a revenue-based contribution methodology. ee, e.g., Letter
front Mitchell F. Brecher, Counsel for TracFone, to Marlene H. Dortcb, Secretary, FCC, CC Docket Not. 96-45, 98-
171, 90-571, 92-237, 99-200, 95-116, 98-170, at 1, filed June 14,2005 (TracFoñe June 14, 2005 Er Porte Letter)
(suggesting that the contribution base is financially secure); Virgin Mobile Mar. 18, 2005 Er Porte Letter, Attach.
at 12 (supporting a revenue-based methodology). These commenters generally suggest that we should broaden the
base of contributors by raising or eliminating the wireless safe harbor and by including all voice services, such as
VolE, to safeguard the Fund. See, e.g., Letter David C. Bergmann, Assistant Consumers’ Counsel, Chair,
NASIJCA., to Marlene H. Dortch, Secretary, FCC, CC Docket Not. 96-45, 01-92, 03-133, at 2, filed Feb. 27,2006
(NASUCA Feb. 27, 2006 Lx Porte Letter); TracFooe June 14,2005 Er Porte Letter at 1; Virgin Mobile Mar. 18,
2005 Lx Porte Letter, Attach, at 6 (proposing that the base be broadened to include VolP but not addressing changes
to the wireless safe harbor); Letter from Daniel Mitchell, Vice President, Legal and Industry, NTCA, to Marlene H.
Dorich, Secretary, FCC, CC Docket Was. 96-45, 80-286, MB Docket Not. 05-255, 05-311, WC Docket No. 04-440,
USF Contribution Methodology Attach. at 2,3, filed Mar. 16,2006 (~CA Mar. 16,2006 Er Porte Letter). See
Letter from L. Charles Keiler, Counsel for Sage Telecom, to Marlene H. Dortch, Secretary, FCC, CC Pocket Not.
95-45, 01-92, AttaclL at 2, filed Aug. 31,2005 (“providers that compete with USF contributors also should
contribute to USE”). See also Letter front Stuart Polikoff, Director of Government Relations, OPASTCO, to
Marlene H. Dortch, Secretary, FCC, CC Docket Not. 96-45, 98-171, 90-571, 92-237, 99-200,95-116, 98-170, 02-
33, 01-92, at 2, fIled Dec. 14, 2005 (advocating “broadest possible base of contributors” including “all facilities-
based broadband Internet access providers, over all platforms”). Many colleges and universities, which offer
telephone service to students, oppose moving to a numbers- or connections-based methodology because they believe
they would likely experience dramatic increases in their contribution obligations under such proposals. See, e.g.,
Letter from Patricia Todus, President, ACUTA, and Mark Luker, Vice President, EDUCAUSE, to Marlene H.
Dortch, Secretary, FCC, CC Docket No. 96-45, filed May 31,2006 (ACUTA represents over 800 institutes of higher

(continuerL..)
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universal service program or to the contribution methodology. For example, one commenter has
suggested that the entire universal service program is “broken” and advocated that a “holistic, coordinated
rational reform of all universal support mechanisms” is necessary.8t It argued that reforming the
contribution methodology in isolation, without addressing distribution issues, is i1l~advised.tt Other
parties advocate fundamentally reforming the contribution methodology by moving away from a revenue-
based approach.t7 The scale of reforming universal.service is considerable, and we will continue to work
towards stabilizing the Fund, as well as the entire universal service system. We note, however, that a
consensus approach to reform has not developed. Thus, while we recognize that there may be merit to
fundamental reform of the current 1.1SF contribution methodology, we find, at this time, that the discrete
interim reforms we make to expand the contribution base will best promote the statutory requirements set
forth in section 254 of the 1996 Act hi the near-term, while providing the Commission with the
opportunity to continue to address the challenges of fundamental reform.53

22. Accordingly, with the reforms detailed below, we continue to fulfill the Commission’s
obligation to develop a specific, predictable, and sufficient contribution mechanism to preserve and
advance universal service.ss

B. Wireless Provider Contributions

23. To sustain the sufficiency of the Fund at this time, we raise the current interim safe harbor for
mobile wireless providers to a level that better reflects that industiy’s interstate revenues in light of the
extraordinary growth of wireless services since 2002, the last time the Commission revisited this issue.
This action will help ensure that the Fund can obtain sufficient revenues in a way that does not disrupt or

(...continued from previous page)
education in the United States and EDUCAUSE represents over 2,000 colleges, universities, and educational
associations); Letter from John C. Meets, Vice President for Administration and Finance, Wcsleyan University, to
Marlene H. Dorich, Secretary, FCC, CC Docket No. 96-45, at 1, flIed Mar. 7,2006 (estimating contribution increase
from $1,182 to $75,600 per year); Letter from George W. Ellis, Associate Academic Vice President Information
Technologies, University of South Florida, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 96-45, at 1, filed
Feb. 13, 2006 (estimating contribution increase from SI 8,000 to over $180,000). Similarly, certain low income, low
volume consumers that make no or very few long distance telephone calls — for example, senior citizens or others
with low or fixed incomes - object to non-revenue-based proposals, claiming that they would be charged higher
universal service pass-through charges. See, e.g., Keep USF Fair Er Porte Letter at 1; Seniors Coalition Ex Porte
Letter, Attach; AARP Es Porte Letter at 2.

33See Letter from Craig J. Brown, Corporate Counsel, Qwest. to Marlene H. Dortch, Secretary, FCC, CC Docket
No. 96-45, Attach, at 2-3, filed Sept. 15,2005 (Qwest Sept. 15,2005 Er Porte Letter). BLd see Qwest Mar. 21,2006
Er Paste Letter, Attach, at 2-3 (now advocating a revenue-based numbers-based hybrid approach and including
contributions from VolP providers).

ttQwest Sept. 15,2005 Es Porte Letter, Attach. at 2-3.

37See, e.g., Virgin Mobile Mar. 18, 2005 Es Porte Letter at 5 (recommending fundamental refonn to expand the
base of conthbutors, limit high cost distribution, and eliminate waste, fraud, and abuse); Letter from Gary M.
Epstein, Counsel for Intercarrier Compensation Forum (ICF), to Marlene H. Dortch, Secretary, FCC, CC Docket
No. 01-92, at 2, filed Oct. 5,2004 (ICF Oct. 5, 2004 Er Porte Letter) (supporting comprehensive reform), Most
commentei-s assert that for arty large scale reform of the USF contribution system, a transition period is needed to
modify their tracking and billing systems and to begin reporting numbers and capacity using a modifIed FCC Form
499A, the Telecommunications Reporting Worksheet. See e.g., ICF Nov. 22,2005 ExParte Letter, Attach, at 7.
The membership of the ICF is comprised of AT&T, Global Crossing, GCI, Iowa Telecom, Level 3, MCI, SBC,
Sprint, and Valor (supports a numbers/connections hybrid), and Verizon (supports a numbers/revenue hybrid). ICF
Oct. 5,2004 ExParte Letter at 1. See aLso snpra n.84.

~ See 47 U.S.C. § 254(b), (d)
~ See 47 U.S.C. § 254(b), (d); see also Firs: Further Notice, 17 FCC Red 3752.
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harm consumers. We raise the wireless safe harbor from 28.5 percent to 37.1 percent.°’3 We also take
additional steps to safeguard the Fund by requiring mobile wireless providers that use traffic studies
(rather than use the safe harbor) to report actual interstate revenues to submit those traffic studies to
USAC and to the Commission.

24. The 1996 Act directs the Commission to develop the contribution mechanism in a manner
that results in carriers contributing on an equitable and nondiscriminatory basis.9’ As the Commission
found when first establishing the interim wireless safe harbor, in determining what is equitable and
nondiscriminatory, the Commission looks to ensure that the contribution methodology does not treat
similarly situated contributors differently.92 As noted earlier, we have witnessed ai~ explosion ofwi.reless
growth since we first established, and then revised, the interim wireless safe harbor. There were
approximately 69 million subscribers in 1998 and approximately 141 million subscribers in 2002,
whereas by the end of 2005, there were approximately 208 million subscribers.93 The record
demonstrates that the percentage of interstate mobile wireless traffic has grown as weIlY4 By raising the
interim wireless safe harbor to reflect more accurately current subscribership and usage levels and other
marketplace developments, we ensure that mobile wireless service providers’ obligations are on par with
carriers offering similar service that must report based on actual interstate end-user telecommunications
revenue (e.g., wirdlinc telecommunications providers>.

25. We now revise the interim safe harbor to 37.1 percent, the highest percentage of interstate
and international usage by a wireless company supported in the record.~ Specifically, according to a
traffic study conducted by TNS Telecoms for TracFone Wireless, the (then) seven large national mobile
wireless service providers’ interstate minutes of use ranged from 11.9 percent to 37.1 percentf6
Accordingly, consistent with the Commission’s previous rationale for raising the interim wireless safe

9°See NASUCA Feb. 27,2006 Ex Paris Letter (noting that the current interim wireless safe harbor likely
understates the current level of interstate trafi’ic); NTCA Mar. 16,2006 Er Porte Letter (urging the Commission to
eliminate or increase the wireless safe harbor)~ TracFone Jun. 14,2005 Er Paris Letter (urging the Commission to
eliminate or increase the wireless safe harbor).
~“ See 47 U.S.C. § 254(d).

92See Fir~z Wire/err Safe ifarbor Order, 13 FCC Red at 21257, pars. 10.
~ CTIA 2005 Year End Survey, at 5.

~ See infra n,96.

9°See Letter from L Charles Keller, Counsel to Verizon Wireless, to Marlene H. Dortch, Secretary, FC~ CC
Docket Nag. 96-45, 98-171, 90-571, 92-237, 99-200, 95-116, 98-170, filed Oct. 28,2002, Attach, at I (Verizon
Wireless Oct. 28,2002 Er Pane Letter) (“A safe harbor, updated to reflect current wireless calling activity, furthers
the policy objectives of promoting equitable contributions, fund stability and administrative simplicity.”).

9°See TracForie Jun. 14, 2005 Er Parts Letter, Attach. 2 ax 13. The survey analyzed call records from the third
quarter of 2004 and based on information contained on customer bills, allocated minutes of use to the interstate and
intrastate jurisdiction based on the originating numbering plan area (NPA) state and the tetminating NPA state. See
id., Attach. 2 at 6. Since the survey was conducted, the Commission granted applications from Nextel and Sprint to
transfer control ofNextel’s licenses and authorizations to Sprint. See Application ofNeare/ Communications, Iric.
arid Sprint Corporationfor Consent to Transfer Licenses andAutharirarioes, WT Docket No. 05-63, Memorandum
Opinion and Order, 20 FCC Rcçl 13967(2005).

This range of the percent of interstate minutes-of-use is consistent with a preliininaiy Commission staff analysis that
• shows aggregate wireless service providers’ interstate minutes-of-use to have grown to approximately 29 percent.
The data analyzed by staff did not lend the numbers to individual company analysis.
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harbor to the highest level in the record, and based on the record now before us, we set the revised interim
wireless safe harbor at 37.1 percent.97

26. We disagree with those parties that assert that the Commission should not rely on the TNS
Telecorns traffic study because of concerns with sample size and methodology.99 Notably, no other
wireless provider has proposed an alternative safe harbor level or submitted a traffic study that looks at
various wireless providers to support a different, updated, interim safe harbor level. Indeed, none of the
parties that criticize the TNS Telecoms study have submitted any data or statistical analysis that would
show a specific upward bias in the TNS Telecoins study. Other parties, moreover, claim that the existing
safe harbor is too low and should be raised; however, these parties also fail to propose a specific safe
harbor level.’~ Although the TNS Tel ecoms study remains the best evidence in the record because
wireless providers have not submitted alternative data,’°° we recognize that individual wireless providers
have access to a considerably larger amount of company-specific caller data, which may result in an
individual provider calculating a more accurate result for the particular company. It is for this reason that
we rely on the TNS Telecorns traffic study only to establish the revised interim wireless safe harbor level
and that each wireless provider retains the option of reporting its revenues based on a company-specific
traffic study or on its actual interstate end-user telecommunications revenues.’0’ We also invite these
companies to provide evidence in response to the Notice that accompanies this Order. The purpose of the
interim wireless safe harbor thus remains to give those providers that either cannot or choose not to
determine their actual interstate end-user telecommunications revenues or approximate the revenues
basc&on a traffic study another means of computing the necessary revenue information.

27. We therefore find that setting the interim safe harbor at the high end of the range in the record
remains a reasonable approach. For these reasons, mobile wireless providers that choose to use the
revised interim safe harbor must report 37.1 percent of their telecommunications revenues as interstate
beginning with fourth quarter 2006 projected revenues that they will report on the August 1, 2006 FCC
Form 499-Q.

28. Although we set the revised interim wireless safe harbor at 37.1 percent, we believe that we
could have set it at a higher level. The record established in these dockets shows that, not only has there
been tremendous wireless subscriber growth since the interim safe harbor was first established in 1998,
but that there has been considerable growth in the percentage of interstate mobile wireless traffic. Thus,
we have increased the safe harbor from 15 percent in 1998, to 28.5 percent in 2002, and to 37.1 percent in
the instant Order. To avoid having to again reset the safe harbor in a few years, we could have treaded

~ See Second Wireless Safe Harbor Order, 17 FCC Red at 24966, pars. 22. The interim safe harbors for paging and

analog SMR dispatch will remain at 12 percent and 1 percent, respectively. See Letter from Frederick M. Joyce,
Counsel to USA Mobility, Inc., to Marlene H. Dortch, Secretary, FCC, CC Docket No. 96.45, Attach, at 4, filed
June 8,2006 (“The current ‘safe harbor’ percentage that the FCC has assigned the paging industry is fair and
reasonabLe.”).

~ See Letter from John T. Scott, UI, Vice President and Deputy General Counsel, Veiizon Wireless, to Marlene H.
Dortch, Secretary, FCC, CC Docket No. 96-45, at 2-3, filed June 2, 2006 (Verizon Wireless June 2,2006, Letter).
See also Letter from Cheryl A. Tnt, Counsel to T-Mobile USA, Inc., to Marlene H. Dortch, Secretary, FCC, CC
Docket No. 96-45, at 2, filed June 8,2006 (T-Mobile June 8,2006, Letter); Letter from L. Charles Keller, Counsel
to Cingular Wireless LLC, to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 96-45, 98-171, 90-571, 92-237,
99-200,95-116,98-170, at 1, filed June 9,2006; Letter from Paul Gamett, CTIA, to Marlene H. Dortch, Secretary,
FCC, CC Docket No. 96-45, at 3, filed June 14, 2006.

~ E.g., NTCA Mar. 16, 2006 Es Pane Letter.
‘° See Letter from Mitchell F. Brecher, Counsel for TracFone, to Marlene Dortch, Secretary, FCC, CC Docket No.

9645, filed February 23, 2005; Venizon Wireless June 2,2006, Letter; T-Mobile June 8,2006, Letter.
‘°‘ See First Wireless Safe Harbor Order, 13 FCC Red at 21258, para. 12.
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the data to several years in the future and established a safe harbor at the higher level that would result.
Moreover, although we adopted the interim wireless safe harbor in part because wireless providers
historically have claimed it difficult to identify interstate versus intrastate revenues, it lathe
Comniission’s policy preference that providers contribute to the Fund based on their actual data rather
than on a safe harbor percentage where possible.’02 Were we to establish a higher safe harbor than the
one we now establish, we would create additional incentives for wireless providers to report their actual
revenues. Nevertheless, after carefully balancing the benefits and burdens of a higher safe harbor, we
choose not to establish a higher safe harbor level here because we are not convinced that a higher
percentage is necessary at this time. ‘°~

29. In addition to revising the wireless safe harbor, we take an additional step to address concerns
that wireless telephony providers who report actual interstate revenues may not be doing so accurately.
Specifically, we require any wireless telephony provider that uses a traffic study to detenn~ne its actual
interstate revenues for universal service contribution purposes to submit the traffic study to the
Commission and to USAC for review. Preliminary review by Cornn4ission staff of FCC Form 499-A
filings and other reports appears to reveal several discrepancies in the data filed by wireless telephony
providers. For example, we are concerned that itemized charges for toll service on wireless telephony
customers’ bills that should be reported as toll service revenues on FCC Form 499-A are not being
properly reported.’°~ Toll services are telecommunications services that enable customers to
communicate outside of their local exchange calling areas.’°5 Many wireless telephony customers
subscribe to plans that give them fixed amounts of minutes which can be used either for local or long
distance service. Other wireless telephony customers, however, pay by the minute for some or all calls.
For long distance service, the charge is often made up of an air time charge that is the same for local and
long distance calls, and an additional toll charge that applies only to long distance calls. For some
wireless telephony providers, toll service revenues include these additional charges for intrastate,
interstate, and international toll calls. Commission staff analysis, however, raises the concern that some
filers are not reporting their separately stated toll revenues correctly.

- 30. We note that wireless telephony providers reported a total of$l.3 billion of toll revenues on
their FCC Forms 499-A for 2004.106 The U.S. Department of Comnierce, Bureau of the Census, however,
estimates that wireless telephony providers earned $7.1 billion in “long-distance” revenues in 2004.107
Moreover, in 2004, 53 wireless telephony providers reported a total of $31.7 billion in total end-user
telecommunications revenues (which is the sum of revenues from fixed local service, payphone service,
mobile service other than toll, and toll service, less the revenues from telecommunications service
provided for resale) without reporting a single dollar of toll revenues on their FCC Forms 499-A.100
These facts suggest that some wireless filers may have failed to properly account for toll revenues on their
FCC Forms 499-A

‘°See Letter from Paul Garnett, C]]A, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 96-45, at 1-2, flIed
June 2, 2006.
~u We intend to continue to monitor wireless usage patterns, and may revise the interim wireless safe harbor in the

future accordingly.
‘°~ See Federal Communications Commission, Instxuctions to the Telecommunications Reporting Worksheet, Form

499-A, Section ItLC..3, p.20(2006) (2006 Instructlonsfor FCC Form 499-A).

‘°51d. at Section tILC.4, p.23.
106 2004 Revenues Report, Table?.

107 U.S. Census Bureau, 2004 Set-ieee Annual Survey: Information Sector Services, Table 3.3.8 (2005), available at

http~J/www.ccnsus.gov/svsd/v.wwfser’.6ces/sa&sasdataJSl/sas5I33 1-33 132004.pdf.
~ This information is based on a staff analysis of the FCC Form 499-A filings. Individual filings are not available

to the public in order to protect the confidentiality àf the filings.
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31. In addition, of the $1.3 billion in toll revenue reported on FCC Forms 499-A in 2004,
wireless telephony providers reported that $24 million was attributable to international toll service.
According to the FCC Section 43.61 International Traffic Data Report for 2Q04,’ however, nine wireless
carriers alone reported $596 million of international toll service revenues.’09 These figures indicate that
some filers may be underreporting international toll revenues on their FCC Forms 499-A.”°

32. In light of these apparent data discrepancies, we take an additional step to ensure the accuracy
of reported revenue data)” Currently, a mobile wireless provider that reports actual revenue data must
provide, upon request, documentation to support the reporting of actual interstate telecbnimunications
revenues.ttt We note that a mobile wireless provider may use traffic studies as a proxy for calculating its

total amount of actual interstate revenues. We are concerned that the use of traffic studies may be, in part,
a cause of these data reporting problems.”3 For example, mobile wireless providers have incentives to
bias any traffic studies to minimize their amount of interstate and international end-user revenues and
thereby minimize their Fund contributions; there are no countervailing market forces to oftset these
incentives.”4 Consequently, we now require any mobile wireless provider that uses a traffic study to
determine its interstate end-user revenues for universal service contribution purposes to submit the study
to the Commission and to USAC for review.”5 Any mobile wireless provider using a traffic study shall
submit the traffic study no later than the deadline for submitting the FCC Form 499-Q for the same time

‘°9Federal Communications Commission, 2001 International Telecommunications Data, Tab D (2006), available at
htlp:/Ihraunfoss.fcc.gov/edocs,,pubLicfattachmatchlflOC-264309A1.pdf.
IlCJCornmission staff has also identified possible discrepancies in reported FCC Form 499-A data that is not
restricted to the data submitted by mobile wireless providers. First, staff analysis ofFCC Form 499-A filings for
2004 reveals that 306 filers reported a total of S3.l billion of local exchange revenues, while reporting less than one
percent of those revenues as interstate. See Federal Communications Commission, Instructions to the
Telecommunications Reporting Worksheet, Form 499-A. Section Il-A, p.4. (2004); see also 2006 Instructionsfor
FCCForrn 499-A, Section li-A, p.4. We are concerned that some of these filers may be underreporting the
interstate revenues associated with their local exchange service. Second, we note that 436 filers reported a total of
$508 million of local private line service revenues on their FCC Forms 499-A in 2004, but did not report a single
dollar of those revenues as interstate or international. We are concerned that some of these filers may have ~iled to
properly report local private line revenues.

“‘See Letter from Paul W. Garnett, CTIA, to Marlene H. Dortch, Secretasy, FCC, CC Docket No. 96-45, Attach, at
4, filed Feb. 22,2005 (CTIA Feb. 22, 2005 Er Pane Letter) (stating that the Commission should “minimize
opportunities for telecommunications providers to avoid contribution obligations”).

“2See Second Wzreless Safe Harbor Order, 17 FCC Red at 24966, para. 24.

‘“Cf Developing a Un~fledInterca,rier Compensation Regime, CC Docket No.01-92, Reply Comments of
Montana Independent Telecommunications Systems (MITS), the Montana Telecommunications Association (MTA),
Mid-Rivers Telephone Cooperative and Ronan Telephone Company at 25 (flIed July 20,2005).

“4Letter from Roger C. Sherman, Sprint Nertel Corporation, to Marlene H. Dorich, Secretary, FCC, CC Docket
No. 96-45, WC Docket No. 04-36, at 1-2, filed 3une 14, 2006 (supporting “reasonable standards, best practices, or
guidelines to ensure that traffic studies accurately reflect interstate usage”).

“5Traffic studies may rely on statistical sampling to estimate the proportion of minutes that are interstate and
international. Such sampling techniques must be designed to produce a margin of error of no moore than one percent
with a confidence level of 95%. If the sampling technique does not employ a completely random sample (e.g., if
stratified samples are used), then the respondent must docunient the sampling technique and explain why it does not
result in a biased sample. Traffic studies should include, at a minimum: (1) an explanation of the sampling and
estimation methods employed and (2) an explanation as to why the study results in an unbiased esthnate with the
accuracy specified above. Mobile wireless providers should retain all data underlying their traffic studies as well as
all documentation necessary to facilitate an audit of the study data and be prepared to make this data and
documentation available to the Commission upon request.
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period.”6 We also remind wireless carriers that, while they are permitted to continue to report revenues at
either the legal entity level or on a consolidated basis, they are required to decide whether to report either
actual or safe harbor revenues for all of their affiliated legal entities within the same safe harbor
categoxy.”7

33. Accordingly, we take this opportunity to caution universal service contributors (and other
entities reporting data to the Commission) that we will not hesitate to use our enforcement authority to
investigate and remedythese and other discrepancies in data reported to the Commission)’5 Moreover,
we expect filers that have made reporting errors to re-file the relevant FCC forms or reports as soon as
possible (regardless ofwhether the fonns are due to the Commission, USAC, or another entity). To the
extent that filers determine that they should have made additional contributions to the Fund, we further
expect those entities to work with USAC to resolve their contribution obligations.

C. hiterconnected Vol? Services

34. We require providers of “interconnected VoIP services,” as defined by the Commission,”5 to
contribute to the federal USF under the existing contribution methodology on an interim basis.’2° As
described above, the number ofVoIP subscribers in the United States has grown significantly in recent
years, and we expect that trend to continue.t2’ At the sante time, the USF contribution base has been
shrinking, and the contribution fiactor has risen considerably as a result.°~ We therefore find that
extending USF contribution obligations to providers of interconnected VotP services is necessaly at this
time in order to respond to thesé~growing pressures on the stability and sustainability of the FundY’

‘6For example, if a wireless provider uses a traffic study to determine its projected interstate revenues for its
February 1,2007, FCC Form 499-Q submission, the provider must submit the study to the Commission and to
USAC no later than Fcbniary 1,2007.

Only mobile wireless providers that rely on traffic studies are required to ntbmit those studies to the Commission
and to USAC. Wireless providers that otherwise report actual interstate and international end-user revenues are not
required to submit their data, but continue to be required to retain the data and to provide it upon request.

‘7See Second Wireless Soft Harbor Order, 17 FCC Red at 24967, para.25.

“See CTIA Feb. 22, 2005 Er Porte Letter, Attach, at 4 (“The FCC must vigorously enforce its contribution
rules.”) Letter from Paul W. Garnett, CTIA, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 96-45, at 2,
filed June 7,2006 (“The Commission also retains the option of auditing traffic studies.”). We also note that
corporate officers ceni~ing the accuracy of their FCC Form 499 filings should note that filing inaccurate or
untruthful information may lend to prosecution under the criminal provisions of Title 18 of the United States Code.
See 47 C.F.R. § 54.711.
11947 C.F.R. § 9.3. See VoIP 911 Order, 20 FCC Red at 10257-58, pam 24; see also CALEA First Report and

Order, 20 FCC Red at 15008, pars. 39.
~ the extent that the Commission adopts another contribution methodology in the future, we expect that

interconnected VoIP providers, or the carriers providing VoW providers their numbers, would be required to
contribute under that methodology as well.
I21 See supra pars. 19.

22 See .rupra pars. 18.

‘~‘See Letter from Scanine A. Poltronieri, Vice President, Federal Regulatory, BellSouth, to Marlene H. Dortch,
Secretaxy, FCC, CC Docket No. 96-45, at I (filed June 2,2006) (‘[lit is imperative that. VoIP providers contribute to
universal service support as soon as is practicable.”). But see Letter from Staci L. Pies, President, Voice on the Net
(VON) Coalition, to Marlene H. Dorteb, Secretary, FCC, CC Docket No. 96-45, WC Docket No. 04-36, at I (filed
June5, 2006) (opposing the adoption of an interim approach to USF contribution obligations for interconnected
VoW providers).

7536

405
HeinOnhine -- 21 No. B F.C.C.R. 7536 2006



Federal Communications Commission FCC 06-94

35. The Commission has not yet classified interconnected VoW services as “telecommunications
services” or “information services” under the definitions of the Act.’2’ Again here, we do not cIassi~i
these services. To the extent interconnected VoIP services are telecommunications services, they are of
course subject to the snandatoty contribution requirement of section 254(d).°~ Absent our final decision
classifying interconnected VoIP services, we analyze the issues addressed in this Order under our
permissive authority pursuant to section 254(d) and our Title I ancillary jurisdiction. Specifically, we find
that interconnected VolT’ providers are “providers of interstate telecommunications” under section 254(d),
and we assert the Commission’s permissive authority to require interconnected VoIP providers “to
contribute to the preservation and advancement of universal service” because “the.public interest so
requires.”26 We also exercise our ancillary jurisdiction to extend contribution obligations to
interconnected VolT’ providers. We note that both Vonage and the VON Coalition have stated on the
record in this proceeding their belief that interconnected VoIP providers should be required to contribute
to the Fund, apparently conceding that the Commission has the authority to impose such a rcquirement)7

‘Finally, we address implementation issues related to our requirement that interconnected VoIP providers
contribute to the USF. V

- 1. Scope

36. We extend universal service obligations to providers of interconnected VoW services, as
previously defined by the Commission. The Commission has defined “interconnected VolT’ services” as
those Vol? services that: (1) enable real-time, two-way voice communications; (2) require a broadband
connection from the user’s location; (3) require IP-compatible customer premises equipment; and (4)
permit users to receive calls from and terminate calls to the PSTN.’5 We emphasize that interconnected
VoTP service offers the capability for users to receive calls from and terminate calls to the PSTN; the
obligations we establish apply to all VoIP communications made using an interconnected VaIl’ service,
even those that do not involve the PSTh.’~ Furthermore, these obligations apply regardless ofhow the
interconnected VoIP provider facilitates access to and from the PSW, whether directly or by making
ammgements with a third party. Finally, we recognize that the definition of interconnected Vail’ services
may need to expand as new VoW services increasingly substitute for traditional phone service.’3°

145es IF-Enabled Ser~ces Notice, 19 FCC Red at 4893-94, pains. 43-44.
us47 U.S.C. § 254(d) (“Evety telecommunications carrier that provides interstate telecommunications services shall

contribute, on an equitable and nondiscriminatoiy basis, to the specific, predictable, and sufficient mechanisms
established by the Commission to preserve and advance universal service.”); see aLto. e.g., Virginia Commission IP
Enabled Services Comments at 5 (asserting that Vail’ is properly characterized as a telecommunications service).

47 U.S.C. § 254(d).

27 See Letter from Staci L. Pies, President~ VON Coalition, to Marlene H. Dortch, Secretasy, FCC, CC Docket No.
96.45, WC Docket No. 04-36, at 1 (flIed June 14,2006) (VON Coalition June 14,2006 Ex Parte Letter) (“The VON
Coalition agrees that applying USF contributions to interconnected VoW services is primarily a question of ‘how’ as
opposed to ‘if or ‘when.”); Vonage June 14, 2006 Er Parts Comments at 1 (“Vonage believes that VolT’ providers,
like itself; should pay into the federal Universal Service Fund (‘USF’). Thus, Vonage supports the FCC’s efforts to
comprehensively reform the USF — and even its efforts to adopt interim measures that would include interconnected
VoIP providers in the universal service contribution base.”).
128 VoIP 911 Order, 20 FCC Red at 10257-58, pars. 24.

‘29See id. at 10257-58, para. 24; see a1s~ CALEA First Report and Order, 20 FCC Red at 15008, pars. 39. To the
extent that the Commission modifies its definition of interconnected VoW in the future, we expect that the USF
obligations we impose today would continue to apply.
‘° VoIP 911 Order, 20 FCC Rcd 10245, 10277, pars. 58.
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37. We believe that it is appropriate to require USF contributions from interconnected VoW
providers because this approach is consistent with important principles that the Commission has
established in its implementation of section 254 of the Act. Specifically, the Commission has previously
found it appropriate to extend universal service contribution obligations to classes of providers that
benefit from universal service through their interconnection with the PSTN.’~’ In addition, in the
Universal Service First Report and Order, the Commission established competitive neutrality as a
principle to guide the development of universal service policies.t32 As discussed in more detail below, we
find that these two principles support our conclusion that extending universal service contribution
obligations to this particular categoty of providers is in the public interest

2. Authority

a. Permissive Authority Under Section 254(d)

38. Section 254(d) states that the Commission may require “[a)ny other provider of interstate
telecosnmnsmications” to contribute to universal service, “if the public interest so requires”~ Pursuant to
the Act’s definitions, a “provider of interstate telecommunications” provides “the transmission, between
or among points specified by the user, of information of the user’s choosing, without change in the form
or content of the informatio~ assent and received.”T34 Unlike providers of intrastate telecommunications
services, however, providers of interstate telecommunications do not necessarily “offer”
telecommunications “for a fee directly to the public.”35 The Commission has previously used this
permissive autharity to require private carriers and payphoneaggregators to contribute to the Fun~.’36 Js~
the IP-Enabled Services Notice, the Commission sought comment on, among other things, its authority,
including mandatory and permissive authority under section 254(d), to require universal service
contributions by tP—enabled service providers.’37

39. Providers ofInterstate Telecommunications. We find that interconnected VoTP providers are
“providers of interstate telecommunications” as required for the use of the perpiissive authority pursuant
section 254(d). Specifically, using the Act’s definitions, we find that interconnected VoW providers
“provide” “the transmission, between or among points specified by the user, of information of the user’s
choosing, without change in the form or content of the information as sent and received.”’3t

40. First, we must consider whether interconnected VoIP providers “provide”
telecommunications. Congress did not define the term “provide” or “provider,” but the structure of the

‘~‘ See. e.g., Universal Service First Report and Order, 12 FCC Red at 918445, pars. 797 (finding it appropriate to

require pa~hone aggregatoms to contribute to universal service support mechanisms because they interconnect with
the PSTN).
132 Universal Service First Report and Order, 12 FCC Rcd at 8801-03, pains. 46-52.

13347 U.S.C. ~ 254(d).

13447 US.C. § 153(43).

“~ 47 U.S.C. § 153(46).

36 Universal Service First Report and Order, 12 FCC Red at 9183-86, paral. 794-800.

~ IF-Enabled Services Notice, 19 FCC Red at 4905, pars. 63. In the IP-Enabled Services Notice, the

Commission also asked commenters to address, among other things, the universal service contribution obligations of
both facilities-based and non-facilities-based providers of IP-enabled services. IF-Enabled Service.s Notice, 19 FCC
Red at 4905-08, pains. 63-66. In this Order, we do not distinguish between facilities-based interconnected Vol?
providers and “over-the-top” interconnected VoW providers. SBCJAT&TMerger Order, 20 FCC Red at 18337-38,
pars. 86 (describing facilities-based and over-the-top VoW providers).
13347 U.S.C. § 153(43).
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Act informs us that “provide” is a different and more inclusive tel-rn than “offer.”°9 it is settled law that
the determination of what is “offered,” under the Act’s definitions, “turns on the nature of the functions
the end user is offered.~~un Had Congress intended us to look at the same factors in analyzing our
permissive authority under section 254(d), it would have referred to “other offerors of
telecommunications.” Because Congress used a different term — “providers”— we understand Congress
to have meant something broader. Common definitions of the term “provide” suggest that we should
consider the meaning of “provide” from a supply side, i.e., from the provider’s point of view. For
example, Black’s Law Dictionary defines “provide” to mean “[t]o make, procure, or furnish for future
use, prepare. To supply; to afford; to contribute.”4’ Transmission is an input into the finished service
“offered” to the customer. But front the interconnected VoIP provider’s point of view, we believe that the
provider “provides” more thanjust a finished service. We believe that it is reasonable to conclude that a
provider “furnishes” or “supplies” components of a service, in this case, transmission.

41. Second, we determine that interconnected VoIP providers provide “telecommunications.” As
the Commission has recognized, “the heart of ‘telecommunications’ is transmission.”’~ The Commission
has previously concluded that interconnected VoIP services involve “transmission of [voice) by aid of
wire, cable, or other like connection” and/or “transmission by radio” of voice)43 Indeed, by definition,
interconnected VotP services are those “permitting users to receive calls from and terminate calls to the
PSTN.”’~ To provide this capability, interconnected VoIP providers may rely on their own facilities or
provide access to the PSTN through others. “Over the top” interconnected VoIP providers generally
purchase access to the PSTN from a telecommunications carrier who accepts outgoing traffic front and
delivers incoming traffic to the interconnected VoIP provider’s media gateway)45 The
telecommunications carder supplies transmission to or front the PSTN user, or transmits the
communication to another carrier that can transmit the communication to the PSTN user. Facilities-based
interconnected VoIP providers similarly enter into arrangements with telecommunications carriers to
complete communications to and from the PSTN, The telecommunications carriers involved in
originating or terniinating a communication via the PSTN are by definition offering
“telecommunications.” Just as the Commission has previously found resellers to be supplying
telecommunications to their customers even though they do not own or operate the transmissioa

‘39We acknowledge that in the past, the Commission has sometimes used the terms “offer” and “provide”
interchangeably. See, e.g., Federal-State Joint Board an Universal Service, CC Docket No. 96-45, Report to
Congress, 13 FCC Red 11501, 11530, para. 59(1998) (“A telecommunications service is a telecommunications
service regardless of whether it is provided using wireline, wireless, cable, satellite, or some other infrastructure.”).
In those instances, however, the Coxnniission was clearly discussing telecommunications services, and just as clearly
did not intend to make any sort ofstatenlent about how thc two tennis should be interpreted relative to each other.

‘40lnquityConcerning High-SpeedAccess to the Internet over Cable and Other Facilities; Internet Over Cable
Declaratory Ruling; Appropriate Regulatory Treatmentfor Broadband Acce.ss to the Internet Over Cable Facilities,
GN Docket No. 00-185, CS Docket No. 02-52, Declaratory Ruling and Notice of Proposed Rulemaking, 17 FCC
Red 4798,4822-23, pars. 38 (2002), aff’d ~ub nom. National Cable & Telecomins. Ass’n v. Brand X Internet Servs.,
125 S. Ct. 2688,2702-10(2005).
‘~‘ Black’s Line Dictionary 1244(6th ed. 1990); see afro American Heritage Dictionary ofthe English Language

1411 (4th ed. 2000) (defining “provide” as, inter alia, “[t]o furnish supply: and “[tjo make available; afford”);
Merriam Webster’s Collegiate Dictionary 940(10th ed. 1996) (deEning “provide” as, inter alia, “to supply or make
available”).
‘° Pzdver Order, 19 FCC Rcd at 3312, psi-a. 9.

‘~ VoIP 911 Order, 20 FCC Red at 10261-62, pars. 28.

‘MId. at 10257-58, para. 24. V

‘4tSee, e.g., PointOnc Comments, CC Docket No.99-200, at 5 (filed Aug. 16,2004) (“[M]any IP providers already
connect to the PSTN through softswitch technology and the use of gateways....”).
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facilities,~ we find interconnected Vol? providers to be “providing” telecommunications regardless of
whether they own or operate their own transmission facilities or they obtain transmission from third
parties. In contrast to services that merely use the PSTN tàsupply a finished product to en4 users,
interconnected Vet? supplies PSThT transmission itself to end users)~

42. Finally, the Commission previously determined that Vonage’s interconnected VoIP service is
a jurisdictionally mixed service in which part of the service is interstate in nature)48 We believe that
other interconnected VoW services shni1arl~t are jurisdictionally mixed and thus are subject to USF
contributions on interstate and international revenues. For these reasons, we conclude that interconnecte4
VoW providers are “providers of interstate telecommunications” under section 254(d).

43. Public Interest. Next, we must consider whether requiring interconnected VoIP providers to
contribute to the USF is in the public interest. We conclude that it is. ~ The Commission has previously
found it in the public interest to extend universal service contribution obligations to classes of providers
that benefit from universal service through their interconnection with the PSTN.’5° We believe t~iat
providers of interconnected VoW services similarly benefit from universal service because much of the
appeal of their services to consumers derives from the ability to place calls to and receive calls from the
PSTN, which is supported by universal service mechanisms)51 As the Fifth Circuit explained, “Congress
designed the universal service scheme to exact payment~ from those companies benefiting from the

‘6 See Universal Service First Report and Order, 12 FCC Red at 9179, pars. 787 (idmtif~’ing resellers as
telecommunications carriers that provide interstate telecommunications services for purposes of section 254(d)).

‘47Morunver, interconnected Vot? services are not merely directosy services that provide information to Internet
users without providing transmission. Interconnected VoEP providers do more than just “use” some
telecommunications to connect servers to the Internet. Rather, they self-provide or contract with underlying carriers
or providers for transmission services, including interconnection with the PSTN. In this way, interconnected VoIP
services are distinguished from services that do not supply connectivity to any PSTN user. See Ptdver Order, 19
FCC Red at 3312, pars. 9. For the reasons explained above, we disagree with the VON Coalition’s assertion that
interconnected VoW providers do not provide telecommunications and that the use of permissive authority is
therefore inappropriate. See VON Coalition June 14,2006 Ex Pane Letter at 8.

~See Vonage Order, 19 FCC Red at 22413, pars. 18 (“The nature of DigitalVoice precludes any suggestion that
the service could be characterized as a purely intrastate service.”).

‘49See. e.g., BellSouth IF-Enabled Services Cornmenti at 48-49; CWA iF-Enabled Services Comments at 17-13;
NTCA ll’-Enabled Services Comments at 9; SBC IP-Enabled Services Comments at 112-13 (all arguing that
interconnected VoIP providers should be r~uired to contribute to the USE).
~ See .rupra n.131.

151 See. e.g., Minnesota Commission [P-Enabled Services Comments at 12, NASUCA [P-Enabled Services
Comments at 69; Ulinois Commission IF-Enabled Services Comments at is; Texas Attorney General [P-Enabled
Services Comments at 11 (all arguing that universal service obligations are appropriate for service providers who
benefit front interconnection with the PSTN). VotP service providers generally offer “in network” or “IP-to-IP”
calls for free. See, e.g..Yahoot Inc., Voice, hIrpJ/messertger.yahoo.cornlfeatvoice.php;ylt=AmvWjkliw
3XQ4TH8EsWFUgdwMMIF (visited Apr. 7, 2005) (“Free, Worldwide PC-to-PC Calls”). VoIP service providers
are able to charge, however, for PSTN interconnection. See, e.g., Vonage America Inc., Products an. Service,
http:Ilwww.vonage.comlproducts.php?lid=nav,products (visited Apr. 7,2006); Skype Razes (Skype per-minute
rates for calls to traditional landline and mobile phones). Indeed, PSTN interconnection is the primaty, or sole,
source of revenue for many VoIP service providers. See. e.g. eBay Inc., SEC Form 10-K at 9-10 (filed Feb. 24,
2006), ovaliable at htqs:flwww.sec.gov/Archivesledgar/datallO6SOg8/0000950l3406003678/fl7ig7elovk,hun
(“Skype’s premium offerings, which are currently Skyp&s printaty source of revenue, provide Skype’s users with
low-cost connectivity to traditional fixed-line and mobile telephones.”); Vonage Holdings Corp., SEC Fort S-i at I
(filed Feb. 8, 2006), available at l1ttp~J/w.vw.sec,gov1Archives/edgar/dataJl272830/000i047469060Oi567/
a2167036zs-l .htm.
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provision of universal service.”152 Like other contributors to the Fund, interconnected VoW providers are
“dependent on the widespread telecommunications network for the maintenance and expansion of their
business,” and they “directly benefit[] from a larger and larger network.”t53 It is therefore consistent with
Commission precedent to impose obligations that correspond with the benefits of universal service that
these providers already enjoy.

44. We also find that the principle of competitive neutrality supports our conclusion that we
should require interconnected VoIP providers to contribute to the support mechanisms. Competitive
neutrality means that “univerial service support mechanisms and rules neither unfairly advantage nor
disadvantage one provider over another, and neither unfairly favor nor disfavor one technology over
another.”’54 As the Commission has noted, interconnected Von’ service “is increasingly used to replace
analog voice service.”55 As the interconnected VoIP service indusby continues to grow, and to attract
subscribers who previously relied on traditional telephone service, it becomes increasingly inappropriate
to exclude interconnected VoJP service providers from universal service contribution ob1igations.~
Moreover, we do not want contribution obligations to shape decisions regarding the technology that
interconnected VoIP providers use to offer voice services to customers or to create opportunities for
regulatory arbitrage. The approach we adopt today reduces the possibility that carriers with universal
service obligations will compete directly with providers without such obligations. We therefore find that
the principle of competitive neutrality is served by extruding universal service obligations to
interconnected VoIP service providers.

45. Thus, based on the record before us, we find that interconnected VoIP providers, like
telecommunications carriers, have built their businesses, or a part of their businesses, on access to the
PSTN. For these reasons, we find that the public interest requires interconnected VoIP providers, as
providers of interstate telecommunications, to contribute to the preservation and advancement of
universal service in the saute manner as carriers that provide intetstate telecommunications services.
Finally, we note that the inclusion of such providers as contributors to the support mechanisms will
broaden the funding base, lessening contribution requirements on telecommunications carriers or any
particular class of telecommunications providers.

b. Ancillary Jurisdiction

46. In addition to permissive authority under section 254(d), we exercise our ancillary
jurisdiction under Title I of the Act to extend universal service contribution obligations to interconnected
VoIP providers. We conclude that regardless of the statutory classification of these services, the
Commission has ancillary jurisdiction to promote universal service by adopting universal service
contribution rules for interconnected VoIP services, and comnienters largely agree.157 Ancillary

‘t2Texo.s Office ofPub. Util. Counsel v. FCC, 183 F.3d at 428.

~‘ Id. (“Paging carriers such as Celpage benefit from a larger and more ariversal public network system, because it
increases the number of potential locations for paging use.”).

~ Universal Service First Report and Order, 12 FCC Red at 8801, pars. 47.

‘55CALEA First Report and Order, 20 FCC Red at 15009-10, pars. 42.

‘ttSBC/AT&TMerger Order, 20 FCC Red at 18337, pars. 85; cf Universal Service First Report and Order,
12 FCC Red at 918445, pars. 797 (finding that payphone aggregators should be required to contribute to universal
service support mechanisms “because they directly compete with mandatory contributors to universal service”).

“7See e.g., AT&T IF-Enabled Services Comments at 39 n.28; AFB IT’-EnabledSer4ces Comments at 4-5;
BellSouth IF-Enabled Services Comments at 23-24; Cisco IF-Enabled Ser,ices Comments at 15-16; Cox IF
Enabled Services Comments at 22-25; Global Crossing IF-Enabled Services Comments at 15-16; U.S. Conference
of Catholic Bishops IF-Enabled Services Comments at 12-13. Bra see, e.g., California PUC LP-Enabled Services
Coniments at 3940; CompTel IP-Enabled Services Comments at 18-19; Covad iF-Enabled Services Comments at

(continued....)
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jurisdiction may be employed, in the Commission’s discretion, when Title I of the Act gives the
Commission subject matter jurisdiction over the service to be regulated’5t and the assertion ofjurisdiction
is “reasonably ancillary to the effective performance of [its] variotis resp sibilities.”tt Both predicates
for ancillary jurisdiction are satisfied here.

47. First, as we concluded in the VaT? 91] Order, interconnected VoIP services fall within the
subject matter jurisdiction granted to us in the Act.’~ Second, our analysis requires us to evaluate
whether imposing universal service contribution obligations is reasonably anciH~ry to the effective
performance of the Commission’s various responsibilities. Based on the record in this matter, we find
that section 254 and section 1 of the Act provide the requisite nexus.

48. Section 254 requires the Commission to establish “specific, predictable, and sufficient
mechanisms. . . to preserve and advance universal service.”6’ The Act requires telecommunications
carriers to contribute to those mechanisms on a mandatory basis, and as discussed above, section 254(d)
grants the Commission permissive authority to require other “providers of ipterstat~ telecommunications”
to contribute.’65 As discussed above, we recognize that interconnected VoLP service “is increasisigly used
to replace analog voice service.”63 We expect that trend to continue. If we do not require interconnected
VoIP providers to contribute, the revenue base that supports the Fund will continue to shripk, while these
providers continue to benefit from their interconnection to the PSTN. We believe that this trend threatens
the stability of the Fund and our action to extend contributions obligations to interconnected VolP

(.continued from previous page)
22-24(all questioning whether the Commission can exercise its ancillary jurisdiction to regulate tP-enabled
services).
~ See United States v. Southwestern Cable Ca., 392 U.S. 157, 177-78 (1963) (Southwestern Cable). Southwestern

Cable, the lead case on the ancillary jurisdiction doctrine, upheld certain regulations applied to cable television
systems at a time before the Commission had an express congressional grant of regulatory authority over that
medium. See ii at 170-71. In Midwest Video I, the Supreme Court expanded upon its holding in Southwesrenz
Cable. The plurality stated that “the critical question in this case is whether the Commission has reasonably
determined that its origination rule will ‘further the achievement of long-established regulatoty goals in the field of
television broadcasting by inn-easing the number ofoutlets for community self-expression and augmenting the
public’s choice of programs and types of services.” United Stares v. Midwest Video Corp., 406 U.S. 649, 667-62
(1972) (Midwest VIdeo]) (quoting Amendment ofPart 74, Subpart K, ofthe Commission s Rules and Regulations
Relative to Community Antenna Tele’..ision Systems; and Inquisy into the Development ofCornmwrications
Technology and Services to Formulate Regulatory Policy andRulernaJ~ng andJor Legislative Proposals, Docket No.
18397, First Report and Order, 20 FCC 2d 201,202(1969) (CATVFirzI Report and Order)). The Court later
restricted the scope of Midwest Video I by finding that if the basis for jurisdiction over cable is that the authority is
ancillary to the regulation of broadcasting, the cable regulation cannot be antithetical to a basic regulatory parameter
established for broadcast. See FCC v. Midwest Video Corp., 440 U.S. 689,700(1979) (MIdwest Video II); see aLto
American Library Ass’s v. FCC, No. 04-1037, slip op. (D.C. Cir. May 6, 2005) (IloIding that the Commission lacked
authority to impose broadcast content redistribution rules on equipment manufacturers using ancillary jurisdiction
because the equipment at issue was not subject to the Commission’s subject matterjurisdiction over wire and radio
communications).
Lt~ Southwestern Cable, 392 U.S. at 178.

‘~See Va!? 911 Order, 20 FCC Red as 10261.62, pars. 28 (“[1]nterconnectcd VoIP services are covered by the
statutory definitions of ‘wire communication’ and/or ‘radio communication’ because they involve ‘transmission of
[voice] by aid ofwire, cable, or other like connection. . .‘ and/or ‘transmission by radio . . .‘ of voice. Therefore,
these services come within the scope of the Commission’s subject matterjwisdiction granted in section 2(a) of the
Act.”). This determination has not been challenged in the pending appeal of the VoIP 91] Order. See supra n.57.

‘~‘ 47 U.S.C. § 254(d).
‘~ 47 U.S.C. § 254(bX4), (d).

“i CALEA First Report and Order, 20 FCC Rcd at 15009-10, pars. 42.
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providers is “reasonably ancillary to the effective performance of [our) responsibilities”TM under section
254. Thus, we determine, as required, that the approach we adopt today “will ‘further the achievement of
long-established regulatory goals”65 to preserve and advance universal service through specific,
predictable, and sufficient contribution mechanisms.

49. In addition, section 1 of the Act charges the Commission with responsibility to “make
available, so far as possible, to all the people of the United States, . . a rapid, efficient, Nation-wide,...
wire and radio communication service with adequate facilities at reasonable charges.~~~st In light of this
statutory mandate, promoting universal service became one of the Commission’s p±nary responsibilities
under the Act even before Congress adopted section 254 in 1996. Before the 19% Act, the Commission
relied exclusively on its Title I ancillary jurisdiction to adopt regulations establishing a fund to further this
statutory goal.’61 In Rural Telephone Coalition v. FCC, the United States Court of Appeals for the
District of Columbia Circuit upheld the Commission’s assertion of ancillary jurisdiction to establish a
funding mechanism to support universal service in the absence of specific statutory authority as ancillary
to its responsibilities under section 1 of the Act to “further the objective of making communications
service available to all Americans at reasonable cbarges.”~ We conclude that as more consumers begin
to rely on interconnected Vol? services for their comnuniications needs, the action we take here ensures
that the Commission continues to “further the achievement of long-established regulatory goals”69 to
“make available ... communication service with adequate facilities at reasonable charges.”’7° Thus,
pursuant to our ancillary jurisdiction, we extend DSP contribution obligations to providers of
interconnected VoIP services.’7t

‘64Southwestern Cable, 392 U.S. at l78.~

‘65Midw Video 1,406 U.S. at 667-68 (quoting CATVFirsI Report and Order, 20 FCC 2d at 202).

‘~‘ 47 U.S.C. 4151. Our actions today are not in conflict or otherwise inconsistent with any other provision of the
Act. We acknowledge that section 230 of the Act provides that “[i)t is the policy of the United States — to preserve
the vibrant and competitive free market that presently exists for the Internet and other interactive computer services,
unfettered by Federal or State regulation.” 47 U.S.C. § 230(bX2). We do not, however, believe that this policy
statement precludes us from adopting universal service contribution rules for interconnected VolP providers here.
We note that the Commission’s discussion of section 230 in the Vonage Order as cautioning against regulation was
limited to “traditional common cattier economic tegulatioits.” Vonage Order, 19 FCC Rcd at 22426, pars. 35.

‘67Firs.t Decision, 96 FCC 2d at 795.

‘~ Rural TeL Coalition v. FCC, 838 F.2d 1307, 1315 (D.C. Cir. 1988).

‘ttMidwest Video 1,406 U.s. at 667-68 (quoting CATVFIrst Report and Order, 20 FCC 2d at 202).

‘7m47USC.~ 151.
171 We do not believe that the grant of permissive authority in section 254(d) precludes us from exercising our

ancillary jurisdiction in the universal service context As noted above, before Congress enacted section 254, the
D.C. Circuit held that the Commission bad ancillary jurisdiction to require universal service contributions. See
Rural Tel. Coalition v. FCC, 838 F.2d at 1315; see also NTCA June 14. 2006 Er Porte Letter at 5-6. Nothing in the
legislative history, text, or structure of the 1996 Act suggests that Congress intended to strip the Commission of its
ancillary authority over universal service obligations by adopting section 254. The statutory construction maxim of
expresslo unius ett exclzzsio alterius — the mention of one thing implies the exclusion of another — does not require a
different result. This maxim is non-binding and “is often misused.” Shook v. District ofColumbia Fin.
Responsibility & Management Assistance Auth., 132 F3d 775, 782 (D.C. Cir. 1998). “The maxim’s force in
particular situations depends entirely on context, whether or not the draftsmen’s mention of one thing, like a grant of
authority, does really necessarily, or at least reasonably, imply the preclusion of alternatives.” Id. Here, we believe
that the relevant provision in section 254(d) was intended to confirm the Commission’s authority to require
providers of interstate telecommunications to make universal service contributions and not to limit the
Cornniission’s pre-existing authority to require others to make such contributions. See, e.g., Shook, 132 F.36 am 782
(noting that Congress sometimes “drafts statutory provisiomis that appear preclusive of other unmentioned

(continued....)
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3. Implementation

50. In this section, we address implementation issues related to our requirement that
interconnected VoIP providers contribute to the USF. Because we are expanding the base of contributors,
certain entities that in the past have not been required to report interstate an. international revenues will
now be required to do so. For that reason, we provide a brief overview ofour reporting requirements.
This Order does not fully explain all of the Conuriission’s requirements. Interconnected VoIP providers
that are new to the USF procedures should familiarize themselves with the Commission’s USF rules and
with FCC Forms 499-A and 499-Q Telecommunications Reporting Woxicsheets and the accompanying

structions.~n

51. Identifj~ing Revenuesfor Reporting Pwposes. Most interconnected VoIP providers offer
packages ofservices to consumers for a single price that include telecommunications, as discussed
above,’73 along with CPE andlor features that may be information services. To the extent that an
interconnected Vo1P provider has chosen to structure its offerings in this manner, it may use the safe
harbors established in the CPE Bundling Order to determine the appropriate amount of
telecommunications revenues to be reported (as distinguished from revenue derived from non
telecommunications).’74 Interconnected VolT’ service providers are not obligated to use either of the safe

- harbors in the CPE Bundling Order, but we emphasize that other allocation methods may not be
considered reasonable and will be evaluated on a case-by-case basis in an audit context.’75

52. Interconnected VolT’ providers must report and contribute to the USF on all their interstate
and international end-user telecommunications revenues. To fulfill this obligation, interconnected VoW
providers have three options: (1) they may use the interim safe harbor established in this Order, (2) they
may report based on their actual interstate telecommunications revenues; or (3) they may rely on traffic
studies, subject to the conditions described below.

53. As we recognized in the Vonage Order, it is difficult for some interconnected VolT’ providers
to separate their traffic on a jurisdictional basis.’76 Indeed, many of these VolT’ providers have advocate4
to us in other proceedings that their services are “inherently interstate.”~ Consistent with this advocacy

(...conthwed from previous page)
possibilities-just as it sometimes drafts provisions that appear duplicative of others-simply, in Macbeth’s words, ‘to
make assurance double sure”). Absent any affirmative evidence that Congress intended to limit the Commission’s
judicially recognized ancillary jurisdiction in this area, we find that the empresrio wthLr maxim “is simply too thin a
reed to support the conclusion that Congress has clearly resolved [the] issue.” Mobile Communications Coip. v.
FCC, 77 F.3d 1399; 1405 (D.C. dr. 1996); see also Martini v. Federal Nat? MorzgageAss a, 178 F.Jd 1336, 1342.
43 (D.C. Cir. 1999) (noting that the exprPss(o uniur principle is particularly unhelpful in addressing issues of
administrative law).

‘72Revised Forms 499-A and 499-Q are attached to this Order and Notice at Appendices C and D, respectively..
~ See supra paras. 38-45.

‘~‘ CPE Bundling Order, 16 FCC Red at 7446-48, paras. 47-5 1.

in See 1d at 7448, paras. 52-54.

‘76See J’onage Order, 19 FCC Red at 22405, pars. 1.
~‘ Numerous VoIP providers have argued that “VoIP services are interstate in nature.” Letter from iohn T.

Nakahata, Counsel to Level 3, to Marlene H. Doutch, Secretary, FCC, WC Docket Nos. 03-211, 03-266, 04-36,
Attach. at 1 (fIled Nov. 3,2004) (attaching a letter from the VON Coalition, MCI, 8x8, Inc., AT&T, Avaya Inc.,
Dialpad, EDS, EDUCAUSE, iBasis, IceNet, ITAA, Level 3, PointOne, pulver.coni, Qovia, Skype, Telic
Communications, USA Dataner, and Voiceglo, to Michael K. Powell, Chairman, FCC, dated Nov. Z 2004); see
also, e.g., VON Coalition Comments, WC Docket No.03-221, at 15 (filed Oct. 27,2003) (“[T]he Commission
should determine that all VoIP traffic is jurisdictionally interstate. . .
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and based on the conclusions in the Vonage Order,’75 we find that it would be reasonable for us to treat
the interconnected VotP traffic as 100% interstate for USF purposes. Indeed, in another context where
providers were unable to separate their interstate telecommunications revenues from other revenues, the
Commission found a safe harbor of 100 percent to be reasonable.’79 Nevertheless, we establish a safe
harbor that is lower than 100 percent as a convenient alternative for interconnected VoIP providers. Our
safe harbor is necessarily the product of line drawing.’~° In adopting a safe harbor we consider what
would be an appropriate analogue. One industry report has estimated that 83.8 ~,ercent ofVoIP traffic in
2004 was either long distance or international and only 16.2 percent was local.’ ‘ Thus, it appears that
VoIP traffic is predominantly long distance or international. As such, it is much like wireline toll service
which similarly offers interstate, intrastate toll, and international services. In fact, as stated in paragraph
55 below, VoIP services are often marketed as a substitute for wireline toll service.~sa The percentage of
interstate revenues reported to the Commission by wireline toll providers is 64.9 percent. We therefore
find that establishing a safe harbor of 64.9 percent is reasonable for purposes of this interim action.’83

54. Moreover, we believe that setting the safe harbor at 64.9 percent. is reasonable pending the
completion of the attached NPRM where we seek comment on whether to change or eliminate all of the
safe harbors. ‘~ To set the safe harbor lower would permit providers that actually provide more interstate
service to escape universal service contribution obligations fOr some of their interstate traffic, thus
undermining our actions to preserve and advance the goals of universal service. Furthermore, to the
extent the safe harbor percentage is higher than some providers’ actual interstate use, providers may
instead contribute to the fund based on actual revenue allocations or by conducting a traffic study, as
described below. We encourage interconnected VoIP providers to explore these more precise avenues for
determining the jurisdictional nature of their revenues.

~ See Vonage Order, 19 FCC Red at 22405, pam. 1.

~See CPE Bundling Ordcr, 16 FCC Red at 7447-48, paras. 5 1-52.
~ Access Cha,Te Rejhrm, CC Docket No. 96-262, Fifth Report and Order and Further Notice of Proposed

Rulemaking, 14 FCC Red 14221, 14276, para.96 (1999) (Pricing Flexibiliiy Order), aff’d, WorldCom. Inc. v. FCC,
238 F.3d 449 (D.C. Cir. 2001) (citing United States v. FCC, 707 F.2d, 610, 618 (D.C. Cir. 1983)); see also Sinclair
v. FCC, 284 F.3d 148, 159 (D.C. Cir. 2002) (“Wnere issues involve ‘elusive’ and ‘not easily defined’ areas.. . our
review is considerably more deferential, according broad leeway to the Commission’s line-drawing
determinations.’~ (citation omitted); A 7’&Tv. FCC, 220 F.3d 607,627 (D.C. Cir. 2000) (stating that “the
Commission has wide discretion to determine where to draw administrative 1ines’~.
‘~‘ See iLocus Weekly Newsletter, Sept. 16, 2005, available at www.ilocus.com. This same report estimated that in

2005, 66.2 percent of all Voll> traffic was either long distance or international. See iLocus Weekly Newsletter, Mar.
21,2006, available at www.ilocus.com. Either estimate indicates that Vol.1> traffic is predominately long distance or
international.
“~ See infra pen. 55.

“> 2004 Revenues Report, Table 8. This category of providers includes interexchange carriers, operator service

providers, prepaid calling card providers, satellite service providers, toll resellers, and “other toll carriers.” frI

‘~See infra pamas. 68-69.
“> Vonage concedes that application of a safe harbor is appropriate but argues about the correct percentage. See

Vonage June 14, 2006 Er Pane at 8 (“Vonage would support an interim safe harbor of 23%.. . .“). Vonage’s
argument that establishing a safe harbor of 64.9 percent is inconsistent with the VoIP 911 Order has no merit. See
kL at 6. The Commission’s rationale for imposing 91] obligations on interconnected VoW providers was that
customers reasonably expect interconnected VoT.P service to function like traditional telephone service in some
ways. See VoJP 911 Order, 20 FCC Red at 10256-57, pars. 23. Nowhere in the VoIP 911 Order did the
Commission suggest that interconnected VoIP traffic is predominantly local. Accordingly, there is no inconsistency
between the two orders.
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55. We do not believe that the percentage used as the wireless safe harbor would serve as a
reasonable safe harbor for interconnected Vol?.’86 Indeed, the record reflects that interconnected VoIP
service is often marketed as an economical way to make interstate and international calls, as a lower-cost
substitute for wireline toll service.’t7 For purposes of a safe harbor, it is re~sonable to account for the
many customers who purchase these services to place a high volume of interstate and international calls,
and benefit from the pricing plans the providers offer for such services. We believe that these
characteristics differentiate it from wireless service. Accordingly, we fin, that the interconnected VoIP
safe harbor should be substantially higher than the wireless safe harbor in order to properly capture
interstate revenues.

56. While, as stated above, interconnected V0IP providers may report their actual interstate
telecommunications revenues, we recognize that some interconnected VoIP providers do not currently
have the ability to identify whether customer calls are interstate and therefore subject to the section 254(d)
contsibution requircmenL Indeed, a fundamental premise of our decision to preempt Minnesota’s
regulations in the Vonage Order was that ~t was impossible to detenxiine whether calls by Vonage’s
customers stay within or cross state boundaries.’53 Therefore, an interconnected VoIP provider may rely
on traffic studies or the safe harbor described above in calculating its federal universal service
contributions. Alternatively, to the extent that an jnterconnected VoIP provider develops the capability to
track the jurisdictional confines of customer calls, it may calculate its universal service contributions
based on its actual percentage of interstate calls.’t9 Under this alternative, however, we note that an
interconnected Vol? provider with the capability to track the jurisdictional confines of customer calls
would no longer qualify for the preemptive effects of our Vo,tage Order arid would be subject to stare
regulation. This is because the central rationale justifying preemption set forth in the Vonage Order
would no longer be applicable to such an interconnected VoW provider.

.ree Letter from Tina M. Pidgeon, Vice President, Federal Regulatory Affairs, General Communication, Inc.,
to Marlene H. Dortch, Secretary, FCC, CC Docket No. 96-45 (fIled June 9,2006) (GCIJune 9,2006 Er Parte
Letter); Letter from Neal M. Goldberg, General Counsel, National Cable & Tdecomm, nications Association, to
Marlene H. Dortch, Secretary, FCC, CC Docket No. 96-45, at 1 (flIed June 13,2006); Vonage June 14,2006 Er
Porte Comments at 2-5 (all arguing that a safe harbor for VoW providers should be applied in a manlier consistent
with the safe harbor for wireless carriers).

ag., Global Crossing Announces New VoIP LDS Service Offering Enterprises Extended Local Presence,
http~J/www.g1obalcrossing.cnm/xml1news/20O5/march/07.xmni (last visited June0, 2006); Broadvoice Rate Plans,
httpJ/www.bmondvoice.cmn/rateplazis.htntl (last visited June 15,2006); Net2eroVoice Long Distance,
http//wwwnetzcro.netlvoip/raxes.html?sep=’voip (last visited June 15, 2006); Sunrocket, All-Inclusive Service,
hujx/)www.sunrockctcom/advantages/all-inclusiveJ (last visited June 15,2006); Vonage,
htlpr//www.vonage.com/indexphp?ic=1 (last visited June 15,2006) (all promoting Vofl’ rate plans that save
customers money on interstate and/or international calls); see also Robert Poe, “Telegeography Projects 38 Percent
Jump in International VoW Traffic,” Vail’ Magazine, Nov. 14, 2005, http//www.voip
rnagazine.corn/index.php?option=comcontent&task=view&id=586 (reporting that international telephone Irriffic is
increasing generally, and that the VoW portion of that intonational traffic is iocreasing faster than conventional
TDM-based international traffic).

‘83See Vonage Order, 19 FCC Red at 22418-23, paras. 23-31.

‘t9Because we permit interconnected VolP providers to report on actual interstate revenues, this Order does not
require interconnected VoW providers that are currently contributing based on actual revenues to revise their current
practices. Cf Gd June 9,2006 En Porte Letter at 1. Interconnected VoIP providers must maintain—and must
provide to the Commission or to USAC upon request — documentation to support the percentage of interstate
telecommunications revenues that they report. Cf Second WIreless Safe Harbor Order, 17 FCC Red at 24966,
para. 24. We remind providers that the Conunission has the authority to investigate compliance ~ith these
requirements and to take appropriate enforcement action upon discovery ofnoncompliance.
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57. In lieu of using the interim safe harbor or reporting actual Interstate telecommunications
revenues, interconnected VoU’ providers may rely on traffic studies, as noted above, and as CMRS
carriers may do)n The record indicates that traffic studies are a feasible option for providers of
interconnected VoIP.’91 However, before it can begin to base its USF contributions on a traffic study, an
interconnected VoIP provider must submit its proposed traffic study to the Commission for approval.
While prior Commission approval of traffic studies is not required for wireless carriers, we have
nonetheless identified concerns in the wireless context with the use of traffic studies as a replacement for
reporting actual revenues, and we now require wireless carriers to submit their traffic studies to the
Commission and to USAC.’92 Ifwe were to allow interconnected VoW providers to rely on unapproved
traffic studies, we would risk extending the problems we have identified with the use of traffic studies by
wireless carriers to a new technology, and possibly creating unforeseen präblems as well. For these
reasons, we find it appropriate to require prior Commission approval of any traffic study on which an
interconnected VoIP provider proposes to rely.Ltt Until the Commission has approved an Interconnected
VoIP provider’s proposed traffic study, that provider may use the interim safe harbor. We may extend
this treatment to wireless traffic studies in the future, but we decline to do so today. While there would be
a benefit to parity of requirements between wireless and interconnected VoIP providers, apre-approval
requirement for wireless traffic studies would be disruptive to wireless contributors who, unlike
interconnected VoIP providers, are already relying on the current regime.

58. We take one additional interim action here to ensure the health of the USF pending broader
reform. As we stated earlier, we have not yet classified interconnected Vo1P as either a
telecommunications service or an information service. Because we have not yet made that classification,
some interconnected VoIP providers may hold themselves out as telecommunications carriers, but others
do not, considering themselves instead to be “end users.” Carriers that provide telecommunications
service inputs to the latter group of interconnected VoW providers therefore have been reporting the
resulting revenues as end-user revenues and including them in their bases.~ Because we do not classify
interconnected VotE’ today, nor do we attempt to quantify the magnitude of USF contributions from
carriers that supply wholesale inputs to interconnected VolP providers, carriers supplying
telecommunications services to interconnected VoIP providers who are not themselves carriers should
continue to include the revenues derived therefrom in their own contribution bases for two full quarters

.wpra paras, 29-33; see also Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Order
and Order on Reconsideration, 18 FCC Rcd 1421, 1425-26, pars. 8 (2003). An interconnected VoW provider that
chooses to rely on a traffic study must ensure that the study conforms to the requirements detailed in this Order. See
supra n.j 15. While interconnected VoW providers may tack systems to track the jurisdictional nature of individual
calls, they are recpsired to know - either automatically or through interaction with the customer—the location of
each customer, which will also be the origination point of the customer’s calls. See VoIP 911 Order, 20 FCC Rcd at
lO27l,para. 46.

~ See Letter from Thomas Jones, Counsel for Cbeyond Communications LLC, to Marlene H. Doetch, Secretaty,
FCC, CC Docket No. 96-45, WC Docket No. 04-36, at I (filed June 14,2006) (“Cbcyond has determined that it
would likely be able to conduct accurate traffic studies for determining its interstate and intrastate revenues for VoIP
services it may offer in the future.”); see alto Id.; Sprint Nextel June 14,2006 Er Porte Letter at 1 (both urging the
Commission to permit interconnected VoIP providers to use traffic studies).
in See supro pars. 29.

193 But see Letter from Cheryl A. Tritt, Counsel to T-Mobile USA, Inc., to Marlene H. Dortch, Secretary, FCC, CC
Docket No. 96-45, at 2; Vonage June 14,2006 Lx Parte Comments at 5 (both opposing a requirement that
interconnected VoW providers’ traffic studies be approved in advance by the Commission).

~ When the service was provided through an intrastate tariff or otherwise determined to be intrastate, it may not
have been included in the carrier’s end user revenues forfederal USF purposes.
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after the effective date of this Order.’~ Wholesale carriers may not exclude these revenues by invoking
the “carrier’s carrie?’ nile during this interim period.~ To the extent required, we waive here
Commission rule 54.706(b) for the duration of this requirement.~

59. We recognize that, by requiring on an interim basis that both the underlying carrier and the
interconnected VoIP provider contribute based (in part) on the revenues derived front providing the
underlying transmission, the Fund may receive contributions from telecommunications revenues
associated with the same facilities two times. We emphasize that this is a temporaiy measure, such we do
not rake this step lightly. We are concerned, however, that if carriers are permitted to invoke the carrier’s
carrier rule immediately to exclude revenues from interconnected VoIP provichers, the result could be a
net decrease in the Fund in the short ternt. Such a result would be inconsistent with our obligation to
ensure a sufficient and sustainable Fund and to preserve and advance universal servjce)90 By continuing
to require contributions from carriers supplying transmission facilities to interconnected VoEP providers
for an additional two quarters, we eliminate any risk ofdecreasing the Fund while we implement
contribution obligations for interconnected VoIP providers. Further, we find nothing in section 254 of the
1996 Act that prohibits this interim approach. V

60. ReportingRequirements. Providers of interconnected VoW services will follow the same
basic USF reporting procedures as other providers of in~terstate and interqational telecommunications,
using the same forms and filing instructions. Contributors to USF report historical gross-billed, projected
gross-billed, and projected collected end-user interstate and international revenues quarterly on FCC
Form 499-Q.’~ Interconnected VoIP service providers will be required to file FCC Forin 499-Q
beginning on August 1,2006~2t0 Contributors report gross-billed and actual collected end-user interstate
and international revenues on FCC Form 499-A on April 1 of each yea~81 Interconnected VoW service
providers will be required to file a completed FCC Form 499-A beginning on April 1,2007.

61. Under Commission rules, a provider of interstate and international teLecommunications
whose annual universal service contribution is expected to be less than S 10,000 is not required to
contribute to the USF, or to file a Telecommunications Reçorting Worksheet unless it is required to
contribute to other support and cost recovezy mechanisms. 02 Intercopnected Vo!P providers that satisfy

ua We believe that this action addresses the VON Coalition’s concern about double counting of interconnected VoIP

revenues. See VON Coalition June 14, 2006 Ex Parte Letter at 3.

‘~ See 47 C.F.R. ~ 54.706(b) (basing contributions on “end-user telecommunications revenues”).
~ See WAJTRadio v. FCC, 418 F.2d 1153, 1158-59 (D.C. Cir. 1969), aff’d~ 459 F.2d 1203 (D.C. Cir. 1972);
Northeast Cellular 7’eL Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990).

‘98See 47 U.S.C. §~ 254(b), (d).

~ See Second Wireless Safe Harbor Order, 17 FCC Rod at 24969, para. 29. V

~°° Interconnected VolP providers who will be submitting the FCC Form 499-Q for the first time because of this

Order are not required to complete lines 115-118 on the Form until they submit the Form for the February 1,2007
deadline. All other portions of the Form must be completed beginning with the submissions due August 1, 2006.
Cf Q~jcst June 13,2006 Er Paste Letter at 2.

201 See Second Wireless Sqie Harbor Order, 17 FCC Red at 24969, pars, 29. The FCC Forms 499-A and 499-Q and
instructions, along with information for new service provides and contributors, are posted on USAC’s website at:
http/lforms.imiversalservice.org.

202 See 47 C.F.R. ~ 54.708; Instmctions to the Telecommunications Reporting Worksheet, FCC Form 499-A, aLS,
31, April 2006. Section 254(d) of the Act states that the Commission may exempt a carrier or class of carriers from
contributing to the universal service mechanisms if the “carrier’s contribution to the preservation and advancement
of universal service would be de minimis.” 47 U.S.C. ~ 254(d). Providers that qualify for the de miami is exemption
are considered end users for USF reporting purposes, and they must notify the eaniers from which they purchase
telecommunications that they are exempt from contribution requirements and must be considere4 end users for USF

(continued....)
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this de minimis exemption need not contribute to the Fund.203 We Thad, however, that it is appropriate to
require all providers of interconnected VoTP services — including those that satis~’ the de minimis
exemption — to register with the Commission in order to facilitate our enforcement of the obligations the
Commission has imposed in this Order on providers of interconnected VoW services.204 In order to fulfill
this reporting requirement, every interconnected VoIP provider that has not already registered with the
Commission (and designated an agent for service of process) must complete and file an FCC Form 499-A
with blocks 1, 2, and 6 completed?°5 Providers should refer to the instructions on the revised FCC Form
499-A for additional details on how to complete this registration requirement. Interconnected VoIP
providers will receive an FCC Registration Number (FRN) when they register with the Commission.
Because providers must have an FRN in order to submit required USF filings, it is the responsibility of
the interconnected VoW provider to register with the Commission and obtain an FRN prior to the
August 1, 2006 deadline for filing FCC Form 499-Q.

62. Finally, interconnected VoIP providers must comply with the Commission’s roles with
respect to recovering USF contributions from their customers. Contributors may choose to recover part or
all of their universal service contributions from their customers, but they are prohibited from marking up
universal service line-item amounts above the relevant contribution factor.206

IV. TECHMCAL MATTERS

63. This Order shall be effective upon publication in the Federal Register, subject to 0MB
approval for new information collection requirements. We find good cause for the Order to be effective
upon publication because the Order is necessary to maintain the stability and sufficiency of the universal

(,..continued from previous page)
contribution purposes. See Federal-Stale Joint Board on Universal Service: Acces.r Charge Reform. Price Cap
Peifarmance Reviewfor Local Exchange Carriers, Transport Rate Structure and Pricing, End User Common Line
Charge, Fourth Order on Reconsideration in CC Docket No. 96-45, Report and Order in CC Docket Nos. 9645,96-
262,94-1,91-213,95-72, 13 FCC Rcd 5318, 5482, pars. 298 (1997).

‘°3The SI0,000 revenue limit is an annual limit. Because an interconnected VotP provider may, as a result of this
Order, conthbute to the Fund for the first time in the fourth quarter of 2006, we find that such an interconnected
VoIP provider will satisfy the de minimis exemption for this quarter only if its fourth-quarter 2006 contributions
would be less than $2,500.
“~ See, e.g., 47 C.F.R. § 54.707 (authorizing the Fund administrator to audit Fund contributors).

rnWe require interconnected VoW providers to register with the Commission and designate an agent for service of
process pursuant to section 4(i) of the Act. See 47 U.S.C. 154(i). Cf 47 C.F.R. § 64.1195; Consumer Information
Bureau Reminds Telecommunications Carriers of Their Obligations to Register and Designate an Agentfor Service
ofProcess, CC Docket No. 94-129, Public Notice, 17 FCC Red 1736(2002) (describing the Commission’s
registration requirements for telecommunications carriers).

2t6S~e 47 C.F.R. § 54.7 12; see also Second Wireless Safe Harbor Order, 17 FCC Red at 24976-83, pains. 45-63.
Furthermore, we note that in the Wireline Broadband Internet Access Order, the Commission permitted facilities-
based providers to cease providing the transmission component underlying that service as a separate common carrier
service if they choose. See Appropriate Frameworkfor Broadband Access to the Internet Over Wireline Facilities;
Universal Service Obligations ofBroadband Providers; Review ofRegulatory Requirements for meanbent LEC
Broadband Telecommunications Services: Computer III Further Remand Proceedings, CC Docket Nos. 02-33, 01-
337, 95-20, 98-10, Report and Order, 20 FCC Red 14853, 14899-14900, paras. 87-88 (2005). To the extent that a
provider has discontinued providing that service as a common carrier service, it is not required to contribute to the
universal service fund based on the revenues derived from providing that transmission service after the expiration of
the 270 day contribution freeze period. See Id. at 14915-16, pars. 113. Any line item on a customer bill should
reflect only those universal service contributions that a provider is required to make, consistent with rule 54.7 12.
See Letter from Mark 3. O’Connor, Counsel to EarthLink. Inc., to Marlene H. Dortch, Secretary, FCC, CC Docket
No. 02-33, at I (filed June 7,2006).
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service fund, as required by section 254(d) of the 1996 Act.207 Specifically, the Order must be effective
by August 1, 2006, the date by which contributors must submit their Form 499-Q filings containing their
revenue projections for the fourth quarter àf 2006, so that fourth quarter contributions to Fund will
include revenues from interconnected VotP and wireless services as contemplated herein. Including these
additional revenues as soon as the fourth quarter of 2006 is essential to ensure the sustainahility of the
Fund in the near-term while the Commission continues to examine more fundamental reform.

64. On our own motion, we amend section 54.5 of our rules to correct a typographical error.
Section 54.5 currently defines “contributor” as “an entity required to contribute to the nn~versal service
support mechanisms pursuant to ~ 54~7Q3~~~208 Section 54.706 addresses which entities are required to
contribute to the universal service support mechanisms, not section 54.703.209 Accordingly, we amend
section 54.5 to define “contributor” as “an entity required to contribute to the universal service support
mechanisms pursuant to § 54.706.” Further, in the sections of our rules that we revise to conform to this
Order, we also remove references to our contribution methodology prior to April 1, 2003 which are now
outdated. Because these rule changes are non-substantive, the notice and comment and effective date
provisions of the Administrative Procedure Act are inapplicable.210

V. NOTICE OF PROPOSE!) RULEMAKING -

65. In this Notice, we seek to further refine the record concerning the interim requirements
established in the accompanying Order for mobile wireless providers an. for interconnected VoTP
providers, while we continue to examine more fundamental contribution methodology refonn}~ In the
Order, we increased the interim wireless safe barber from 28.5 percent to 37.1 percent to reflect more
accurately actual wireless interstate usage.212 We also require providers of interconnected VoIP service to
contribute to the Fund, by reporting their actual interstate revenues, by using a traffic study (if approved
by the Commission), or by using a safe harbor of 64.9 percent.213

66. First, we seek comment on whether to eliminate or raise the interim wireless safe harbor.
Wireless providers may base contributions on actual interstate and international revenues or on traffic
studies conducted to approximate these revenues.214 In light of these options, we seek comment on
whether we should eliminate the interim wireless safe harbor or whether there remains a need to

~~ See S U.S.C. § 553(dX3) (“The required publication or service of a substantive rule shall be made nor less than 30

days before its effective date, except ... as otherwise provided by the agency for good cause found and published
with the rule.”). See also 47 C.F.R. §~ 1.103(a), 1.427(b).
~ 47 CY.R. § 54.5.

259 Compare 47 C.F.L § 54.706 with 47 C.FR. § 54.703.

210 5 U.S.C. § 553.

211 We hereby incorporate the comments, erparie presentations, and any other submissions on the universal service

contribution methodology filed is CC Docket Nos. 96-45, 98-171, 90-571, 92-2371NSD File No. L-00-72, 99-200,
95-116,98-170, and WC Docker No. 04-36 into WC Docket No. 06-122. Com~asnters need not resubmit material
previously filed in those proceedings in WC Docket No. 06-122. The Initial Regulatory Flexibility Analysis for this
Notice is set forth in Appendix F.
212 See supra pars. 23; see also TracForie Jun.14 Er Porte Letter, Attach. 2 at 13.

213 See .rupra para 52.

slqmra paThs. 23-33. For example, Verizon Wireless suggested that wireless carriers could use call detail
records and baseline assumptions to develop a reasonable proxy for allocating wireless revenues for USF purposes.
See Verizon Wireless Oct. 28,2002 Er Porte Letter, Attach, at I (proposing that wireless carriers use cell site and
area code information, among other things, to determine the percentage of minutes attributable to interstate and
international calls, and then apply that percentage to all qualifying end-user revenues).
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perpetuate a wireless safe harbor. We seek comment on whether mobile wireless providers can, or should
be able to, determine their actual interstate and international end-user revenues. If we decide to eliminate
the wireless safe harbor, we seek comment on how mobile wireless providers would determine their
actual usage and whether we should continue to permit wireless providers to use traffic studies. For
example, the study relied on in the Order utilized originating and terminating Numbering Plan Areas
(NPAs), or area codes, to identify interstate revenues?15 We seek comment on whether originating and
terminating NPAS reflect whether a call is interstate or international. We also seek comment on whether
originating and terminating cell sites could be used to determine the jurisdictional nature of a call. Are
there other methods of determining jurisdiction? We ask conimenters to address associated difficulties
and costs of implementation. We also seek comment on whether there are unique difficulties associated
with analyzing either out~ning or incoming calls, and whether it is necessary to analyze both types of
calls or would, for example, out-bound calls reasonably approximate all interstate and international
usa’6

67. Ifwe decide to retain a wireless safe harbor, we seek comment on whether a safe harbor of
37.1 percent for interstate and international end-user revenue is appropriate or whether the safe harbor
should be raised. (liven that mobile wireless providers retain the option of reporting their actual interstate
end-user telecommunications revenues, we have found that setting the interim safe harbor at the high end
of the market for interstate and international end-user revenueis a reasonable approach.Sr) If 37.1 percent
does not reflect the high end of the market, what percentage does? Since 1998, we have increased the
interim wireless safe harbor twice to reflect more accurately wireless interstate end-user revenue?’° We
are mindful that these increases in the safe harbor percentage lagged market conditions, resulting in
collecting fewer Fund contributions than market conditions would have supported.219 We seek comment
on how to determine the safe h~rbor percentage to better reflect market conditions on an ongoing basis.
For example, should we periodically (e.g., annually, quarterly) adjust the interim safe harbor percentage
to reflect wireless interstate end-user revenue trends? If so, how would we establish these trends?

68. Second, we seek comment on the USF obligations we have established in this Order for
interconnected VoIP providers. We encourage commenters to describe possible ways in which our new
requirements for interconnected VoW providers could be improved. Given the interim nature of this
Order, we welcome suggestions for a permanent approach to USF contributions from interconnected
VoW providers.

69. In particular, we seek comment on whether to eliminate or change the interim safe harbor we
establish in the Order forproviders of interconnected VoIP service. We ask comrnenters to address
whether a safe harbor continues to be appropriate for providers of interconnected VoW service. Can
providers of intercoimected VoIP service identify the amount ofactual interstate and international, as
opposed to intrastate, telecommunications they provide? if so, should we require that these providers
report based on actual data? If not, is 64.9 rrcent the most appropriate level, or should we adjust the
interim interconnected Vol? safe harbor?n We ask that commenters advocating a change to the safe

215 See supra n.96.

SL6 SeeTracFone Jun.14 Er Pane Letter, Attach. 2 at 7 (relying only on outgoing calls).

217 See .supra paras. 25-27.

21S We have increased the wireless safe harbor from 15% in 1998, to 28.5% in 2002, to 37.1% in this Ordet. See

Ftrst Wireless Safe Harbor Order, 13 FCC Red at 21257, para. 11; Second Wireless Safe Harbor Order, 17 FCC
Red at 24965, pars. 21; supra pars. 23.

For example, the safe harbor percentage adopted in this Order is based on bill harvesting data that is almost two
years old. See TracFone Jun.14 Er Pane Letter, Attach. 2 (using third quarter 2004 data).
no See sepra pars. 53.
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harbor explain the basis of their proposed revised safe harbor and how the safe harbor should be
calculated.

70. New Docker In this Notice, we open a new docket — WC Docket No. 06-122. All filings
made in response to this Notice and those addressing the Commission’s universal service contribution
methodology rules generally, should be filed in WC Docket No. 06-122. Although we urge parties that
previously filed in CC Docket Nos. 96-45, 98-171, 90-571, 92-237/NSD File No. L-00-72, 99-200, 95-
116, 98-170, or WC Docket No. 04-36 on the universal service contribution methodology to re-file in new
WC Docket No.06-122, such filings nevertheless will be considered in this proceeding. Therefore, we
incorporate by reference comments filed in CC Docket Nos. 96-45, 98-171, 90-571, 92-237,NSD rile No.
L-00-72, 99-200, 95-116, 98-170, or WC Docket No. 04-36 that are responsive to the issues raised iii this
proceeding. CC Docket Nos 96-45, 98-171, 90-571, 92-237/NSD File No. L-00-72, 99-200, 95-116, 98-
170, and WC Docket No. 04-36 will remain opera for other non~universal service contribution
methodology related filings.

VL PROCEDURAL MATrERS

A. Final Regulatory Flexibility Analysis

71. As required by the Regulatory Flexibility Act of 1980, tee 5 U.S.C. § 604, the Commission
has prepared a Final Regulatory Flexibility Analysis (FRFA) of the possible significant economic impact
on small entities of the policies and rules addressed in this document The FRFA is set forth in
Appendix E.

B. Initial Regulatory Flexibility Analysis

72. As required by the Regulatory Flexibility Act of 1980, see 5 U.S.C. § 603, the Commission
has prepared an Initial Regulatory Flexibility Analysis (IRFA) of the possible significant economic
impact on small entities of the policies and rules addressed in this document The IRFA is set forth in
Appendix F. Written public comments are requested on this IFRA.. Comments must be identified as
responses to the IFRA and must be filed by the deadlines for comments op the Notice provided below in
section VLE. V

C. Paperwork Reduction Act Analysis

73. This document contains new or modified information collection requirements subject to the
Paperwork Reduction Act of 1995 (PRA), Public Law 104-13. It will be submitted to the 0i~ce of
Management and Budget (0MB) for review under Section 3507(d) of the PRA. 0MB, the general public,
and other federal agencies are invited to comment on the new information collection requirements
contained in this proceeding.

1). Congressional Review Act

74. The Commission will send a copy of this Report and Order in a report to be sent to Congress
and the Government Accountability Office pursuant to the Congressional Review Act (CRA), seeS
U.S.C. § 801(a)(1)(A).

E. Comment Filing Procedures

75. Pursuant to sections 1.415 and 1.419 of the Commission’s 011~5,ru interested parties may file
comments on this NPRM within 30 days after publication in the Federal Register and may file reply

22~47crR..~ 1.415,1.419.
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comments within 60 days after publication in the Federal Register. All filings related to this Order and
the Notice of Proposed Rulemaking shall refer to WC Docket No. 06-122 only. We hereby incorporate
the comments, er porte presentations, and any other submissions on the universal service contribution
methodology filed in CC Docket No. 9645, CC Docket No. 98-171, CC Docket No. 90-571, CC Docket
No. 92-2371NSD File No. L-00-72, CC Docket No. 99-200, CC Docket No. 95-116, CC Docket No. 98-
170, and WC Docket No. 04-36. Commeniers need not resubmit material previously filed in those
proceedings in WC Docket No. 06-122.

76. Comments may be filed using (1) the Commission’s Electronic Comment Filing System
(ECFS), (2) the Federal Government’s eRul croaking Portal, or (3) by filing paper copiesm

Electronic Filers: Comments maybe filed electronically using the Internet by accessing the
ECFS: http:Ilwww.fcc.ttovfeeb/ecfsl or the Federal eRulesoaking Portal:
htto://www.re~lations.gov. Filers should follow the instructions provided on the website for
submitting comments.

For ECFS fliers, if multiple docket or rulemaking numbers appear in the caption of this
proceeding, filers must transmit one electronic copy cfthe comments for each docket or
rulemaking number referenced in the caption. In completing the transmittal screen, filers
should include their full name, U.S. Postal Service mailing address, and the applicable
docket or rulemaking number. Parties may also submit an electronic comment by
Internet e-mail. To get filing instructions, filers should send an e-mail to ecfs~fcc.gov,
and include the following words in the body of the message, “get form.” A sample form
and directions will be sent in response.

• Paper Filers: Parties who choose to file by paper must file an original and four copies of each
filing. Ifmore than one docket or rulemaking number appears in the caption of this
proceeding, filers must submit two additional copies for each additional docket or rulemaking
number. V

Filings can be sent by hand or messenger delivery, by commercial overnight cornier, or by
first-class or overnight U.S. Postal Service mail (although we continue to experience delays
in receiving U.S. Postal Service mail). All filings must be addressed to the Commission’s
Secretary, Office of the Secretary, Federal Communications Commission.

The Commission’s contractor will receive hand-delivered or messenger-delivered paper
V filings for the Commission’s Secretary at 236 Massachusetts Avenue, NE., Suite 110,

Washington, DC 20002. The filing hours at this location are 8:00 a.m. to 7:00 p.m. Afl
hand deliveries must be held together with rubber bands or fasteners. Any envelopes
must be disposed of~gfpjg entering the building.

• Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority
Mail) must be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743.

• U.S. Postal Service first-class, Express, and Priority mail should be addressed to 445 12th

V Street, SW, Washington DC 20554.

77. Parties must also send a courtesy copy of their filing to Antoinette Stevens,
Telecommunications Access Policy Division, Wireline Competition Bureau, Federal Communications

~ See Electronic Filing ofDocuments in Rulemaking Proceedings, 63 Fed. Reg. 24121 (1998).
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Commission, 445 l2~’ Street, S.W., Room 5-B540, Washington, D.C. 20554. Antoinette Stevens’s email
address is Antoinette.Stevens~fcc.gov and telephone number is (202) 418-7387.

78. Filings and comments are also available for public inspection and copying during regular
business hours at the FCC Reference Information Center, Portais 11,445 12th Street, S.W., Room CY
A257, Washington, D.C., 20554. Copies may also be purchased from the Commission’s duplicating
contractor, BCPI, 445 12th Street, S.W., Room CY-B402, Washington, p.C. 20554. Customers may
contact BCPI through its website: www.bcpiweb.com, by e-mail at fcn€)bcniweb.com, by telephone at
(202) 488-5300 or (800) 378-3160, or by ikcsirnile at (202) 488-5563.

79. For further information regarding this proceeding, contactArny Bender, Wireline
Competition Bureau, (202)418-1469, e-mail: Amy.Bender~fcc.gov.

80. In addition to filing comments with the Secretary, a copy of any Paperwork Reduction
Act (PRA) comments on the information collection(s) contained herein should be submitted to Judith B.
Herman, Federal Communications Commission, Room l-C804, 445 12th Street, S.W., Washington, D.C.
20554, or via the Internet to Judith-B.Herman@fcc.gov, and to Kristy L. LaLonde, 0MB Desk Officer,
Room 10234 NEOB, 725 17th Street, N.W., Was~tington, D.C. 20503 via the Internet to
Kristv L. LaLonde ornb.eop~gov or by fax to (202) 395-5167.

F. Accessible Formats

81. To request materials in accessible formats for people with disabilities (braille, large print,
electronic files, audio format), send an e-mail to fcc504@fcc.gov or call the Consumer & Governmental
Affairs Bureau at (202) 418-0531 (voice), (202) 418-7365 (Tl’Y).

VII. ORDERING CLAUSES

82. Accordingly, IT IS ORDERED that, pursuant to sections 1,2,4(i), 4(j), 201,202,218-220,
254, and 303(r) of the Communications Act of 1934, as amended, 47 U.S.C. §~ 151, 152, 154(i)-U), 201,
202,218-220, 254, and 303(r), this Report and Order and Notice of Proposed Rulemaldng in WC Docket
No. 06-122, CC Docket No. 96-45, CC DocketNo. 98-171, CC Docket No. 90-571, CC Docket No. 92-
2.37INSD File No. L-00-72, CC Docket No. 99-200, CC Docket No. 95-116, CC Docket No.98-170, and
WC Docket No. 04.36 IS ADOPTED, Part 54 of the Commission’s Rules, 47 C.F.R. Part 54, IS
AMENDED as set forth in Appendix A, Form 499-A IS AMENDED as set forth in Appendix C, and
Form 499-Q IS AMENDED as set forth in Appendix]). The Report and Order sha~1 become effective
upon publication in the Federal Register. The information collection contained in the Report and Order
will become effective following 0MB approval.tm The Commission will publish a document at a later
date establishing the effective date.

83. IT IS FURTHER ORDERED that, pursuant to sections 1, 2,4(i), 4(j), 201, 202, 218-220,
254, and 303(r) of the Communications Act of 1934, as amended, 47 U.S.C. §~ 151, 152, lS4Ct)-(j), 201,
202,218-220, 254, and 303(r), any mobile wireless provider that uses a traffic study to report actual
interstate revenue data for universal service contribution purposes SHALL SUBMIT the traffic study to
the Commission and to USAC.

84. IT IS FURTHER ORDERED that, pursuant to sections 1,2,4(i), 4(j), 201,202,218-220,
254, and 303(r) of the Communications Act of 1934, as amended, 47 U.S.C. §~ 151, 152, 154(i)-U), 201,
202, 218-220, 254, and 303(r), any provider of interconnected VoIP service that proposes to use a traffic

213in light of the importance of these rules, the Commission is seeking emergency approval from 0MB. The
Commission will issue a public notice announcing the date upon which the information collection requirements set
forth in this Order shall become effective following receipt of such emergency approval.
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study to report actual interstate revenue data for universal service contribution purposes SHALL
PETITION the Commission for approval of its proposed traffic study.

25. IT IS FURTHER ORDERED that the Commission’s Consumer and Govenunental Affairs
Bureau, Reference Information Center, SHALL SEND a copy of this Report and Order, including the
Final Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of the Small Business
Administration.

86. IT IS FURTHER ORDERED that the Commission’s Consumer and Governmental Affairs
Bureau, Reference Information Center, SHALL SEND a copy of this Notice of Proposed Rulemaking,
including the Initial Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of the Small
Business Administration.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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I. INTRODUCTION

1. In February 1996, the Telecommunications Act of 1996 became law) The intent
of the 1996 Act is “to provide for a pro-competitive, de-regulatory national policy framework
designed to accelerate rapidly private sector deployment of advanced telecommunications and
information technologies and services to all Americans by opening all telecommunications
markets to competition. ‘~

TelecommunicationsAct of 1996, Pub. L. No. 104-104, 110 Stat. 56(1996 Act), tobe codified at47 U.S.C.
~ 151 ~ ~ Hereinafter, all citations to the 1996 Act will be to the 1996 Act as it will be codified in the United
States Code. The 1996 Act amended the Communications Act of 1934. We will refer to the Communications Act
of 1934, as amended, as “the Communications Act” or “the Act.”

~ Joint Statement of Managers, S. Conf. Rep. No. 104-230, 104th Cong., 2d Sess. I (1996) (Joint
Explanatory Statement).
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2. In this proceeding, we adopt non-accounting safeguards, pursuant to section 272
of the Communications Act, to govern entry by the Bell Operating Companies (BOCs) into
certain new markets.3 This proceeding is one of a series of interrelated rulemakings that
collectively will implement t1~e telephony provisions of the 1996 Act. Other proceedings under
the 1996 Act have focused on opening markets to entry by new competitors,4 establishing rules
to preserve an4 advance universal service,5 establishing rules for competition in those markets that
are opened to compet~tiye entry,6 and on lifting legal and regulatory±arriers to competition.7

3. Upon enactment, the 1996 Act permitted the BOCs immediately to provide
interLATA services9 that originate outside of their in-region states.’° The 1996 Act conditions

We define the term “BOC’ as that term is defined in 47 U.S.C. § 153(4).

~ Inrolementation gf the Local Competition Provisions ip the Telecommunications Act of 1996. CC
Docket No. 96-98, First Report and Order, FCC 96-325 (tel. Aug. 8, 1996) (First Interconnection Order), Motion
for 9tay of the FCC’s Rules Pendine Judicial Review denied, FCC 96-378 (tel. Sep. 17, 1996), partial stay granted.
Iowa Uljl. Bd. v. Federal Communications Comrnjg~ipp, No. 96-3321, WL 589204 (8th Cir. Oct. 15, 1996) (1o~~
Utilitigs Board v. FCC), Order Lifting Stay in Part, (8th Cir. Nov. 1, 1996); Imp’ementation of the Local
Competition Provisions itt the Telecommunications Act of 1994. CC Docket No. 96-98, Second Report and Order,
and Memorandum Opinion and Order, FCC 96-333 (tel. Aug. 8, 1996) (Second Interconnection Order); gpp~~
docketed Bell Atlantic Telephone Companies v. FCC. No. 90-567 (D.C. Cir. Sept. 16, 1996), People of the State
ofCaliforniav FCC. No.96-3519(8th Cir. Sept.23, 1996), SBC Communications Inc. v. FCC. No. 96-1414 (]XC.
Cir. Nov. I, 1996).

S ~ Fedemi-State Joint Board on Universal Servics. CC Docket No. 96-45, Recommended Decision,

FCC 96.1-3 (tel. Nov. 8, 1996) (Upiversal Joint Board Recommended Decisiop]; Order Establishing Joint Board on
Unjver~t Service, CC Docket No. 9645, Notice of Proposed Rulemaking, FCC 96-93 (rel. Mar. 8, 1996).

6 ~Amendment of the Commission’s Rules to Establish Competitive Service Safeguards for Local Exchange

Carrier Provision of Commercial Mobile Radio Services. WT Docket No. 96-162, Notice of Proposed Rulemaking,
Order on Remand, and Waiver Order, FCC 96-319 (tel. Aug. 13, 1996).

1 See Common Carder Bureau Seeks Suggestions on Forbearancg, DA 96-798, Public Notice (tel. May 17,
1996); Policy and Rules Concerning the Interstate, lnterexchange Marketplace; Imnlementation of Section 254(g)
of the Communications Act of 1934. CC Docket No. 96-61, Second Report and Order, FCC 96-424 (rd. Oct. 31,
1996) (Second lntcrexchange Order).

‘ Under the 1996 Act, a “local access and transport area” (LATA) is “a contiguous geographic area (A)
established before the date of enactment of the [1996 Act] by a [BOCI such that no exchange area includes points
within more than I metropolitan statistical area, consolidated metropolitan statistical area, or State, except as
expressly permitted under the AT&T Consent Decree; or (B) established or modified by a [BOC] after such date of
enactment and approved by the Commission.’ 47 U.S.C. § 153(25). LATAs were created as part of the
Modification of Final Judgment’s (MFJ) “plan of reorganization” under which the BOCs were divested from AT&T.
United States v. Western Flee. Co., 552 F. Supp. 131 (D.D.C. 1982), afl’d sub porn. Maryland v. United States, 460
U.S. 1001 (1983); United Statesv. Western Elec. Co., 569 F. Supp. 1057 (D.D.C. 1983) (Plan of Reorganization),
aff’d sub porn. Califomjav. United States. 464 U.S. 1013 (1983); see also United States v. Western Elec. Co., No.
82-0192 (P.D.C. Apr. 11, 1996) (vacating the MFJ). Pursuant to the MFJ, “all BOC territoty in the continental
United States [was3 divided into LATAs, generally centering upon a city or other identifiable community of interest.’
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the BOCs’ entry into in-region interLATA services on their compliance with certain provisions
of section 271. Under section 271, we must determine, among other things, whether the BOC
has complied with the safeguards imposed by section 272 and the rules adopted herein.11 Section
272 addresses the BOCs’ provision of interLATA telecommunications services originating in
states in which they provide local exchange and exchange access services, interLATA information
services,’2 and BOC manufacturing activities.’3

United States V. Western Elec. Co.. 569 F. Supp. 990, 993 (D.D.C. 1983).

The 1996 Act defines “interLATA services” as ‘telecommunications between a point located in a local access
and transport area and a point located outside such area.” 47 U.S.C. ~ 153(21).

° For purposes of this proceeding, we have defined the term “in-region state” as that term is defined in 47

U.S.C. § 27 1(iXl). We note that section 271(j) provides that a BOC’s in-region services include 800 service, private
line service, or their equivalents that terminate in an in-region state of that BOC and that allow the called parry to
determine the. interLATA carrier, even if such services originate out-of-region. Id. § 271(j); see also Bell Operating
Company Provision of Out-of-Region Interstate, Interexchange Services, CC Docket No. 96-21, Report and Order,
FCC 96-288 (rel. July 1, 1996) (Interim BOC Out-of-Region Order) (addressing BOC provision of out-of-region,
domestic, interstate, interexchange services).

47 U.S.C. § 27l(d)(3)(B). The Commission also must find, within 90 days, that the interconnection
agreements or statements approved by the appropriate state commission under section 252 satisfy the competitive
checklist contained in section 271 (c)(2)(B), and that the BOC’s entry into the in-region interLATA market is
“consistent with the public interest, convenience and necessity.’ j~.. §~ 27l(dx3)(A), (d)(3)(C). In acting on a
BOC’s application for authority to provide in-region interLATA services, the Commission must consult with the
Attorney General and give substantial weight to the Attorney General’s evaluation of the BOC’s application. In
addition, the Commission must consult with the applicable state commission to verify that the BOC complies with
the requirements of section 27 1(c). j5~ § 27l(d)(2)(B).

12 The 1996 Act excludes electronic publishing (as defined in Section 274(h)) and alarm monitoring (as defined

in section 275(e)) from the separate affiliate requirement for interLATA information services. 47 U.S.C. ~
272(a)(2)(C).

The MF) prohibited the BOCs from providing information services, providing interLATA services,
manufacturing and selling telecommunications equipment, and manufacturing customer premises equipment (CPE).
The information services restriction was modified in 1987 to allow BOCs to provide voice messaging services and
to transmit information services generated by others. United States v. Western Elec. Co., 673 F. Supp. 525 (D.D.C.
1987); United States v. Westem Elec. Co.. 714 F. Supp. I (D.D.C. 1988). In 1991, the restriction on BOC
ownership of content-based information services was lifted. United States v. Western Elec. Co.. 767 F. Supp. 308
(D.D.C. 1991), stay vacated, United States v. Western Elec.Co., 1991-1 Trade Cases (CCH) ¶ 69,610 (D.C. Cir.
1991). The 1996 Act defines the term “AT&T Consent Decree’ to refer to the MFJ and all subsequent judgments
or orders related to the MEl. 47 U.S.C. § 153(3). In the text of this order, we use the term “MFJ” and “MFJ Court”
only to refer to the AT&T Consent Decree as defined in the 1996 Act and by the decisions of the D.C. District
Court. We will cite with particularity to the terms of the original Modification of Final Judgment cited at ~~j~gd
States v. Western Elec. Co. 552 F. Supp. at 226-232.
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4. On July 18, 1996, we initiated this proceeding by releasing a Notice of Proposed
Rulemaking (Notice)’4 that sought comment on the non-accounting separate affiliate and
nondiscrimination safeguards of the 1996 Act. These provisions govern the BOCs’ entry into
certain new markets. We initiated a separate proceeding to address the accounting safeguards
required to implement sections 260 and 272 though 276 of the Communications Act. ~
Comments on the non-accounting separate affiliate and nondiscrimination safeguards were filed
on August 15, 1996, and reply comments were filed on August30, .1996)6

5. The Notice also sought comment on whether we should relax the dominant carrier
classification that under our current rules would apply to in-region, interstate, domestic,
interLATA services provided by the BOCs’ interLATA affiliates. Further, the Notice sought
comment on whether we should modify our existing rules for regulating the provision of in-
region, interstate, interexchange services by independent local exchange carriers (LECs) (namely,
carriers not affiliated with a BOC). Finafly, the Notice considered whether to apply the same
regulatory treatment to the BOC affiliates’ and independent LECs’ provision of in-region,
international services, as would apply to the provision of in-region, interstate, domestic,
interLATA services and in-region, interstate, domestic interexchange services, respectively. This
order addresses only the non-accounting separate affiliate and nondiscrimination safeguards in
sections 271 and 272.~ The classification of BOC affiliates or independent LECs (and their
affiliates) as dominant or non-dominant will be addressed in a separate Report and Order in this
docket.

6. In this order, we promulgate rules and policies implementing, and, where
necessary, clarifying the non-accounting separate affiliate and nondiscrimination safeguards
prescribed by Congress in sections 271 and 272. These safeguards are intended both to protect
subscribers to BOC monopoly services, such as local telephony, against the potential risk of
having to pay costs incurred by the BOCs to enter competitive markets, such as interLATA
services and equipment manufacturing, and to protect competition in those markets from the
BOCs’ ability to use their existing market power in local exchange services to obtain an
anticompetitive advantage in those new markets the BOCs seek to enter. Our action today
continues the process of enhancing competition in all telecommunications markets as envisioned
by the 1996 Act.

‘~ Implementation of the Nort.Accounting Safeguards of Sections 271 and 272 of the Communications Act of

1934. as amended; and Regulatory Treatment of LEC Provisions of Interexchange Services Originating in the LEC’s
Local Exchange Area. CC Docket No. 96-149, Notice of Proposed Rulemaking, FCC 96-308 (ret. July 18, 1996).

~ See Accounting Safeguards for Common Carriers Under the TelecommunicationsAct of 1996. CC Docket
No. 96-150, Notice of Proposed Rulemaking, 11 FCC Rcd 9054 (1996) (~cç~unting Safeguards NPRM).

‘~ Appendix A lists the parties that filed comments and replies.
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A. Background

7. The fundamental objective of the 1996 Act is to bring to consumers of
telecommunications services in all markets the full benefits of vigorous competition. As we
recognized in the First Interconnection Order, ‘[tjhe opening of all telecommunications markets
to all providers will blur traditional industry distinctions and bring new packages of services;
lower prices, and increased innovation to American consumers)”7 With the removal of legal,
economic, and regulatory impediments to entry, providers of various telecommunicatior.s services
will be able to enter each other’s markets and provide various services in competition with one
another. Both the BOCs and other firms, most notably existing interexchange carriers, will be
able to offer a widely recognized brand name that is associated with telecommunications services.
As firms expand the scope of their existing operations to new product lines, they will increasingly
offer consumers the ability to purchase local, intraLATA, and interLATA telecommunications
services, as well as wireless, information, and other ~ervices, from a single provider (Le~, “one
stop shopping”), and other advantages of vertical integration)8

8. The 1996 Act opens local markets to competing providers by imposing new
interconnection and unbundling obligations on existing providers of local exchange service,
including the BOCs. The 1996 Act also allows the BOCs to provide interLATA services in the
states where they currently provide local exchange and exchange access services once they satisfy
the requirements of section 271. Moreover, by requiring compliance with the competitive
checklist set out in section 271 (c)(2)(B) as a prerequisite to BOC provision of in-region
interLATA service, the statute links the effective opening of competition in the local market with
the timing of BOC entry into the long distance market, so as to ensure that neither the BOCs nor
the existing interexchange carriers could enjoy anidvantage from being the first to enter the
other’s market.

9. In enacting section 272, Congress recognized that the local exchange market will
not be fully competitive immediately upon its opening. Congress, therefore, imposed in section
272 a series of separate affiliate requirements applicable to the BOCs’ provision of certain new
services and their engagement in certain new activities. These requirements are designed, in the
absence of full competition in the local exchange marketplace, to prohibit anticompetitive
discrimination and cost-shifting, while still giving consumers the benefit of competition.

10. As we observed in the Notice, BOC entry into in-region interLATA services raises
issues for competition and consumers, even after a BOC has satisfied the requirements of section

‘~ First Interconnection Order at ¶ 4.

~ There are economies of scope where it.is less costly for a single firm to produce a bundle of goods or
services together, than it is for two or more firms, each specializing in distinct product lines, to produce them
separately. See, e.g., John C. Panzarand Robert 0. Willig, Economies of Scope. 71 Am. Econ. Rev, of Papers and
Proc. 268 (1981); William .1. Baumol, John C. Panzar, and Robert 0. Willig, Contestable Markets and the Theory
of Industry Structure 71-79 (1932); Daniel F. Spulber, Regulation and Markets 114-IS (1989).
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271 (d)(3). BOCs currently are the dominant providers of local exchange and exchange access
services in their in-region states, accounting for approximately 99.1 percent of the local service
revenues in those markets)9 If a BOC is regulate~ under rate-of-return regulation, a price caps
structure with sharing (either for interstate or intrastate services), a price caps scheme that adjusts
the X-factor periodically based on changes in indusiry productivity, or if any revenues it is
allowed to recover are based on costs recorded in regulated books of account, it may have an
incentive to allocate improperly to its regulated core business costs that would be properly
attributable to its competitive ventures.

11. In addition, a BOC may have an incentive to discriminate in providing exchange
access services and facilities that its affiliate’s rivals need to compete in the interLATA
telecommunications services.and information services markets. For example, a BOC may have
an incentive to degrade services and facilities furnished to its affiliate’s rivals, in order to deprive
those rivals of efficiencies that its affiliate enjoys. Moreover, to the extent carriers offer both
local and interLATA services as a bundled offering, a BOC that discriminates against the rivals
of it~ af~Uiaies could entrench its position in ~oca1 markets by making these rivals’ offerings less
attractive. Witl~ respect to BOC manufacturing activities, a BOC may have an incentive to
purchase only equipment manufactured by its section 272 affiliate, even if such equipment is
more expensive or of lower quality than that available from other manufacturers.2o

12. Moreover, if a BOC charges other finns prices for inputs that are higher than the
prices charged, or effectively charged, to the BOC’ s section 272 affiliate, then the BOC could
create a “price squeeze.”2t In that circumstance, the BOC affiliate could lower its retail price to
reflect its unfair cost advantage, and competing providers would be forced either to match the
price reduction and absorb profit margin reductions or maintain their retail prices at existing
levels and accept market share reductions. This artificial advantage may allow the BOC affiliate
to win customers even though a competing carrier may be a more efficient provider in serving
the customer. Unlawful discriminatory preferences in the quality of the service or preferential

~ Industry Analysis Division, Telecommunicationstndustm’ Revenue: TRS Worksheet Data (Corn. Car. Bur.
Feb. 1996). Tables 18 and 15 show that BOC local and access revenues in 1994 were 861.4 billion, while
Competitive Access Provider (CAP) local and access revenues both in and out of BOC regions were only $281
million. We acknowledge that the CAP rate of growth is high, but their share of the overall end market is small and
is the key factor.

20 Whenever a competing manufacturer sells its product at a price that exceeds the marginal cost of producing

it, the possibility exists that a BOC would have an incentive to favor its affiliate’s product over the competitor’s,
even when it is inefficient to do so. in genera), the greater the difference between the competitor’s price and cost,
the greater the incentive for the BOC to favor its affiliate.

21 See, e.g., P.L. Joskow, Mixing Regulatory and Antitrust Policies in the Electric Power Industry: The Price

Sc~ueeze and Retail Market Competition, in Antitrust and Regulation: Essays in Memory of John J. McGowan 173-
2.39 (F.M. Fisher ed., 1985); S.C. Salop and D.T. Scheffinan, Raising Rivals’ Costs, 73 Ant. Econ. Rev. Papers &
Proc. 267 (1983); T.G. Krattenmaker arid S.C. Salop, Anticompetitive Exclusion: Raising Rivals’ Costs to Achieve
Power over Ptice. 96 Yale L.J. 209 (1986).

21912

HeinOnhine -- 11 No. 38 F.C.C.R. 21912 1996



Federal Communications Commission FCC 96-489

dissemination of information provided by BOCs to their section 272 affiliates, as a practical
matter, can have the same effect as charging unlawfully discriminatory prices. If a BOC charged
the same rate to its affiliate for a higher quality access service than the BOC charged to
unaffiliated entities for a lower quality service, or disclosed information concerning future
changes in network architecture to its manufacturing affiliate before disclosing it to others, the
BOC could effectively create the same “price squeeze” discussed above.

13. The stnic~urai and nondiscrimination safeguards contained in section 272 ensure
that competitors of the BOC’s section 272 affiliate have access to essential inputs, namely, the
provision of local exchange and exchange access services, on terms that do not discriminate
against the competitors and in favor of the BOC’s affiliate. Because the BOC has the incentive
to provide its affiliate with the most efficient access, the statute requires the BOC to provide
competitors the same access. Access to such inputs on nondiscriminatory terms will enable a new
entrant to compete effectively, assuming it is at least as efficient as the BOC and/or its section
272 affiliate. At the same time, Congress also was sensitive to the value to the BOCs of potential
efficiencies stemming from economies~ of scale. Our task is to implement section 272 in a
manner that ensures that the fundamental goal of the 1996 Act is attained -- to open all
telecommunications markets to robust competition -- but at the same time does not impose
requirements on the BOCs that will unfairly handicap them in their ability to~compete. The rules
and policies adopted in this order seek to preserve the carefully crafted statutory balance to the
extent possible until facilities-based alternatives to the local exchange and exchange access
services of the BOCs make those safeguards no longer necessary.~

B. Overview and Summary

14. Section 272 allows a BOC to engage in the manufacturing of telecommunications
equipment and CPE, the origination of certain interLATA telecommunications services,23 and the
provision of interLATA information services,24 as long as the BOC provides these activities
through a separate affiliate. Unless extended by the Commission, the statutory separate affiliate
requirements for manufacturing and interLATA telecommunications services expire three years
after a BOC or any BOC affiliate is authorized to provide in-region interLATA services.25 The

° Access Charge Reform, CC Docket No. 96-262, Notice of Proposed Rulemaking, FCC 96-488 (rel. Dec.
24, 1996) (~~cce~s Charge Reform NPRM).

~ Specifically, the separate affiliate requirement applies to the origination of interLATA telecommunications
services, other than specified incidental interLATA services, out-of-region services, and previously authorized
activities. 47 U.S.C. § 272(a)(2XB).

~ 272(a)(2)<C).

!cL § 272(f)(l).
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statutory iriterLATA information services separate affiliate requirement expires on February 8,
2000, four years after enactment of the 1996 Act, unless extended by the Commission?6

15. This order implements the structural separation requirements mandated by section
272 in a manner that is designed to prevent improper cost allocation between the BOC and its
section 272 affiliate and discrimination.by the BOC in favor of its section 272 affiliate, in
particular, we construe the section 272(b)(l) “operate independently” requirement to prohibit the
BOC and its section 272 affiliate from jointly owning transmission and switching facilities or the
land and buildings on which such facilities are located. Moreover, we prohibit a BOC and its
affiliates, other than the section 272 affiliate itself, from providing operating, installation, and
maintenance services associated with the facilities owned by the section 272 affiliate. Similarly,
a section 272 affiliate may not provide such services associated with the BOC’s facilities. These
requirements should reduce the potential for the improper allocation of costs to the BOC that
should be allocated to the section 272 affiliate. In addition, they should ensure that a section 272
affiliate must follow the same procedures as its competitors in order to gain access to a BOC’s
facjlities. Consistent with these requirements and those established pursuant to sections 272(b)(5)
and 272(c)(1), however, a section 272 affiliate may negotiate with an affiliated BOC on an ann’s
length basis to obtain transmission and switching facilities, to arrange for collocation of facilities,
and to provide or obtain services other than those expressly prohibited herein.

16. The structur~l separation requirements of section 272, in conjunction with the
affirmative nondiscrimination obligations imposed by that section, also are intended to address
concerns that the BOCs could potentially use local exchange and exchange access facilities to
discriminate against competitors in order to gain an anticompetitive advantage for their affiliates
that engage in competitive activities. We interpret section 272(c)(1) as imposing a flat
prohibition against discrimination more stringent than the bar on “unjust and unreasonable”
discrimination contained in section 202 of the Act. In short, the BOCs must treat all other
entities in the same manner in which they treat their section 272 affiliates. We conclude that a
BOC may not discriminate in favor of its section 272 affiliate by: 1) providing exchange access
services to competing interLATA service providers at a higher rate than the rate offered to its
section 272 affiliate; 2) providing a lower quality service to competing interLATA service
providers than the service it provides to its section 272 affiliate at a given price; 3) giving
preference to its affiliate’s equipment in the procurement process; or 4) failing to provide advance
information about network changes to its competitors. We seek comment in a Further Notice of
Proposed Rulemaking on specific disclosure requirements to implement section 272(e)( 1).

17. In this order, we also seek to ensure that BOC section 272 affiliates have the same
opportunity to compete for customers as other long distance service providers. The joint
marketing rules we have established limit the ability of the largest interexchange carriers to
market jointly their interLATA service with resold BOC local exchange service, until the BOC
receives in-region, interLATA authority under section 271 or until 36 months after enactment of

~ U.. § 272(~)(2).
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the 1996 Act. Once the BOC receives interLATA authority, the restrictions on interexchange
carrier joint marketing expire, and the interexchange carriers and the BOCs and their sec~jon 272
affiliates may engage in the same types of marketing activities.

18. In addition, we clarify that the Communications Act allows a section 272 affiliate
to purchase unbundled elements pursuant to section 251 (c)(3)27 and telecommunications services
at wholesale rates under section 25l(c)(4).2~ Thus, the. section 272 affiliate may provide
integrated services in the same manner as other competitors. Such an approach is consistent with
the objectives of the 1996 Act, which are to give service providers the freedom to develop a wide
array of service packages and allow consumers to select what best suits their needs. We note,
however, that the BOC may not transfer local exchange and exchange access facilities and
capabilities to the section 272 affiliate, or another affiliate, in order to evade regulatory
requirements.

19. We recognize that no regulatory scheme can completely prevent or deter
discrimination, particularly in its more subtle forms. In this order, we shift the burden of
production to the BOCs in the context of section 271(d)(6) enforcement proceedings in order to
alleviate the burden on the complainant and facilitate the detection of anticompetitive behavior.
Because the BOC is likely to be in sole possession of most of the relevant information necessary
to establish the complainant’s case, shifting the burden is the most efficient way of resolving
complaints alleging violations of the conditions of in-region interLATA entry under section
271 (d)(3). The goal of this proceeding and others is to establish a regulatory framework that
enables service providers to enter each other’s markets and compete on an equal footing by riot
allowing one service provider to game regulatory requirements in such a way as to hinder
competition.

II. SCOPE OF COMMISSION AUTHORITY

A. Rulemaking Authority

1. Background

20. In the Notice, we addressed the scope of the Commission’s authority, pursuant to
sections 271 and 272, over interLATA services, interLATA information services and

47 U.S.C. § 251(c)(3).

47 U.S.C. § 251(c)(4).
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manufacturing activities.2’ Although we did not seek comment on whether the Commission has
authority to adopt rules implementing section 272, several commenters addressed this issue.

2. Comments

21. Certain ~OCs and USTA maintain that the Conatnission lacks authority to adopt
rules implementing the non-accounting safeguards contained in section 272?0 They further
maintain that, even if the Commission has such authority, it ~hould not adopt any rules because
they ~re not necessary. These and other parties argue that section 272 contains detailed separate
aftiliate requirements and therefore is self-executing and needs little or no interpretation.31 They
further suggest that alT of the Commission’s proposed regulations are impermissible because they
go beyond the basic tel-ms of section 272.32 Bell Atlantic and IJSTA assert that Congress clearly
intended for section 272 to be a self-executing provision because a Senate bill provision
specifying that the Commission implement reguiations under section 272 was removed from the
legislation in confe~ence.33

22. ~n respon.se, other parties argue that the Commission has the authority to, and
should, promulgate rules implementing section 272. AT&T, TIA, and Time Warner maintain that
the Commission has authority, pursuant to other provisions of the Act, including sections 4(i),
201(b), and 303(r), to adopt rules implementing section 272, even though section 272 does not

r~ Notice at ~J 19-30. In the Notice, in addressing the scope of sections 271 and 272, we referred to
“interLAlA services” and “interLATA information services” separately (but in the same analysis). In part
lILA. I of th15 Order, we determine that “interLATA services” includes “interLATA information services.”
Accordingly, in the discussion in this section regarding the scope of sections 271 and 272, we refer only to
interLATA services, but intend that the use of that term include interLATA information services.

~° Bell Atlantic at 2-3 (with regard to intrastate services); BellSouth at 3-6; SBC at 2.5 (Commission has
authority to implement and enforce section 272, but may not expand those requirements); USTA at 2-3, 7-8;
USIA Reply at 3.

~ USTA at 3-4, 7-8; Bell Atlantic at 2-3; BellSouth at 3-6. BellSouth also argues that Congress did not
grant the Commission authority to adopt “legislative” rules other than accounting rules, and therefore any rules
the Commission adopts would constitute “interpretive” rules not entitled to judicial deference. BellSouth at 3
(citing Chevron, U.S.A., Inc. v. Natural Resources Defense Council. 467 U.S. 837, 8.42-43 (1984)); see also SBC
at 2-5; U S West Reply at 4 (stating that, “although the Commission certainly retains its general rulemaking
authority, it should tread lightly here”); PacTel at 3-4 (stating that there are ambiguities in section 272 for which
the “Commission’s guidance would be helpful,” but stating that ~[b]eyond those difficulties, the only specific
areas where Congress envisioned further rulemaking by the FCC were accounting and record keeping”).

~ Bell Atlantic at 2-3; BellSouth at 4-6; USTA at 8; SBC at 2-5 (stating that the Commission has
authority to implement and enforce section 272, but may not expand those requirements).

~ Bell Atlantic at 3; USIA at 3.
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specifically direct the Commission to adopt rules.34 AT&T and Time Warner state that the
Commission has the authority to adopt implementing rules when Congress enacts broad principles
that require interpretation,~ and that section 272 contains ambiguities that require explanarion in
order to effectuate the 1996 Act’s purposes.36 Time Warner argues that the courts have
consistently held that the Commission has expansive rather than limited powers to conduct
general rulemakings, so long as those rulemakings are based on permissible public interest goals
and are a reasonable means to achieve those goals.37 Finally, in response to the claim that the
removal of specific 272 rulemaking authority indicates that Congress intended for section 272 to
be self-executing, AT&T argues that Congress could have precluded the Commission from
adopting rules, but did not.38

3. Discussion

23. We reject as unfounded the assertion that the Commission lacks authority to adopt
regulations implementing section 272. Sections 4(i), 201(b), and 303(r) of the Act authorize the
Commission to adopt any rules it deems necessary or appropriate in order to carry out its
responsibilities under the Act, so long as those rules are not otherwise inconsistent with the Act.39
Nothing in section 272 bars the Commission from exercising the rulemaking authority granted
by these sections of the Act to clarify and implement the requirements of section 272. Moreover,
courts repeatedly have held that the Commission’s general rulemaking authority is “expansive’
rather than limited.46 In addition, as AT&T notes, it is well-established that an agency has the

~ AT&T Reply at 6-7 & n.14; TIA Reply at 6-7; Time Warner Reply at 4-6; see also LDDS Reply at 2-4;

MCI Reply at 2 n.6.

“ AT&T Reply at 6 (cji]n Morton v. Ruiz, 415 U.S. 199, 231 (1974), and Chevron, U.S.A.. Inc. v.

Natural Resources Defense Council. 467 U.S. 837 (1984)); Time Warner Reply at 6.

36 AT&T Reply at 8-14; LDDS Reply at 3-4; MCI Reply at 2; see also PacTel at 3 (stating that “it would

serve the interests of justice for the Commission to indicate in advance — whether by role or otherwise — how it
interprets any ambiguous requirements in § 272 so that the BOCs may be advised of what is necessary to
comply”); Sprint Reply at 2-3.

“ Time Warner Reply at 5-6 (citing Nat’l Broadcasting Co. v. United States. 319 U.S. 190, 219 (1943)

and Fed. Communications Comm’n v. Nat’l Citizens Comm.for Broadcasting, 436 U.S. 775, 776, 793 (1978));
see also Sprint Reply at 2-3 (stating that “[t]he ability of the Commission to use general rulemaking procedures
to provide further guidance to the states and interested parties and to thereby explicate the policies and
interpretations it intends to adopt in its administration of the statute entrusted to its jurisdiction so as to carry out
the intent of Congress is at the heart of the regulatory process”).

“ AT&T Reply at 6.

~‘ See United States v. Storer Broadcasting Co.. 351 U.S. 192, 202-03 (1956).

~° Nat’l Broadcasting Co. v. United States, 319 U.S. 190, 219 (1943); see also Fed. Communications

Comm’n v. Nat’l Citizens Comm. for Broadcasting, 436 U.S. 775, 793 (1978).
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authority 10 adopt rules to administer congressionally mandated requirements.4t Contrary to those
parties that argue that section 272 is self-executing, we find that Congress enacted in section 272
broad principles that require interpretation and implementation in order to ensure an efficient,
orderly, and uniform regime governing BOC entiy into in-region interLATA telecommunications
and other markets covered by section 272. In the Notice, we identified areas of ambiguity in the
requirements of section 272 with the specific goal of clarifying and implementing Congress’s
intent in that provision. That remains our goal in this Order. Due to the importance of the
introduction of competition to the local exchange market, we believe this Order to be both
important and necessary to protect BOC customers and new entrants. Further, we agree with
PacTel that it serves the interests of justice for us to clarify in advance the section 272
requirements so that BOCs and other parties may be advised of what is required to meet the
condition for 271 authorization that in-region interLATA services be provided in compliance with
section 272.42

24. We are not persuaded by the argument that the removal of the Senate bill’s
provision regarding implementing regulations from the 1996 Act indicates Congress’s intent that
section 272 be self-executing. Parties advancing this argument rely on a rule of statutory
construction providing that, when a provision in a prior draft is altered in the final legislation,
Congress intended a-change from the prior version. The courts have rejected this rule of statutory
construction, however, when changes from one draft to another are not explained.43 In this
instance, the only statement from Congress regarding the meaning of the omission of the Senate
provision appears in the .Joint Explanatory Statement. According to that Statement, all differences
between the Senate Bill, the House Amendment, and the substitute reached in conference are
noted therein “except for clerical corrections, conforming changes made necessary by agreements
reached by the conferees, and minor drafting and clerical changes.”~ Because the Joint
Explanatory Statement did not address the removal of the Senate bill provision, the logical
inference is that Ccingress regarded the change as an inconsequential modification, rather than a
significant alteration. Moreover, it seems implausible that, in enacting the final version of section
272, Congress intended a radical alteration of the Commission’s general rulemaking authority.

~‘ See Chevron, U.S.A.. Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984); Morton v. Ruiz,

415 U.S. 199, 231 (1974) (holding that “[t)he power of an administrative agency to administer a congressionally
created.. . program necessarily requires the formulation of policy and the making of rules to fill any gap left,
implicitly or explicitly, by Congress”).

42 PacTel at 3.

~ Meal Corn v. Tjll~y, 490 U.S. 714, 723 (1989); Rastelli v. Warden, 782 F.2d 17, 23 (2d Cir. 1986);

J~nhxrnnoJ7ct Co31 v~W~t, 735 F.2d 469, 474 (11th Cir. 1984).

~ Joint Explanatory Statement at 113.
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We therefore conclude that elimination of the proposed provision was a nonsubstantive change.45
Based on the foregoing, we find, pursuant to the general rulemaking authority vested in the
Commission by sections 4(i), 201(b), and 303(r) of the Act, and consistent with fundamental
principles of administrative law, that the Conimission has the requisite authority to promulgate
rules implementing section 272 of the Act.

B. Scope of Commission’s Authority Regarding InterLATA Services

a. Background

25. In the Notice, we tentatively concluded that the Commission’s authority under
sections 271 and 272 applies to intrastate and interstate interLATA services provided by BOCs
or their affiliates46 We based this tentative conclusion in part on our analysis that Congress
intended sections 271 and 272 to replace the pre-Act restrictions on the BOCs contained in the
MFJ, which barred their provision of both intrastate and interstate interLATA services.47 We also
observed that the interLATAJintraLATA distinction appears to some extent to have supplanted
the traditional interstate/intrastate distinction for purposes of sections 271 and 272.’~ We further
noted that reading sections 271 and 272 as applying to all interLATA services fits well with the
structure of the statute as a whole,49 and that reading the sections as limited to interstate services
would lead to implausible results.5° We also indicated that we do not believe that section 2(b)
of the Act precludes the conclusion that our authority under sections 271 and 272 applies to
intrastate as well as interstate interLATA services.51 Finally, we asked parties that disagreed with
the foregoing analysis to comment on the extent to which the Commission may have authority
to preempt state regulation with respect to some or all of the non-accounting matters addressed
by sections 271 and 272.52

~ In addition, even if the removal were considered as more than inconsequential, we believe that the most

plausible explanation is that Congress found such a specification uiinecessary in light of sections 4(1), 201(b),
303(r), and long-standing principles of administrative law.

‘~ Notice at ~ 25.

‘~ ld.at’~2l.

Id. at 122.

‘~ ld.at~23.

‘° Id.at~25.

“ ld.at~]26.

‘~ ld.at’~28.

21919

439
HeinOnline -- 11 No. 3$ F.C.C.R. 21919 1996



Federal Communications Commission FCC 96-4S9

b. Comments

26. Mar~y parties, including BellSouth, PacTel, USTA and the New York Commission,
agree that sections 271 and 272 cover both intrastate and interstate services.” 003, BellSouth,
and AT&T maintain that the Act, by its terms, explicitly covers intrastate interLATA services and
thus, grants the Commission authority over intrastate interLATA services for purposes of sections
27~ an4 272.~ 1)03 and AT&T argue that, because the grant is explicit, section 2(b) does not
bar the Commission from adopting rules that apply to the provision of intrastate interLATA
services.” These and other parties generally argue, as a separate basis for finding that sections
271 and 272 extend to both intrastate and interstate interLATA services, that Congress intended
for the Act to replace the MFJ,st These parties contend that, since the MFJ~ restrictions applied
to the BOCs’ provision of both intrastate and interstate interLATA services, Congress intended
for sections 271 and 272 to apply to the BOCs’ provision of both types of services as we1l.S~
Indeed, several of these parties maintain that interpreting sections 271 and 272 as covering both
intrastate and interstate interLATA services is the only reasonable interpretation.53 Several parties
further maintain that section 2(b) of the Act does not affect this analysis.59

“ DOJ Reply at 4-7; New York Commission at 2-3 (but arguing that the Commission lacks authority to

establish rules applicable to intrastate interLATA services); BellSouth at 15; PacTel at 3 (maintaining, however,
that “Congress did not give the FCC plenary authority over those services to implement any and all regulations
and safeguards whatsoever.”); USTA at 7 (but arguing that section 272 is self-executing); AT&T at 8; AT&T
Reply at 3-4; Sprint at 9-10; Sprint Reply a84; MCI at 3; MCI Reply at 3-4; Excel at 11; CompTel at 3-6; TRA
at 5-6; ITA.A at 5-7.

~ DO.J Reply at 4-5 (arguing that the Act’s definitions of the tenns “LATA,” and “interLATA” include
intrastate services); AT&T at 8 (arguing that the Act’s definition of the tenn “interLATA” applies to both
intrastate and interstate services so long as they cross a LATA boundary); BellSouth at 15-1 6 (stating that “[t)he
explicit grants of FCC jurisdiction in Sections 271 and 272 override the generic restrictions on FCC jurisdiction
in Section 2(b),” but arguing that “these exemptions must be narrowly construed in order to preserve the meaning
of 2(b)”); see also CompTel at 4, 5 (stating that “[p)ursuant to the MPJ, LATAS were defined based ‘upon a city
or other identifiable community or interest,’ without limitation by state boundaries. Because a single state may
contain more than one LATA, interLATA communications may be intrastate as well as interstate in nature.”
(footnote omitted)).

DOJ Reply at 6-7; AT&T at 8-9.

~ New York Commission at 2-4 (maintaining, however, that the Commission lacks authority to establish
rules applicable to intrastate interLATA services); BellSouth at 15; USTA at 7; DOJ Reply at 5-6; AT&T at S
n.7; MCI at 3; Excel at 11; CompTel at 5-6; TRA at 5-6; ITAA at 5-7.

~ New York Commission at 2-4 (maintaining, however, that the Commission lacks authority to establish

rules applicable to intrastate interLATA services); BellSouth at 15; USTA at 7; AT&T at S n.7; DOJ Reply at 5-
6; MCI at 3; Excel at II; CompTel at 5-6; TRA at 5-6; ITAA at 5-7.

~ DOJ Reply at 7; MCI at 5; MCI Reply at 3-4; Excel at 11; ITAA at 5-6; CompTel at 5-6.

~‘ AT&T at 8-9; Sprint Reply at 5; MCI at 5; TRA at 6-7; see also DOJ Reply at 6-7.
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27. State representatives and some of the BOCs, however, challenge our tentative
conclusion that sections 271 and 272 give the Commission authority over intrastate interLATA
services.~ These parties argue that sections 2(b) and 601(c) of the Act bar the Commission from
exercising authority under sections 271 and 272 to establish rules applicable to intrastate
services.61 Although the New York Commission agrees with our tentative view that the term
“interLATA” covers both intrastate and interstate services,62 other parties objecting to our reading
of the scope of sections 271 and 272 generally do not address the issue of whether the term
“interLATA services” as used in the Act or the MFJ includes intrastate interLATA services.
Instead, they appear to contend that, even if the term “interLATA services” includes both
intrastate and interstate services, section 2(b) precludes the Commission from establishing rules
applicable to intrastate interLATA services.63 According to these parties, states have authority
to establish rules to govern the BOCs’ provision of intrastate interLATA services,64 and it is
premature for the Commission at this time to preempt states from exercising that authority.65
NARUC and the Missouri Commission claim that the legislative history shows that Congress
intended to limit the Commission’s authority under sections 271 and 272 to interstate services.
In support of this claim, these parties point to the fact that the House and Senate versions of the
pre-conference bill exempted sections 271 and 272 from section 2(b), but those exemptions were
removed in the final legislation.~

28. Parties opposing our tentative conclusions also argue that, although the MFJ
restrictions on the BOCs applied to both interstate and intrastate i.nterLATA services, the states
retained authority to regulate a BOC’s intrastate interLATA services when such services were
authorized by the I’vfl?J Court.67 They assert, therefore, that, even if sections 271 and 272 apply
to intrastate services, those provisions would not divest the states of authority over intrastate

‘~ Bell Atlantic at 3; BellSouth at 15-17; California Commission at 2-9; Missouri Commission at 3; New
York Commission at 2-6; Ohio Commission at 2-5; Wisconsin Commission Reply at 3-11; NARIJC at 4-7.

61 Bell Atlantic at 3; BellSouth at 15-16; California Commission at 2-3; Missouri Commission at 3; New

York Commission at 3-5; Ohio Commission at 2; Wisconsin Commission Reply at 3; NARUC at 7.

62 New York Commission at 2-3.

63 Bell Atlantic at 3; BellSouth at 15-16; California Commission at 2-3; Missouri Commission at 2-3; New

York Commission at 2.5; Ohio Commission at 2; NARUC at 7; see Wisconsin Commission Reply at 2, 6-8.

~“ BellSouth at 15-17; California Commission at 5-6, 9; Missouri Commission at 2-3; New York

Commission at 2-5; Ohio Commission at 2-5; Wisconsin Commission Reply at 3-5, 6-lI; NARUC at 5-7.

67 New York Commission at 5.6; Wisconsin Commission Reply at 5-6; NARUC at 4-5.

~ NARUC at 7; Missouri Commission at 3; see also Bell Atlantic at 3.

67 California Commission at 3-4: Missouri Commission at 2; New York Commission at 3-4; NARUC at 6.
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services,~5’ and that the Commission’s authority, if it exists, under sections 271 and 272, is not
plenary.~

29. None of the parties opposing our reading of the scope of sections 271 and 272
contends that the Commission’s authority under section 271(d) to authorize BOC entry into in-
region interLATA services does not extend to. BOC provision of intrastate interLATA services.
The W~sc~nsin Commission argues, however, that “a state might decide that, for intrastate
iriterLATA purposâs,~ BOC (or affiliate) entry into intrastate intërLATA markets should be
delayed subject to satisfaction ofpreviously-made infras~ucture investment commitments, needed
quality of service improvements, universal service obligations, or some other factor for which
delayed or conditione4 entry into intrastate interLATA markets is appropriate leverage exercised
in the public interest.”70

3. Discussion

30. For the reasons set forth below, we conclude that sections 271 and 272, and the
Commission’s authority thereunder, apply to intrastate as well as interstate interLATA services
provided by the BOCs or their affiliates. We base this conclusion on the scope of the pre-1996
Act MFJ restrictions on the BOCs’ provision of interLATA services, as well as on the plain
language of sections 271 and 272, and the requirements of those sections. In addition, we find
that section 2(b) does not bar the Commission from establishing regulations to clarify and
implement the requirements of section 272 that apply to intrastate interLATA services and other
intrastate matters that are within the scope of section 272. We hold, therefore, that the rules we
establish to implement section 272 are binding on the states, and the states may not impose
regulations with respect to BOC provision of intrastate interLATA service that are inconsistent
with section 272 and the Commission’s rules under section 272. We emphasize, however, that
the scope of the Commission’s authority under sections 271 and 272 extends only to matters
covered by those sections. Those sections do not alter the jurisdictional division of authority with
respect to matters falling outside their scope. For example, rates charged to end users for
intrastate interLATA service have traditionally been subject to state authority, and will continue
to be.

~ CaIjfo~i~ Commission at 3; Missouri Commission at 2; New York Commission at 3; Ohio Commission
at 2; Wisconsin Commission Reply at 4; NARUC at 5-7.

~ BellSouth at IS; PacTel at 3. BellSouth and PacTel argue that Congress did not intend to give the
Commission plenary jurisdiction over intrasiate interLATA services. BellSouth at IS; PacTel at 3.

Wisconsin Commission Reply at 7.
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31. We stated in the Notice, and several panies agree, that section 601(a) of the 1996
Act indicates that Congress intended the provisions of the Act to supplant the MFJ.1’ That
section provides:

Any conduct or acth’ity that was, before the date of enactment of this Act, subject
to any restriction or obligation imposed by the [MFJ] shall, on and after such date,
b~ subject to the restrictions and obligations imposed by the Communications Act
of 1934 as amended by this Act and shall not be subject to the restrictions and the
obligations imposed by [the M~FJJ.”

No party challenges the fact that the MTJ generally prohibited the BOCs and their affiliates from
providing any interLATA services -- interstate or intrastate.73 Moreover, no party challenges the
fact that the term “interLATA services” as used in the MFJ referred to both intrastate anti
interstate services.74

32. Similarly, with respect to the term “interLATA services” as used in sections 271
and 272, the DOJ, AT&T, and BellSouth maintain that, because th~ Act defines the term
“interLATA” to include intrastate services, references in sections 271 and 272 to interLATA
services apply to both intrastate and interstate services. We agree.

33. The Act defines ‘interLATA service’ as “telecommunications between a point in
a local access and transport area and a point located outside such area.”” The Act further defines
the term “LATA” as “a contiguous geographic area.. . established before the date of enactment
of the [1996 ActJ by a Bell operating company such that no exchange area includes points within
more than I metropolitan statistical area, consolidated metropolitan statistical area, or State,
except as expressly permitted under the [MFJ]” or subsequently modified with approval of the

~‘ Notice at ~J 21; DOi Reply at 5-6; New York Commission at 2-4 (maintaining, however, that the

Commission lacks authority to establish rules applicable to intrastate interLATA services); Missouri Commission
at 2 (but arguing that states still retain jurisdiction, as they did under the MFJ); BellSouth at 15-16 (stating that
‘the FCC unquestionably has authority to entertain and act upon Section 271 applications for BOC interLATA
entry, whether interstate or intrastate;’ but asserting that Congress did not intend to give the Commission
plenary jurisdiction over intrastate interLATA services’); AT&T at 8 n.7; Excel at II; CompTel at 5-6; TRA at
5-6; ITAA Comments at 5.

72 1996 Act, § 601(a), 110 Stat. 56. 143 (to be codified as a note following 47 U.S.C. ~ 152).

~g United States v. Western Electric Co., 552 F. Supp. 131, 227 (D.D.C. 1982) (subsequent history
omitted).

~ j~, 552 F. Supp. at 229 (defining “exchange area” and ‘interexchange telecommunications”); United
States v. Western Electric Co.. 569 F. Supp. 990, 993 (D.D.C. 1983) (explaining that the term “local access and
transport area” was being used as a replacement for “exchange area”) (subsequent history omitted).

~ 47 U.S.C. § 153(21).
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Commission.76 This definition expressly recognizes that a LATA may comprise an area, such as
a metropolitan statistical area, that is smailer than a state.” Indeed, the DOJ notes that most
LATAs established by the MFJ consist of only parts of individual states; only nine LATAs out
of a total of 158 encompass an entire state.7t Thus, by defining an interLATA service as
telecommunicat~or~s j~ropi a point inside a LATA to a point outside a LATA, the Act expressly
recognizes that interLATA services may include telecommunications between two LATAs within
a single state. Accordingly, we find that the term “interLATA services,” as used in sections 271
and 272, expressly refers to both intrastate and interstate services.

34. Although the term “interLATA services” as used in the MFJ and in sections 271
and 272 rerers to both interstate and intrastate interLATA services, the New York Commission
and others assert that, when Congress transferred responsibility for enforcing the prohibition on
the BOCs’ provision of interLATA services from the U.S. District Court to the Commission, it
intended to limit our atabority only to interstate interLATA servicesY~ To the contrary, we find
that reading sections 271 and 272 as granting the Commission authority over intrastate as well
as interstate interLATA services is consistent with, and indeed necessary to effectuate, Congress’s
intent that sections 271 and 272 replace the restrictions of the MFJ with respect to BOC provision
of interLATA services.

35. The jurisdictional limitation that the New York Commission and others seek to
read into sections 271 and 272 would lead to implausible results. Specifically, under that
statutory interpretation, the BOCs would have been permitted to provide in-region, intrastate,
interLATA services upon enactment, without complying with the section 271 entry requirements
or the section 272 safeguards, and subject only to any existing, generally applicable state rules
on interexchange entry. Any such rules, presumably, would not have been specifically directed
at BOC entry, because of the long-standing MFJ prohibition on entry. Because concerns about
BOC control of bottleneck facilities needed for the provision of in-region interLATA services are
applicable to both inte~s1ate and intrastate services, it seems clear that sections 271 and 272 apply
equally to the BOCs’ provision of both intrastate and interstate, in-region, interLATA services.
We find no reasonable basis for concluding that Congress intended to lift the MF3’s ban on BOC
provision of intrastate interLATA services, which constitute approximately 30 percent of
interLATA traffic, and permit the BOCs to offer such services before satisfying the requirements

47 U.S.C. § 153(25). As the court stated, “siniply put, [a Standard Metropolitan Statistical Area) is a
U.S. Depar~nen: of Commerce designation that includes a city and its suburbs. United States v. Western Electric
~, 569 F,Supp. at 993, n.8.

“ States served by a BOC with only one LATA are: Delaware, Maine, New Hampshire, New Mexico,
Rhode Island, South Dakota, Utah, Vermont, and Wyoming. The District of Columbia is covered entirely by one
L.ATA that also covers portions of southern Maryland and northern Virginia. DOJ Reply at 6 n.4.

‘~ DOJ Reply at 6.

~ Bell Atlantic at 3; BellSouth at 15-16; California Commission at 2-3; Missouri Commission at 2-3;
New Yoric Commission at 2-5; Ohio Commission at 2; Wisconsin Commission Reply at 3-4; NARUC at 5-7.
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of sections 271 and 272.80 As the DOJ notes, “Congress could not have intended, for example,
to open up the intrastate interLATA market immediately for BOC entry, without the carefully-
devised entry requirements of Section 271, while at the same time establishing those requirements
with respect to interstate interLATA entry. Nor could Congress have meant to defeat the
safeguards carefully imposed under Section 272 by permitting the BOCs to engage in the
behavior which Section 272 prohibits, as long as they do it within the individual states.”8’
Indeed, we find it significant that neither the states nor the BOCs have aigued that such ~ result
was intended. In light of this analysis, we find that the Commission’s authority under sections
271 and 272 extends to both intrastate and interstate interLATA services.

36. Similarly, several parties support the conclusion that our authority to consider the
applications of BOCs seeking to provide in-region interLATA service pursuant to section 271(d)
applies to both interstate and intrastate services.n None of the state representatives and ~OCs
commenting on this issue claims that the Commission’s authority under section 271(d) does not
apply to a BOC’s provision of intrastate interLATA services. Despite the lack of controversy on
this point, several commenters claim thaf rules adopted under section 272 apply only to interstate
services.83 We believe that the requirements of sections 271 and 272 repudiate this argument. -

In granting an application under section 271(d), the Commission must determine, among other
things, that the BOC meets the requirements of section 271(d)(3)(B). Under this provision, the
Commission must find that the requested authorization “will be carried out in accordance with
the requirements of section 272.”~ In light of the Commission’s authority to approve entry into
both intrastate and interstate in-region interLATA service, pursuant to section 271, it seems
logical and necessary that the Commission’s authority to impose safeguards established by section
272, should similarly extend to both intrastate and interstate interLATA service.

37. Several parties have argued that, although the MFJ restrictions on the BOCs
applied to both interstate and intrastate interLATA services, the states retained authority to
regulate a BOC’s intrastate interLATA services when such services were authorized by the MFJ
court. They assert, therefore, that, even if sections 271 and 272 apply to intrastate services, those

~O See Industry Analysis Division, Telecommunications Industry Revenue: IRS Fund Worksheet Data,

Table 6 (Corn. Car. Bur. Feb. 1996).

~ DOJ Reply at 7.

~ DOJ Reply at 4-7; New York Commission at 2 (maintaining, however, that the Commission lacks
authority to establish niles regarding intrastate services); AT&T at 8; AT&T Reply at 3-5; MCI at 3; MCI Reply
at 3-4; Sprint at 9-10; Sprint Reply at 4; USTA at 7 (but arguing that section 272 is self-implementing); Excel
at 11; CompTel at 3-4; TRA at 5-6; JTAA at 5-7; BellSouth at 15 (maintaining, however, that Congress did not
intend to give the Commission plenary jurisdiction over intrastate interLATA services); PacTel at 3.

‘~ Bell Atlantic at 3; BellSouth at 15-16; California Commission at 2-3; Missouri Commission at 2-3; New
York Commission at 2-5; Ohio Commission at 2; NARUC at 7; ~ Wisconsin Commission Reply at 2, 6-8.

“ 47 U.S.C. §271(d)(3).

21925

445
HeinOnhine -- 11 No. 38 F.C.C.R. 21925 1996



Federal Communications Commission FCC 96-489

provisions would not divest the states of authority over intrastate services. As we stated at the
outset of this discussion, the scope of the Commission’s authority under sections 271 and 272
extends only to matters covered by those sections, a. authorization for BOC entry into in-region
interLATA service and the safeguards imposed in section 272. We do not dispute that the states
retain their authority to regulate intrastate services in other contexts.

38. We further find that the requirements of sections 271 and 272 buttress our
conclusions regarding the scope of the Commission’s jurisdiction. For example, we find it
significant that section 271(h) directs the Commission to address intrastate matters relating to
BOC provision of incidental interLATA services. That section states that “[tjhe Commission shall
ensure that the provision of [incidental interLATA servicesi by a Bell operating company or its
affiliate will not adversely affect telenhone exchange service ratet~ayers or competition in any
telecommunications market.~ss Telephone exchange service is primarily an intrastate service.
This reference to a plainly intrastate service indicates that the scope of section 271 encompasses
intrastate matters, and thus the Commission’s authority thereunder applies to both intrastate and
interstate interLATA services.

39. State representatives and some BOCs argue that sections 2(b) and 60 1(c) of the
Act preserve the states’ authority to adopt rules regarding BOC provision of intrastate interLATA
services. They argue that section 2(b) bars the Commission from exercising authority under
sections 271 and 272 to establish rules applicable to intrastate interLATA services.~ For the
reasons set forth below, we find that section 2(b) does not preclude us from finding that sections
271 and 272, and our authority to promulgate rules thereunder, apply to BOC provision of
intrastate interLATA services.

40. In Louisiana Public Service Commission v. Federal Communications Commission,
the Supreme Court determined that, in order to overcome section 2(b)’s limits on the
Commission’s jurisdiction with respect to intrastate communications service, Congress must either
modify section 2(b) or grant the Commission additional authority.~ As explained above, we find
that the term “interLATA services,” by the Act’s own definition, includes intrastate services, and
that Congress, in sections 271 and 272, expressly granted the Commission authority over
intrastate interLATA services for purposes of those sections. Accordingly, consistent with the

~ j4~ § 271(h) (emphasis added).

~ As noted above, with the exception of the New York Commission, the parties challenging the
Commission’s authority to preempt state regulation do not address the issue of whether the term “interLATA
services” should be interpreted — by definition or otherwise — to include both intrastate as well as interstate
services.

‘~ Louisiana Public Service Conim’n v. Fed. Communications Comm’n, 476 U.S. 355, 377 (1986).
Section 2(b) provides that, except as provided in certain enumerated sections [not including sections 271 and
272], “nothing in [the Communications Act] shall be construed to apply or to give the Commission jurisdiction
with respect to . . . charges, classifications, practices, services, facilities, or regulations for or in connection with
intrastate communications service by wire or radio of any carrier.” 47 U.S.C. § 152(b).
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Court’s statement in Louisiana, we find that section 2(b) does not limit our authority over
intrastate interLATA sex-vices under sections 271 and 272.

41. In addition, we fmd that, in enacting sections 271 and 272 after section 2(b), and
squarely addressing therein the issues before us, Congress intended for sections 271 and 272 to
take precedence over any contrary implications based on section 2(b).~ In construing these
provisions, we are mindiial that “it is a commonplace of statutory construction that the specific
governs the genera1.”~ Moreover, where amended and original sections of a statute cannot be
harmonized, the new provisions should be construed to prevail as the latest declaration of
legislative wilY0 We find also that, in enacting the 1996 Act, there are other instances where
Congress indisputably gave the Commission intrastate jurisdiction without amending section 2(b).
For instance, section 251 (e)( 1) provides that “[t}he Commission thail have exclusive jurisdiction
over those portions of the North American Numbering Plan that pertain to the United States.”91
Section 253 directs the Commission to preempt state regulations that prohibit the ability to
provide intrastate services. Section 276(b) directs the Commission to “establish a per call
compensation plan to ensure that payphone service providers are fairly compensated for each and
every completed intrastate and interstate call.”92 Section 276(c) provides that, “[tjo the extent that
day State [payphone] requirements are inconsistent with the Commission’s regulations, the
CommissionY s regulations on such matters shall preempt such State requirements.”93 None of
these provisions is specifically excepted from section 2(b), yet all of them explicitly give the
Commission jurisdiction over intrastate matters. Thus, we find that the lack of an explicit
exception in section 2(b) does not require us to conclude that the Commission’s jurisdiction under
sections 271 and 272 is limited to interstate services. A contrary holding would nullify several
explicit grants of authority to the Commission, noted above, and would render substantial parts
of the statute meaningless. Thus, in this instance, we believe that the lack of an explicit
exception in section 2(b) is not dispositive of the scope of the Commission’s jurisdiction.

42. Moreover, as stated above, with the exception of the New York Commission, the
parties challenging the Commission’s authority to preempt state regulation under sections 272 do
not address the issue of whether “interLATA services” are defined by the Act to include intrastate
services. The New York Commission agrees with us that it does. These parties (including the
New York Commission) also do not challenge the proposition that Congress vested in the

“ See, e.e.. Morales v. Trans World Airlines, Inc.. 504 U.S. 374, 3S4 (1992).

9 Morales v. Trans World Airlines, inc., 504 U.S. at 384.

9° 2 J. Sutherland, Statutory Consniiction § 22.34 (6th ed.); see also American Airlines, Inc. v. Remis

Industries, inc., 494 F.2d 196, 200 (2nd Cir. 1974).

47 U.S.C. § 251(e)(l).

~ § 276(b). -

~ Id. § 276(c).
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Commission authority over BOC entry into all in-region interLATA services -- intrastate and
interstate. We find it difficult to reconcile these parties’ silence on these issues, as well as the
New York Commission’s agreement that “interLATA services’ includes intrastate services, with
their position that section 2(b) limits the application of the Commission’s implementing rules
under section 272 to interstate interLATA services. If, as it remains undisputed in the record,
the Commission would necessarily determine, in assessing whether to allow BOC entry into in-
region interLATA services, whether a BOC’s provision, of intrastate as well as interstate
interLATA services càmplie’s with section 272, we can find no basis to maintain that the
Commission’s authority under sections 271 and 272 does not include authority to apply its
interpretation of section 272 to nil of the interLATA services -- intrastate and interstate — at issue
in the BOC’s 271 in-region interLATA services application.

43. NARUC and the Missouri Commission stress that earlier drafts of the legislation
would have amended section 2(b) to make an exception for certain sections of Title II, including
sections 271 and 272, but the enacted version did not include that exception. They argue that this
change demonstrates that Congress intended that section 2(b)’s limitations remain fully in force
with regard to sections 271 and 272. We find this argument unpersuasive.

44. As noted above, parties thaiàttach significance to the omission of the proposed
amendment of section 2(b) rely on a rule of statutory construction providing that, when a
provision in a prior draft is altered in the final legislation, Congress intended a change from the
prior version. This rule of statutory construction has been rejected, however, when changes from
one draft to another are not explainedY~ In this instance, the only statement from Congress
regarding the meaning of the omission of the section 2(b) amendment appears in the Joint
Explanatory Statement According to the )oint Explanatory Statement, all differences between
the Senate Bill, the House Amendment, and the substitute reached in conference are noted therein
“except for clerical corrections, conforming changes made necessary by agreements reached by
the conferees, and minor drafting and clerical changes.”98 Because the Joint Explanatory
Statement did not address the removal of the section 2(b) amendment from the final bill, the
logical inference is that Congress regarded the change as an inconsequential modification rather
than a significant alteration. It seems implausible that, by enacting the final version, Congress
intended a radical alteration of the Commission’s authority under sections 271 and 272, given the
total lack of legislative history to that effect. Based on the foregoing, we conclude that
elimination of the proposed amendment of section 2(b) was a nonsubstantive change.

45. Moreover, even if it were appropriate to speculate as to the meaning of the
omission of the section 2(b) exception, we disagree with the argument that the omission
necessarily indicates that Congress intended ~ to provide the Commission authority over

‘4 Mead Corp v. Tilley, 490 U.S. at 723; Rastelli v. Warder~,, 782 F.2d at 23; Drummond Coal v. Watt.

735 E.2d ax 474.

~ Joint Explanatory Statement at 113.
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intrastate services in sections 271 and 272. We find it is equally possible that Congress omitted
the exception based on an understanding that the use of the term interLATA in sections 271 and
272 established a clear grant of authority over intrastate services and therefore that such an
exception was unnecessary.

46. We similarly are not persuaded that section 601(c) of the 1996 Act evinces an
intent by Congress to preserve states’ authority over intrastate matters. Section 601(c) of the
1996 Act provides that the Act and its amendments nishall not be construed to modify, impair,
or supersede Federal, State, or local law unless expressly so provided in such Act or
amendments.’~ As explained above, we conclude that sections 271 and 272, which apply to
interLATA services, were expressly intended to modify federal and state law and jurisdictional
authority.

47. For all of the reasons discussed above, we conclude that sections 271 and 272, and
the Commission’s authority thereunder, apply to intrastate and interstate interLATA services
provided by the BOCs or their affiliates. We hold, therefore, that the rules we establish to
implement section 272 are binding on the states, and the states may not impose, with respect to
BOC provision of intrastate interLATA service, requirements inconsistent with sections 271 and
272 and the Commission’s rules under those provisions. In this regard, based on what we find
is clear congressional intent that the Commission is authorized to make determinations regarding
BOC entry into interLATA services, we reject the suggestion by the Wisconsin Commission that,
after the Commission has granted a BOC application for authority under Section 271, a state
nonetheless may condition or delay BOC entry into in~astate interLATA services.97

C. Scope of Commission’s Authority Regarding Manufacturing Services

48. In the Notice, we tentatively concluded that the Commission’s authority under
section 272 extends to all BOC manufacturing of telecommunications equipment and CPE.
Only two parties, Sprint and TIA, commented on this issue, and both agreed with ow tentative
conclusion.

49. We adopt our tentative conclusion that our authority under section 272 extends to
all BOC manufacturing of teleconimunications equipment and CPE. As we stated in the Notice,
to the extent that sections 271 and 272 address BOC mariufacturing activities, we believe that the
same statutory analysis set forth above with respect to interLATA services would apply. We see
no basis for distinguishing among the various subsections of sections 271 and 272. Even apart
from that analysis, however, we believe that the provisions concerning manufacturing clearly
apply to all manufacturing activities. Section 2(b) of the Communications Act limits the

~ 1996 Act, § 601(c)(l), tb Stat. 56, 143 (to be codified as a note following 47 U.S.C. § 152).

~‘ We note that a state would retain authority to enforce obligations relating to a BOC’s provision of

intrastate interLATA service, such as those identified by the Wisconsin Commission, through mechanisms other
than denial or delayed of entry into the intrastate interLATA market.
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Commission’s authority over “charges, classifications, practices, services, facilities, or regulation
for or in connection with intrastate communications service.”95 Even though, for the reasons
stated above, we find section 2(b) not to be relevant to sections 271 and 272, we find that the
manufacturing activities addressed by sections 271 and 272 are not, in any event, within the scope
of section 2(b). Alternatively, even if section 2(b) were deemed to apply with respect to BOC
manufacturing, we find that such manufacturing activities plainly cannot be segregated into
interstate and intrastate portions. Thus, any state regulation inconsistent with sections 271 and
272 or our implementing regulations would necessarily thwart and impede federal policies, and
should be preemptedY~

ifi. ACTIVITIES SUBJECT TO SECTION 272 REQUIREMENTS

50. Section 272(a) provides that a BOC (including any affiliate) that is a LEG subject
to the requirements of section 251(c) may provide certain services only through a separate
affiliate. ‘°° Under section 272, BOGs (or BOC affiliates) may engage in the following activities
only through one or more affiliates that are separate from the incumbent LEC entity: (A)
manufacturing activities; (B) interLATA telecommunications services that originate in-region;10’
and (C) interLATA information services.’82 We discuss below both the activities subj ect to the
section 272 separate affiliate requirements and the activities that are exempt from these
requirements.

47 U.S.C. ~ 152(b).

~ See Louisiana Public Service Comm’n, at 377.

47 U.S.C. § 272(a)(1).

‘°‘ Section 272(a)(2)(B) exempts from the separate affiliate requirement for origination of interLATA

telecommunications services certain incidental interLATA services (as described in sections 271(g)(l), (2), (3), (5),
and (6)), out-of-region services (as described in section 271(b)(2)), and previously authorized activities (as described
in section 271(f)).

‘°~ Although they are information services (s~47 U.S.C. §~ 153(20), 272(a)(2XC)), electronic publishing (as

defined in section 274(h)) and alarm monitoring services (as defined in section 275(e)) are exempted from the section
272 separate affiliate requirements, and are subject to their own specific statutory separate affiliate and/or
nondiscrimination requirements.
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A. General Issues

1. Definition of “interLATA services” -

a. Background

51. In the Notice, we indicated that the 1996 Act defines “interLATA service” as a
telecommunications service.1°~ We further stated that, where the 1996 Act draws distinctions
between in-region and out-of-region “interLATA services,” these distinctions do not apply to
interLATA information services.t04

b. Comments

52. Although we did not specifically seek comment on this analysis, several parties
disagree with our interpretation of the scope of the term “interLATA services.” BellSouth and
MFS argue that the definition of “ihterLATA services” includes interLATA information
services.’°~ They further dispute our view that “interLATA service’ only refers to
“telecommunications services,” arguing that the statutory definition in section 3(21) refers to
“telecommunications” provided across LATA boundaries, not to “telecommunications services”
provided across LATA boundaries)06 MFS states that “telecommunications” is defined in section
3(43) as the transmission of information without change in the form or content of the
information, whereas “information services” are defined in section 3(20) as the “offering of a
capability for generating, . . . or making available information yj~ te1ecommunications.”~
Therefore, argues MFS, “interLATA information services” must logically incorporate the
transmission of, or capability for ~ansmitting, information between LATAs, which is an
interLATA service)88

53. In addition, BellSouth states that section 271(b) describes how section 271 applies
to several categories of “interLATA services,’ including “incidental interLATA services.” Since
certain of the “incidental interLATA services” set forth in section 271(g) are indisputably
information services, BellSouth argues that “interLATA services” must encompass interLATA

‘°~ Notice at ¶ 41 n.80.

04 Id.

‘°~ BellSouth at 19 n.45; ~~~dITAA at 7; MFS at 10; Ameritech Reply at 33; MFS Reply at 6-7; see also
MCI Reply at 8.

106 BellSouth at 22-23 & n.55; MFS Reply at 6.

°~ MFS Reply at 6.

on j~•~ accord BellSouth at 23.
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information services.’09 MFS also argues that, because Congress distinguished between
interLATA telecommunications services and interLATA information services in section 272(a)(2),
its use of the term “interLATA services” in section 271 clearly indicates an intent to include both
information and telecommunications services)’0 MFS specifically argues that the section 271
restrictions apply to “interLATA services” and are not limited to “interLATA telecommunications
services.” ~

54. MCI notes that BellSouth’s interpretatiàn of”interLATA services” as encompassing
both interLATA telecommunications and information services in section 271(b) would mean that
a BOC could not provide in-region interLATA information services until it had obtained section
271 ai.zthorization.”~ In response, BellSouth acknowledges that, prior to providing interLATA
information services that are neither previously authorized activities under section 271 (f) nor
incidental interLATA services under section 271(g), the BOCs are required to obtain section 271
authorization from the Commission.”3

c. Discussion

55. Upon consideration of the arguments raised in the record, we modify our
interpretation of the scope of the term “interLATA service.” Consistent with the views of the
commenters that addressed this point, we conclude that the term “interLATA services”
encompasses both interLATA information services and interLATA telecommunications services.”4

56. We are persuaded that the definition of “interLATA service,” which is
“telecommunications between a point located in a [LATA] and a point located outside such
area,” ‘~ does not limit the scope of the term to telecommunications services because, as MFS and
B.ellSouth point out, information services are also provided via telecommunications. Elsewhere
in this Report and Order, we conclude that “interLATA information services” must include a

~ BellSouth at 21-22; see also Letter from RobertT. Blau, Vice President- Executive and FcdeaalRegulato,y

Affairs, BellSouth, to Carol Mattey, Deputy Division Chief, Policy and Program Planning Division, Common Carrier
B~ireau, at 1-2 (filed Oct. 29, 1996) (BellSouth Oct. 29 Ex Parte).

‘~? MFS at 10.

II:

‘~ MCI Reply at 8.

~ BellSouth Oct. 29 Ex Parte at 1-2.

ag,., BellSouth at 19 n.45; ~~rdtTAA at 7; MFS at tO; Ameritech Reply at 33; MFS Reply at 6-7; see
~MCI Reply at 8.

115 47 U.S.C. § 153(21).
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bundled, interLATA transmission component.’t6 Thus, interLATA information services are
provided via interLATA telecommunications transmissions and, accordingly, fall within the
definition of “interLATA service,” Moreover, we believe that it is a more natural, common-sense
reading of “interLATA services” to interpret it to include both telecommunications services and
information services. In addition, as MFS argues, in section 272(a)(2), Congress uses and
distinguishes between “interLATA telecommunications services” and “interLATA information
services,” demonstrating that it limited the term “interLATA services” to transmission services
when it wished to. Fui~ther, if Congress had intended the term “interLATA services” to include
only interLATA telecommunications services, its use of the term “interLATA telecommunications
services” in section 272(a)(2) would have been unnecessary and redundant.

57. As MCI points out, interpreting the term “interLATA services” to include both
interLATA telecommunications and interLATA information services means that a BOC may not
provide in-region interLATA information services until it obtains section 271 authorization.”
As a practical matter, we believe that interpreting “interLATA services” to include interLATA
information services will not alter the application of section 271. As noted above, and discussed
in greater detail below, we conclude that the term “interLATA information service” refers to au
infonnation service that incorporates as a necessary, bundled element an interLATA
telecommunications transmission component provided to the customer for a single charge)’8
Thus, regardless of whether we interpret “interLATA service” to include interLATA information
services, a BOC would be required to obtain section 271 authorization prior to providing, in-
region, the interLATA telecommunications transmission component ofan interLATA information
service.

2. Application of Section 272 Safeguards to International InterLATA Services

58. In the Notice, we tentatively concluded that Congress intended the section 272
safeguards to apply to all domestic and international interLATA services. ‘~ All of the parties
that commented on this point supported this tentative conclusion.’~ As noted above, the 1996
Act defines “interLATA services” as “telecommunications between a point located in a [LATA]
and a point located outside such area.”2’ The definition does not distinguish between domestic
and international interLATA services. Further, international telecommunications services, which

116 See infra part llI.F.2.

“~ MCI Reply at 8.

“~ See infra part IILF.2.

“ Notice at ¶ 32.

120 AT&T at 9-10; Comptel at 8; Excel at 12; ITAA at 5; USTA at 9; TR.A at 8; MCI at 6; Sprint at 11; DOJ

Reply at 8.

121 47 U.S.C. ~ 153(21).
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originate in a LATA and terminate in a country other than the United States, or vice versa, fit
within the statutory definition of interLATA services. Thus, we hereby adopt our tentative
conclusion.

3. Provision of Services through a Single Affiliate

a. Background

59. Tn the Notice, we tentatively concluded that BOCs may conduct all, or son~e
combination of, manufacturing activities, interLATA telecommunications services, and interLATA
information services through a single separate affiliate, so long as the affiliate satisfies all
statutory and regulatory requirements imposed on the provision of each type of service. ~
Elsewhere in the Notice, we sought comment on whether the 1996 Act permits us to, and if so,
whether we should, interpret or apply any of the requirements of section 272(b) differently with
respect to a BOC’s provision of interLATA telecommunications services, which are regulated
under Title II, as opposed to a BOC’s engagement in manufacturing and provision of interLATA
information services, which are unregulated activities. ‘~ in addition, we sought comment on how
we could impose different regulatory requirements if a BOC provides both regulated and
unregulated services through a single affiliate.’24

1,, Comments

60. The majority of parties agree that BOCs may engage in manufacturing activities,
and also provide interLATA telecommunications services and interLATA information services,
through the same affiliate.’25 Further, most of the parties that commented on these issues state
that neither the text of the statute nor regulatory concerns mandate that we apply the section
272(b) requirements differently to regulated services and unregulated activities offered through
such an affiliate.’26 The Ohio Commission asserts, however, that BOCs should not be pem~itted
to offer regulated interLATA telecommunications services together with unregulated competitive
services, unless they are willing to have their unregulated services subject to the same scrutiny

123 Notice a: ¶ 33.

‘~ The Commission retains ancillary jurisdiction over unregulated services pursuant to Title I of the
Communications Act of 1934, ~ 47 U.S.C. § 154(i).

~ j~a:j56.

~n Ameritech at 63; Bell Atlantic, Exhibit 1, at I; NYNEX at 38 n.52; PacTel at 4; US West at 19; USTA at

10; Sprint at 12-13; TIA at 15.

~ ~ MCI at 22 (expressing no opinion as to manufacturing); PacTel at 18-19; TIA at 19-20; USTA at 18-
19. ~Ohio Commission at 8.
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as their regulated services.127 VoiceTel argues that BOCs should be required to separate the
provision of manufacturing activities from other competitive services, to prevent the interLATA
service operations provided by the BOC’s affiliate from obtaining an unfair advantage through
access to information about manufacturing developments)2

c. Discussion

61. Based on the comments submitted in the record and our analysis of the 1996 Act,
we adopt our tentative conclusion that BOCs may conduct all, or some combination, of
manufacturing activities, interLATA telecommunications services, and interLATA information
services through a single separate affiliate. Section 272(a) requires a BOC to provide these
services through “one or more affiliates” that are “separate from any operating company entity
that is subject to the requirements of section 251 (c).”~ We conclude that this language is
intended to allow the BOCs flexibility in sn-ucturirig their provision of competitive services, so
long as those services are separated from the BOCs’ provision of any local exchange services that
are subject to the requirements of section 251(c).

62. We further conclude, as a policy matter, that it is not necessary to require the
BOCs to separate their manufacturing activities from their provision of interLATA
telecommunications services and interLATA information services, as suggested by VoiceTel.’3°
First, a BOC’s manufacturing activities do not entail control over bottleneck local exchange
facilities. Second, during the period that the MFJ prohibited the BOCs from engaging in
manufacturing activities, a competitive market for these activities developed.’3’ The market for

~ Ohio Commission at 8.

~ VoiceTelat 10-11.

129 47 U.S.C. § 272(aXl).

130 See VoiceTel at 10-I I. In contrast, the Telecommunications Industry Association, a national trade

association representing manufacturers and suppliers of telecommunications equipment and customer premises
equipment (CPE), agrees that the BOCs may provide manufacturing activities through the same section 272 affiliate
that provides interLATA telecommunications services and interLATA information services. TIA at 15-16.

°‘ Under the MF.J, the BOCs were not prohibited from providing CPE. In 1987, the Commission lifted the
structural separation requirement it had imposed on BOC provision of CPE, based in part on a determination that
the CPE industry was substantially competitive. ~ Furnishing of Customer Premises Etuipntent by the Bell
Operatine Companies and the Independent Telephone Companies. CC Docket No. 86-79, Report & Order, 2 FCC
Rcd 143, 147, ¶ 25 (1987) ~OC CPE Relief Orde~i; see also Procedures for Implementing the Detariffing of
Customer Premises Equipment and Enhanced Services (Second Computer Tnguirv~. CC Docket No. 81493,
Memorandum Opinion & Order, S FCC Rcd 3891, 3891, ~ 5 (1993).
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information services is fully competitive;132 the market for
interLATA telecommunications services is also substantially competitive.’33 Thus, while a BOC
may achieve certain efficiencies and economies of scope by conducting all three categories of
activity through the same section 272 affiliate, it cannot thereby increase its ability to exercise
market power in either the manufacturing, interLATA telecommunications services, or interLATA
information services markets. Further, we note that section 273, which is the subject of a
separate jroceeding,’~ establishes additional safeguards .applicable to BOC manufacturing
activities, which are intended to promote competition and prevent discrimination.~ For these
reasons, we conclude that BOCs may conduct all, or some combination of, manufacturing
activities, interLATA telecommunications services, and interLATA information services through
the same section 272 affiliate.

63. Further, we decline to adopt different requirements pursuant to section 272(b) for
regulated and unregulated activities. The safeguards of section 272(b) apply to any “separate
affiliate required by” section 272(a).’36 Thus, the section 272(b) safeguards address the BOCs’
potential to allocate costs improperly and to discriminate in favor of their section 272 affiliates,
irrespective of the activities in which those affiliates engage.

4. Manufacturing Activities

64. In the Notice, we stated that BOCs may only engage in manufacturing activities
thràugh a separate affiliate that meets the requirements of section 272, and noted that section 273

132 See, e.g., Amendment of Section 64.702 of the Commission’s Rules and Regulations (Second Computer

Inaujry). CC Docket No. 20828, Final Order, 77 FCC 2d 384, 433, ¶ 128 (1980) (Computer 11 Final Order);
Amendment of Section 64.702 of the Commission’s Rules and Regulations (Third Computer ln~uiry), CC Docket
No.85-229, Report & Order, 104 FCC 2d 958, 1010, ~ 95 (1986) (Computer III Phase I Order).

~ See, e.g., Pol1cy and Rules Concerning the interstate, lnterexchange Marketplace, CC Docket No. 96-61,
Second Report & Order, FCC 96-424, at ¶~ 21-22 (rd. October 31, 1996) (Tariff Forbearance Order); Motion of
AT&T to be Reclassified as a Non-Dominant Carrier, Order, II FCC Rcd 3271, 3278-3279, 3288, ~ 9,26 (1995)
(AT&T Nondominance Order); Competition in the Interstate lnterexchange Marketplace, CC Docket No. 90-132,
Report & Order, 6 FCC Rcd 5880, 5887, ¶ 36 (1991) (First lnterexchange Competition Order).

~ See Implementation of Section 273 of the Communications Act of 1934, as amended by the
Telecommunications Act of 1996, CC Docket No. 96-254, Notice of Proposed Rulemaking, FCC 96472 (reL Dec.
11, 1996) (M~gufacturing NPRM).

~ See, e.g., 47 U.S.C. § 273(c) (requiring the BOCs to file with the Commission and disclose to competitors

and interconnecting carriers information regarding protocols and technical requirements for connection with and use
of its telephone exchange service facilities); 47 U.S.C. § 273(e) (imposing nondiscrimination requirements,
procurement standards, joint netwotic planning and design requirements, and proprietary infoimation protection
requirements on BOCs and their manufacturing affiliates).

~‘ 47 U.S.C. § 272(b).
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sets forth additional safeguards applicable to BOC entry into manufacturing activities.’37
Subsequent to the closing of the record in this proceeding, the Commission released a Notice of
Proposed Rulemaking to clarify and implement theprovisions of section 273)38 Several parties
have raised arguments relating to the section 273 provisions on the record in this proceeding.’39
Because this proceeding implements the non-accounting safeguards provisions of sections 271 and
272, arguments relating to the specific provisions of section 273 are more appropriately addressed
in the section 273 proceeding. We note that BOCs must conduct their manufacturing activities
throu~h a section 272 separate affiliate, manufacture and provide telecommunications equipment
and CPE in accordance with section 273, and comply with the regulations that the Commission
promulgates to implement both sections 272 and 273.

B. Mergers/Joint Ventures of Two or More BOCs

1. Background

65. In the Notice, we tentati’~ely concluded that, pursuant to sections 271(i)(l)’4° and
1 53(4)(B),’4’ if two or more of the BOCs combine their operations through merger or acquisition,
the in-region states of the resultant entity shall include all of the in-region states of each of the
BOCs involved in the merger/acquisition.’42 We sought comment on whether the entry into a
merger agreement or a joint venture arrangement by two or more BOCs affects.the application
of the section 271 and 272 non-accounting separate affiliate and nondiscrimination requirements

~“ Notice at ¶ 35.

‘~ See ManufacturineN?RM.

‘~ See. en., TIA at 10-15 (addressing the scope of the term “manufacturing”); US West Reply at 20-24

(arguing that section 273(b)( 1) authorizes a BOC to participate with a manufacturer in the design of equipment on
an unseparated basis and without awaiting section 271(d) authorization); see also ITIJITAA Reply at 2-3, 9-10.

~° Section 27l(IXI) provides that “[t]he term “in-region State” means a State in which a Bell operating

company or any of its affiliates was authorized to provide wireline telephone exchange service pursuant to the
reorganization plan approved under the AT&T Consent Decree, as in effect on the day before the date of enactment
of the Telecommunications Act of 1996.” 47 U.S.C. § 271(iXl).

Section 3(4) provides that “[t]he term ‘Bell operating company’ . . . (B) includes any successor or assign
of any such company that provides wireline telephone exchange service; but (C) does not include an affiliate of such
company, other than an affiliate described in subparagraph (A) or (B).” 47 U.S.C. § 153(4).

42 Notice at ¶ 40. Specifically, we noted that Bell Atlantic had announced plans to acquire NYNEX, and that

SBC and PacTel had announced their intent to merge. Id. at n.74. These mergers have not yet been completed,
although on November 5, I 996, the Department of Justice announced that it was closing its investigation into the
SBC-PacTel merger, having concluded that the merger does not violate the antitrust laws. ~ U. S. Department
of Justice, Antitrust Division, Antitrust Division Statement Regardinn Pacific TeIesIsJSBC Communication~ Mernet~,
News Release, DOJ 96-542 (November 5, 1996). In this Order,~as in the Notice, we intend that our analysis of
mergers between or among BOC5 be extended to the acquisition of one BOC by another.
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to those BOCs. We further sought comment on whether additional safeguards are required to
ensure that these BOCs do not provide the affiliates of their merger partners with an unfair
competitive advantage during the pendency of their merger agreement.

2. Comments

66. All parties that commented on this issue iin~nimously agree with our tentative
conclusion that, upon completion of a merger between or among BOCs, the in-region states of
a merged entity shall include all of the in-region states of the BOCs involved in the merger.’43

67. Existing and potential competitors of theBOCs express concern about the incentive
and ability of the BOCs to discriminate in favor of the affiliates of their merger or joint venture
partners during the pendency of a merger or joint venture. For the purpose of applying the
section 272 safeguards, they urge the Commission to treat the regions of BOCs entering a merger
or joint venture as combined from the time that they enter into the merger or joint venture
agreement.’~ Further, competitors argue that all nondiscrimination safeguards that apply to the
BOC’s dealings with its own section 272 affiliates should apply to the BOC’s dealings with the
section 272 affiliates of its merger or acquisition partner, as well as to dealings with a joint
venture partner.’45

68. Ia contrast, the DOJ and several BOCs contend that because BOCs would not
become affiliates of one another until a merger is consummated, entry into a merger agreement
would have no effect on the application of the section 272 safeguards, which pertain to a BOC’ s
relationship with (and potential discrimination in favor of) its own afflhiate.’~ USTA further
contends that a rule attributing the in-region service area of merging BOCs to one another during
the pendency of a merger would be very difficult to administer.’47 These parties argue that the
Commission need not adopt any additional regulations to govern the conduct of proposed merger
partners during the pendency of a proposed merger. They claim that sufficient protection against
unfair discrimination by BOCs in conjunction with mergers, acquisitions, and joint ventures
already exists.’48

“~ Ameritech as 66; AT&T at 15; Comptel at 11-12; Excel at 3; USTA at 13; MCi at 14; Sprint at 15; JTAA

at 9 n.22; New York Commission at 6; TRA at 10; DO] Reply at 8.

“ AT&T at 15; Comptel at 12-13; Excel at 2-4; TRA at 10—Il; Sprint at 15; Sprint Reply at 8-9; accord New

York Commission at 6-7.

~ TRA at 10-11; Sprint as 15;~MCI Reply at 7.

~ DO] Reply at 9; USTA at 13-14; NYNEX Reply at 28-29; PacTel at S.

~ USTA at 13-14; see also PacTel Reply at 5.

~‘ P0] Reply as 9; USTA at 13; Ameritech at 66; Nynex Reply at 28-29; PacTel at 8.
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3. Discussion

69. We note the unanimous support among parties that commented on the issue, and
hereby affirm our tentative conclusion that, upon completion of a merger between or among
BOCs, the in-region states of the merged entity shall include all of the in-region states of each
of the BOCs involved in the merger.’49 We decline, however, to adopt a general rule that would
treat the regions of merging BOCs as combined prior to completion of the merger, for the
purposes of applying the section 272 separate affIliate arid hondiscrimination safeguards. Section
272 requires a BOC to provide certain services (interLATA telecommunications and information
services and manufacturing activities) through one or more separate affiliates, and establishes
nondiscrimination requirements that apply to the BOC’s conduct and its relationship with these
affiliates. Section 3(1), in turn, defines an ‘affiliate” as “a person that (directly or indirectly)
owns or controls, is owned or controlled by, or is under common ownership and control with,
another person.”9° Prior to completion of a merger, the merging BOCs are neither affiliates, nor
successors or assigns, of one another. Thus, entry into a merger agreement does not render the
section 272 safeguards applicable to a BOC’s relationship with its merger partner, nor to its
relationship with its merger partner’s affiliates. Moreover, treating the regions of merging BOCs
as combined from the inception of a merger agreement might create considerable problems in
applying the section 271 and 272 safeguards. For example, if BOC A were offering out-of-region
interLATA services in BOC B’s region at the time the two entered a merger agreement, BOC A
might be required immediately to cease the provision of such services until it had received
approval under section 271 to offer in-region interLATA services. That result would be both
disruptive and confusing to customers.

70. We further decline to adopt any additional regulations applicable to pending
mergers or joint ventures between or among BOCs. We are persuaded that adequate protections
against discriminatory and anticompetitive conduct already apply to mergers, acquisitions, and
joint ventures among BOCs. As the DOJ and other commenters point out, these protections
include the nondiscrimination obligations of sections 201 and 202 of the Communications Act,
which, among other things, prevent the BOCs from unjustly or unreasonably discriminating in
providing facilities or services to interexchange carriers, and would thus govern a BOC’s
relationship with the long-distance affiliate of its merger partner. Continuing enforcement of the
MFJ equal access requirements and pre-existing Commission-prescribed interconnection
requirements, pursuant to section 251(g), also safeguards against BOC discrimination in favor of
the affiliates of their merger partners. Further, as USTA notes, BOCs will be subject to the pre

~ Similarly, where such a transaction takes the form of an acquisition, rather than a merger, pursuant to 47

U.S.C. § 153(4)(B), the surviving BOC shall become the successor or assign of the acquired BOC, and thus the in-
region area of the surviving BOC shall include the in-region stales of the acquired BOC.

‘~° Section 3(1) further provides, ‘[fjor the purposes of this paragraph, the term ‘own’ means to own an equity
interest (or the equivalent thereof) of more than 10 percent.” 47 U.S.C. 1530).
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merger review process under the Hart-Scott-Rodino an1endn]ent to the Clayton Act.13’ Moreover,
as MCI suggests, we retain our authority to impose additional safeguards in the context of
particular mergers, should circumstances demonstrate the need for such safeguards, on a case-by-
case basis)32

C. Previously Authorized Activities

1. Background

71. In the Notice, we sought comment on the meaning of and interaction between
sections 271(f), 272(a)(2)(B)(iii), and 272(h))53 Specifically, we sought comment on whether,
subject to the exception established by section 272(a)(2)(B)(iii), section 272(h) requires the BOCs
to come into compliance with the section 272 safeguards with respect to all of the activities listed
in section 272(a)(2)(A)-(C) that they were providing on the date of enactment of the 1996 AcL’~
We observed that section 272(a)(2)(B)(iii) establishes an exemption for “previously authorized
activities described in section 271(f)” from the separate affiliate requirement for “origination of
interLATA telecommunications services.”33 We sought comment on whether Congress intended,
through section 272(h), to require BOCs engaged in previously authorized manufacturing
activities and interLATA information services to come into compliance with the section-~272
requirements)’~

2. Comments

72. Section 271(fl. In general, the BOCs interpret section 271(f) to mean that section
271(a), which prohibits BOCs from providing in-region interLATA services prior to obtaining
section 271 authorization, does not affect their provision of interLATA services that have already
been authorized by the MFJ court, as long as they continue to provide such services in accoidance

131 USTA at 13-14; ~ Hait-Scott-Rodino Antitrust Improvement Act of 1976, P.L. 94-435, Title H, ~ 201,
90 Stat. 1390, codified at 15 U.S.C. § iSa. The Hart-Scott-Rodino review process provides an opportunity for the
DOJ or the I~TC to block a proposed merger that would be anticompetitive and would violateTederal antitrust laws.
By subjecting merging BOCs to the scrutiny of these agencies during the period prior to consummation of their
merger, Han-Scou-Rodino review may curb their inceOtive to engage in discriminato,y conduct during this period.

~ MCI at 14-15 (citing Interim BOC Out-of-Renion Order at ~l 33).

153 Notice at ¶~ 34, 38-39.

~ Jjatl34,38.

‘“ J~at~3S.

j~atI39.
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with the terms and conditions imposed by the MPJ court.’” Several potential competitors argue
that section 271(f) does not address whether BOCs must provide previously authorized services
thiough a section 272 separate affiliate, but rather authorizes the BOCs to continue to provide in-
region interLATA services for which they had obtained MFJ waivers prior to enactment of the
1996 Act, without first obtaining section 271 authorization.’58 Interexchange carriers argue that,
to the extent certain previously authorized activities are not required eventually to comply with
section 272 separate affiliate requirements, they must continue to be.provided subject to the terms
arid conditions contained in an order of the MFJ court’59

73. Section 272(a)(2~(BYiii). Bell Atlantic and BellSouth argue that section
272(a)(2)(B)(iii) exempts all previously authorized activities described in section 271 (f) from the
section 272 separate affiliate requirements)~° Ameritech and PacTel argue that section
272(a)(2)(B)(iii) exempts from the section 272 separate affiliate requirements all previously
authorized interLATA telecommunications services and interLATA information services.’6’ In
general, potential competitors to the BOCs argue that section 272(a)(2)(B)(iii) only exempts
previously authorized interLATA telecommunications services from the section 272 separate
affiliate requirements.’62 One BOC agrees with this interpretation.’63 These parties argue that
section 272(a)(2)(B)(iii) does not exempt previously authorized interLATA information services
from the separate affiliate requirements, because section 272(a)(2)(B)(iii) only applies to
interLATA telecommunications services.’~ Although the BOCs and their competitors disagree
as to the scope of the section 272(a)(2)(B)(iii) exemption, they agree that the exemption is
permanent.’65

‘~ BellSouth at 18-19, 24; NYNEX at 39; U S West at 15; gf. Ameritech at 63-64.

~ See, e.a., MCI Reply at 5-6; see also TRA at 9; ITAA at 8; Comptel at 10-Il.

59 AT&T at 12 n.12; Comptel at 10-11; MCi at 9 n.21; Sprint at 13 n.iO; MCI Reply at 4-5.

60 Bell Atlantic, Exhibit 1, at 2; BellSouth at 19.

“ Ameritech at 64-65 (arguing that interLATA information services are covered by the section
272(aX2XB)(iii) exemption because they are a subset of interLATA telecommunications services); PacTel at 5-6;
Ameritech Reply at 32-33; PacTel Reply at 3 (arguing that the scope of section 272(aX2)(B) is not limited to
“telecommunications services” because the excepted categories of ‘incidental interLATA services” and “previously
authorized services” both include information services); see also USTA at 12-13; NYNEX Reply at 28 n.87.

~ MCI at 8-9; Sprint at 13-14; ITA.A at 8; Sprint Reply at 6.

~ U S West at 16-17.

64 MCI at 8-9; ITAA at 8; U S West at 16; MCI Reply at 6; Sprint Reply at 6.

65 Ameritech at 65; BellSouth at 19; NYNEX at 42; MCI at 8-9; Sprint at 13.
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74. Section 272(h~. Although the BOCs generally agree that section 272(h) authorizes
a transition period for compliance with the separate affiliate requirements,”5 their views diverge
as to the effect of the section. At one extreme, PacTel argues that section 272(h) does not apply
to previously authorized interLATA information or telecommunications services or manufacturing
activities, but rather provides a one-year transition period for compliance with requirements
imposed on the telephone exchange and exchange access activities BOCs were providing on the
date of enactment of the 1996 Act, ~ compliance with section 272(e).’67 Several BOCs argue
that section 272(h) requires only previously aüthbrizêd manufacturing activities to come into
compliance with the separate affiliate requirements, because section 272(a)(2)(B)(iii) exempts all
previously authorized services involving interLATA telecommunications, including information
services.t6t At the other extreme, U S West argues that section 272(h) applies to all previously
authorized manufacturing and interLATA information services, giving BOCs one year from the
date of enactment of the 1996 Act to move these services into section 272 separate afihliates.”5
MCI, Sprint, and ITAA endorse U S West’s position.’7°

75. Differential Treatment. A majority of the BOCs propose interpretations of sections
271 (f), 272(a)(2)(B)(iii), and 272(h) that would result in differential treatment for different types
ofpreviously authorized services. NYNEX and U S West argue that permanently exempting only
previously authör~zed interLATA telecommunications services from the section 272 separate
affiliate requirements makes sense, because most of the telecommunications services for which
BOC~ obtained MPJ waivers would be impossible, or too costly, to provide on a separated
basis.’7’ Ameritech, however, contends that the Commission should not differentiate between
previously authorize4 interLATA telecommunications services and previously authorized

‘“ See NYNEX at 41-42; Bell Atlantic, Exhibit I, at 2; PacTel at 6; SBC at 11; see also MFS Reply at 16.

~ PacTel at 5-6.

“ USTA at 12-13; Ameritech Reply at 33; ~ NYNEX at 39; Ameritech at 65-66 (section 272(h) allows one
year for the BOCs to come into compliance with the section 272 requirements for all interLATA information services
and interLkTA telecommunications services they are providing pursuant to M~FJ waivers that incorporate a separate
affiliate requirement.)

~ USWestasll-1S.

‘~° MCI at 8-9; Sprint at 13-14; see also ITAA at 8 (specifically referring to interLATA information services).

~ NYNEX at 39-40; U S West at 17. NYNEX and U S West state that moss waivers granted by the MFJ
court for provision of interLATA telecommunications services contemplated integrated provision of these services,
incluthng numerous waivers to provide Extended Area Service (EAS) by expanding the local calling area of a small
number of usually rural customers to include nearby “communities of interest” located in another LATA.
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information services, arguing that certain previously authorized interLATA information services
cannot efficiently be provided on a separated basis)~

3. Discussion

76. Based on the record before us and our analysis of the relevant statutory terms, we
conclude that BOCs may continue to provide all previously authorized services without
interruption, pursuant to the terms and conditions set forth in the MFJ court orders that authorize
those services. Previously authorized interLATA information services and manufacturing
activities must come into compliance with the section 272 separate affiliate requirements within
one year. Previously authorized interLATA telecommunications services, which do not have to
comply with the section 272 separate affiliate requirements, must continue to be provided
pursuant to the terms and conditions of the MFJ court orders that authorize them.

77. Section 271(f). As a general matter, section 271 addresses the timing and
requirements for BOC entry into the iiiterLATA market Section 271 (f) specifies that neither
section 27 1(a) nor section 273 “prohibits” a BOC or its affiliate from engaging, at any time after
enactment, in any activity previously authorized by an order of the MFJ court, subject to the
terms and conditions imposed by the court.m We conclude that the purpose of Section 271(f)
is to preserve the BOCs’ ability to engage in previously authorized activities, without first having
to obtain section 271 authorization from the Commission. Section 271 (1) by its terms does not
address, and thus does not preclude, application of the section 272 separate affiliate requirements
to previously authorized services. Except for specif~’ing that BOCs may continue to provide
previously authorized services pursuant to the terms and conditions contained within the MFJ
court order authorizing the service, section 271(f) does not address the manner in which BOCs
must structure their provision of previously authorized services, or whether they must provide
these services through a separate affiliate. These issues are addressed in section 272.

78. Section 272(a)(2~(B)(iii). Section 272 sets forth separate affiliate and
nondiscrimination requirements with which the BOC must comply in order to provide certain
services. Separate subsections of section 272(a)(2) establish separate affiliate requirements for
BOC provision of manufacturing activities (section 272(a)(2)(A)), origination of interLATA
telecommunications services (section 272(a)(2)(B)), and interLATA information services (section

fl Anierftechat63-64 (citing United Statesv. Western Electric.No. 82-0192 (D.D.C. Feb. 6, 1989) (granting

a waiver for a reverse directory service provided through the telephone operating company) and United States v.
Western Electric. No. 82-0192 (D.O.C. Sept. 11, 1 989).(granting a waiver for ~te1ecornmunications devices for the
deaf” (TDDS) and specifically finding that service to be an information service)).

“~ Section 273(a), like section 271, incorporates a timing element, permitting a BOC to manufacture and
provide equipment “if’ the FCC authorizes that BOC (or its affiliate) to provide interLATA services under 271(d).
47 U.S.C § 273(a). The Joint Explanatory Statement indicates that this section permits a BOC to engage in
manufacturing after the Commission authorizes the company to provide interLATA services under section 271(d)
in any in-region state. Joint Explanatory Statement at 154.
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272(a)(2)(C)). Section 272(a)(2)(B)(iii) exempts “previously authorized activities described in
section 271(t)” from the separate affiliate requirement for “origination of interLATA
telecommunications services.” We conclude that, because this exemption appears in section
272(a)(2)(B), it applies by its terms only to previously authorized activities that involve the
origination of interLATA telecommunications services.

79. Previously authorized activities described in section.271(f) may include both
manufacturing activities and interLATA information services. Neither of these types of
previously authorized activities, however, is exempt from the section 272 separate affiliate
requirements, because neither section 272(a)(2)(A) nor section 272(a)(2XC) contains an
exemption for previously authorized activities similar to the explicit exemption set forth in section
272(a)(2XB)(iii). We reject Ameritech’s argument that section 272(a)(2)(B)(ili) exempts
previously authorized interLATA information services from the section 272 separate affiliate
requirements, because section 272(a)(2)(B) applies only to origination of interLATA
telecommunications services.’74 Section 272(a)(2)(C) establishes the separate affiliate requirement
for 130C provision of interLATA information services; there are exceptions to this requirement
for electronic publishing services and alarm monitoring services, but there is no exception
specified for previously authorized activities.

80. Section 2720t’). As the majority of commenters agree, section 272(h) establishes
a one-year transition period for BOCs to comply with the separate affiliate requirements of
section 272 for all services they were providing on the date of enactment of the 1996 Act that
are not exempt from these requirements. Because we concluded in the preceding paragraphs that
previously authorized interLATA information services and manufacturing activities are not
exempt from the section 272 separate affiliate requirements, BOCs providing these services must
comply with those requirements within one year of enactment. We reject PacTel’s argument that
section 272(h) gives the BOCs one year to comply with the various requirements imposed by
section 272 on their provision of exchange and exchange access services, because we fmd these
requirements are effective immediately upon a BOC’s entry into the in-region interLATA market
pursuant to section 271.

81. Differential Treatment. We conclude that, with respect to requiring compliance
with the section 272 separate affiliate requirements, Congress intended to treat previously
authorized interLATA telecommunications services differently from previously authorized
interLATA information services and manufacturing activities. Certain of the BOCs argue that
such a distinction is justified because it would be more difficult to provide previously authorized
interLATA telecommunications services on a separated basis.’” Ameritech, however, argues that
certain previously authorized interLATA information services, such as TDDS, would be equally

~ Ameritech at 64-65.

“~ See. e.g., NYNEX at 39-40; U S West at 17.
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difficult to provide on a separated basis.’76 Section 10 of the Communications Act requires us
to forbear from applying any provision of the Act that is not necessa~y to ensure just and
reasonable charges and practices in the telecommunications marketplace, or to protect consumers,
if we find that such forbearance would promote competition and is consistent with the public
interest.’” Thus, to the extent a BOC demonstrates, with respect. to a particular previously
authorized interLATA information service, that forbearance from the section 272 separate affiliate
requirement fully satisfies the section 10 test, we must forbear from requiring the BOC to provide
that service through a section 272 affiliate.

D.~ Out-of-region interLATA information services

1. Background

82. In the Notice, we tentatively concluded that the BOCs must provide interLATA
information services through a separate affiliate, regardless of whether these services are provided
in-region or out-of-region. We observed that section 272(a)(2)(B)(ii) exempts out-of-region
interLATA services from the separate affiliate requirement for “origination of interLATA
telecommunications services,” but there is no analogous exemption from the section 272(a)(2)(C)
separate affiliate required for interLATA information services (other than electronic publishing
and alarm monitoring services).’~

2. Comments

83. BellSouth is the only BOC that addresses this issue, arguing that the statute does
not require BOCs to provide out-of-region interLATA information services through a separate
affiliate.’~ BellSouth asserts that the Commission’s conclusion is based on the faulty premise
that interLATA information services do not fall within the definition of “interLATA services” and
therefore are not subject to the “in-region”/”out-of-region” dichotomy of section 271.’ ~° BellSouth
further suggests that imposition of a separate affiliate requirement constitutes a prior restraint
upon BOC provision of out-of-region information services and may violate the First
Amendment.

‘~ Ameritech at 63-64.

~“ 47 U.S.C. § 160.

“ Notice at ¶ 41.

~“ BellSouth at 20-25.

~° BellSouth at 20, 21-23.

°‘ ld.at2O-21.
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84. All of the other parties that responded to this inquiry support the Commission’s
tentative conclusion that BOCs must provide out-of-region interLATA information services
through a section 272 separate affiliate. ~ Several parties reject BellSouth’s argument that the
Commission is prevented by the First Amendment from requiring BOCs to provide out-of-region
interLATA information services through a separate aufiliate)n

3. Discussion

85. Based on the record before us and our own statutory analysis, we hereby adopt our
tentative conclusion that BOCs must provide out-of-region interLATA information services
through a section 272 separate affiliate. Although we concluded above that “interLATA
information services” are included within the term “interLATA services” as used in section
271(b), that determination does not alter the conclusion that BOCs must provide out-of-region
interLATA information services through a section 272 separate affiliate. ~ Section 271 (b)(2)
permits a BOC or its affiliate to provide interLATA services, including interLATA information
services, that originate outside its in-region states, immediately upon enactment of the 1996 Act.
Section 271, however, does not address whether such services must be provided through a
separate affiliate; that issue is addressed in section 272(a).

86. Section 272(a)(2)(B) requires a separate affiliate for the “origination of interLATA
telecommunications services,” but exempts from that requirement “out-of-region services
described in section 271(b)(2).”55 We conclude that the exception created by section
272(a)(2)(B)(ii) extends only to out-of-region interLATA services that are telecommunications
services. Section 272(a)(2)(C) requires a separate affiliate for “interLATA information services,”
and exempts electronic publishing and alarm monitoring services from that requirement. There
are no other exceptions to the requirements of section 272(a)(2)(C). As several commenters
noted, section 272(a)(2)(B) explicitly excludes out-of-region services, but section 272(a)(2)(C)
does not. ~ We agree with MCI that the explicit exclusion of out-of-region interLATA
telecommunications services in one subsection of the statute, and the absence of such an express
exclusion of out-of-region interLATA information services in another subsection of the same
provision, suggests that Congress intended not to exclude the latter from the separate affiliate

“ AT&T at 12-13; LDDS at 12 nJO; MCI at 15; Sprint at 16; ITAA at 8-9; VoiceTel at 12; MCI Reply at
7-8; Sprint Reply at 11; CIX Reply at 4.

113 Sprint Reply at ii; CIX Reply at 5 n.4.

‘“ See supra part III.A.I.

47 U.S.C. ~ 272(aX2XB).

‘~ MCI at 15; see also Sprint at 16; ITAA at 9; CIX Reply at 4.
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requirement.’87 Therefore, we find that out-of-region interLATA information services are not
excluded from the separate affiliate requirement for interLATA information services.

87. BellSouth has argued that requiring BOCs to provide out-of-region interLATA
information services through a section 272 separate affiliate violates the First Amendment.’83 As
noted above, we find that this result is required by the statute. Although the courts have ultimate
authority to determine the constitutionality of this and other statutes, we find it appropriate to
state that we fmd BellSouth’s argument to be without nierit’.’~ BellSouth bases its argument on
an assertion that as “content-related” services, information services are commercial speech entitled
to First Amendment protections.’9° We conclude, first, that with respect to certain information
services, a BOC neither provides, nor exercises editorial discretion over, the content of the
information associated with those particular services, and therefore provision of those information
services does not constitute speech subject to First Amendment protections.’9’ Second, to the
extent that BOC provision of other interLATA information services constitutes speech for First
Amendment purposes, the section 272 separate affiliate requirement neither prohibits the BOCs
from providing such services, nor places any restrictions on the content of the information the
BOCs may provide.’92 Instead, the section 272 separate affiliate requirement is a content-neutral
restriction on the manner in which BOCs may provide interLATA information services, intended
by Congress to protect against improper cost allocation and discrimination concerns. Thus, we
conclude that the separate affiliate requirement imposed by section 272 of the Communications
Act on BOC provision of interLATA information services does not violate the First
Amendment.’93

‘~ MCI at 15 n.36 (citing League to Save Lake Tahoe, Inc. v. Trounda’v, 598 F.2d 1164, I 171 (9th Ci,-. 1979)).

‘~ BellSouth at 20-21.

‘~ The Commission has previously offered its opinion on the constitutionality of other statutory provisions.
See Inquiry Into Section 73.1910 of the Commission’s Rules and Regulations Concerning the General Fairness
Doctrine Oblisations of Broadcast Licensees. 102 F.C.C. 2d 143, 155-156, ¶ IS (1985).

‘~° BellSouth at 20.

‘~‘ Cf. Turner Broadcastine System, Inc. v. FCC. 114 S. Ct. 2445,2456 (1994) (Turner). Protocol processing

services are examples of information services that do not constitute commercial speech. See infra part III.F.1.

192 Like the must-carry rules at issue in ~ the section 272 separate affiliate requirement “on [its] face

impose[s] burdens and confer[sl benefits without reference to the content of speech.” Turner. 114 S. Ct. at 2460.

93 Content-neutral time, place, and manner restrictions that serve a substantial government interest are

constitutionally permissible. See. e.a., City of Renton v. Playtime Theatres. Inc.~ 475 U.S. 41, reh’g denied, 475
U.S. 1132 (1986).
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K Incidental InterLATA Services

1. Background

88. In the Notice, we sought comment on whether we should establish any non-
accounting structural or nonstructural safeguards for BOC provision of the “incidental interLATA
services” set forth in section 271(g), in light of section 271(h))~ Section 271(h) directs the
Commission to ensure that the provision of incidental interLATA services “will not adversely
affect telephone exchange service ratepayers or competition in any telecommunications market,”
and states that the provisions of section 271(g) “are intended to be narrowly construed.”’~ We
also sought comment regarding the interplay between section 271(h) and section 254(k), which
prohibits telecommunications carriers from “us[ing] services that are not competitive to subsidize
services that are subject to competition.”96

2. Comments

89. The majority of parties that addressed the issue, BOCs and competitors alike,
contend that section 272(a)(2)(B)(i) exempts all incidental interLATA services from the separate
affiliate requirements of section 272, except section 271 (g)(4) information storage and retrieval
services.197 In their comments, however, several parties note that the “incidental interLATA
services” listed in section 27 1(g) include information services as well as telecommunications
services.’9

90. Although they generally acknowledge that incidental interLATA services are not
subject to section 272 separate affiliate requirements, several competitors argue that the
Commission has the authority to, and should, impose separate affiliate requirements on the

‘~ Notice at ¶ 37.

“~ 47 U.S.C. ~ 271(h).

‘~‘ Notice at ¶ 37.

‘~ USTA at 10-Il; AT&T at 10; MCI at 9-10; Ameritech Reply at 37-38; BellSouth Reply at 25-26; see also
BellSouth at 23-24; PacTel at 7; Time Warner at 14-15. But see ITAA at 8.9; CIX Reply at 4-5; ~ MCI Reply
at 8.

‘~ BellSouth a: 23; see also PacTel Reply at 3. BellSouth asserts that audio, video, and other programming
services, interactive programming services (47 U.S.C. ~ 27 l(gX1)), alarm monitoring (47 U.S.C. § 271 (gXl )), two-
way interactive video and Internet services to schools (47 U.S.C. ~ 271(gX2)), and information storage and retrieval
systems (47 U.S.C. § 27l(.gX4)) are all information services. BellSouth at 21 n.S0; see also BellSouth Oct. 29 ~
~a 1-2.
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provision of these services)~ In the alternative, competitors propose that incidental interLATA
services should be subject to a variety of nonstructural safeguards. AT&T recommends that we
apply the nondiscrimination provisions of sections 272(c) and(e) to BOC provision of incidental
interLATA services, and that we enforce these requirements through network disclosure,
accounting, cost allocation, and reporting requirements.20° MCI argues that, for each service listed
in section 27 1(g), BOCs must unbundle and make available on a nondiscriminatory basis to all
carriers the same network elements, facilities, and services .used in providing that service,
pursuant to the Commission’s comparably efficient interconnection (CEI) parameters.201 NCTA
contends that the Commission should prescribe safeguards related to inbound and outbound
telemarketing of video programming services by the BOCs.202

91. In response, USTA and the BOCs argue that the Commission should not adopt any
additional non-accounting structural or non-structural safeguards to govern BOC provision of the
incidental interLATA services enumerated in section 271 (g).203 They argue that the Commission
already has in place regulations applicable to incidental interLATA services that will protect
telephone exchange ratepayers, such as ~the Part 61 price cap rules and the Part 32 accounting
rules and Part 64 cost allocation rules, as well as regulations that ensure telecommunications
competition, such as the section 251 interconnection and unbu.ndling rules.’°~ They further argue
that additional safeguards are not warranted by any specific potential competitive harms, and
would undercut the efficiencies of integration that Congress intended to permit the BOCs to
obtain.208

‘~ Time Warner at 33-34 (specifically addressing video services); VoiceTel at ii (section 254(k) provides
authority); AT&T at It n.1 I (sections 254(k) and 271(h) provide authority to impose separation requirements on a
case-by-case basis); TRA at 9-10 (section 271(h) provides authority); NCTA at 3-4; MCI at 10-11 (incidental
interLATA services should be subject to Competitive Carrier separation requirements).

200 AT&T at 11-12. But see BellSouth Reply at 25-26 (sections 272(c), 272(eX2), and 272(eX4) apply by their

terms to BOCs’ dealings with affiliates).

~°‘ MCI at 11-12. But see BellSouth Reply at 26 (arguing that, under the statute, the Commission cannot

require BOCs to unbundle and provide nondiscriminatory access to interLATA transmission services that are
components of incidental interLATA services, because although BOCs may provide incidental interLATA services
on an unseparated basis without prior section 271 authorization, they may not provide unbundled interLATA
transmission services on a similar basis).

202 NCTAat4.

003 Ameritech at 66; Bell Atlantic, Exhibit I, at I; PacTel at 6—7; U S West at 18; USTA at 11; Ameritech

Reply at 37.

204 Bell Atlantic, Exhibit I, at 1-2; U S West at 18-19; see also PacTel at 7; PacTel Reply at 4-5.

200 USTA at II; see also PacTel at 7; Ameritech Reply at 38.
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3. Discussion

92. Section 271 (b)(3) permits the BOCs to provide incidental interLATA services
described in section 271(g) immediately after the date of enactment of the 1996 Act. Thus,
unlike other in-region interLATA services, BOCs may provide incidental interLATA services
originating in their own in-region states without receiving prior authorization from the
Commission pursuant to section 271(d). Neither section 271(b). nor section 271(g) addresses
whether BOCs must provide incidental interLATA services through a section 272 separate
affiliate; this issue is addresse4 by section 272 itself.

93. Scooe of the section 272(a)(2)(B~(i~ exemption. Section 272(a)(2)(B)(i) sets forth
an exception to the separate affiliate requirement imposed on “origination of interLATA
telecomniunications services.” Congress specifically limited this exception to the “incidental
interLATA services described in paragraphs (1), (2), (3), (5), and (6) of section 271(g).”206
Consistent with the analysis set forth in the two immediately preceding sections of this Order,
we conclude that the section 272(a)(2)(B)(i) exception applies, by its terms, to the origination of
incidental interLATA services that are telecommunications services?°~

94. For the most part, the incidental interLATA services enumerated within the section
272(a)(2)(B)(i) exception are telecommunications services.20 Although the incidental interLATA
services set forth in sections 271(g)(1)(A), (B), and (C) include audio, video, and other
programming services that do not appear to be solely telecommunications services, section 271(h)
specifies that these incidental interLATA services “are limited to those interLATA transmissions
incidental to the provision by a [BOC) or its affiliate of video, audio, and other programming
services that the company or its affiliate is engaged in providing to the public.”209 We therefore
conclude that, pursuant to section 272(a)(2)(B)(i), BOCs are not required to provide the
interLATA telecommunications transmission incidental to provision of the programming services
listed in sections 271 (g)(1 )(A), (B), and (C) through a section 272 separate affihiate.2t0 Moreover,

47 U.S.C. § 272(aX2)(BXi).

207 See suor~ parts ULC and 111.1).

Congress deliberately excluded remote data storage and retrieval services that fall within section 271 (gX4)
from the section 272(aX2XBXi) exception. These services are interLATA information services. See infra paragraph
121.

209 47 U.S.C. § 271(h) (emphasis added).

~‘° Although this determination reflects a refinement itt our analysis of the meaning of sections 271 (g)( I XA),

(B), and (C), and section 272(aX2)(BXi), since our issuance of the OVS Second Report and Order, it is consistent
with cur determination in that proceeding that BOCs are not required to provide open video services through a
section 272 affiliate. See Implementation of Section 302 of the Telecommunications Act of 1996. CS Docket No.
96-46, Second Report & Order, FCC 96-249, ¶ 249 (rel. June 3, 1996) (OVS Second Report & Order’); see also Time
Warner at 33-34. In that proceeding, we concluded that section 653 was silent as to the need for a separate affiliate
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alarm monitoring services, listed as incidental interLATA services under section 271 (g)( I )(D),
are explicitly excepted from the section 272 separate affiliate requirements under section
272(a)(2)(C).

95. In addition, section 271(g)(2), which designates as “incidental interLATA services”
the interLATA provision of “two-way interactive video services or Internet services over
dedicated facilities to or for elementary and secondary schools as defined in section 254(h)(5),”
may encompass services that are not solely telecommunications services.2” The statute does not
classify educational interactive interLATA services as either telecommunications services or
information services. We conclude, however, that the explicit inclusion of section 271(g)(2) in
the list of services subject to the section 272(a)(2)(B)(i) exception exempts educational interactive
interLATA services from the section 272 separate affiliate requirements. This interpretation is
consistent with Congress’s clear intent, expressed in other provisions of the 1996 Act, to promote
the provision of advanced telecommunications and information services, of which educational
interactive interLATA services are examples, to eligible public and non-profit elementary and
secondary schools.”2 The inclusion of educational interactive interLATA services among the list
of “incidental interLATA services” that BOCs could provide immediately upon enactment of the
1996 Act without prior Commission authorization promotes the congressional goal of rapidly
deploying advanced telecommunications by permitting the BOCs to offer such services. Thus,
we further find it reasonable to conclude that Congress did not wish to impose a significant
regulatory barrier, in the form of a separate affiliate requirement, on BOC provision of these
services.”3

96. Additional renulation of incidental interLATA services. We decline to impose the
section 272 separate affiliate requirements on incidental interLATA services that, as discussed

requirement on provision of open video services, and that Congress had expressly directed that Title II requirements
not be applied to the establishment and operation of an open video system under section 653. OVS Second Reoort
& Order at ¶ 249. To the extent we interpreted the section 272(a)(2)(BXi) exemption more broadly in that
proceeding than we do in this proceeding, we determine that our current interpretation is correct.

211 For simplicity, we refer below to the incidental interLATA services described by section 271(gX2) as

‘educational interactive interLATA services.”

212 For example, section 254(hX2) of the Communications Act requires the Commission to establish roles to
enhance the availability of advanced telecommunications and information services to public institutional users. ~
47 U.S.C. § 254(h)(2); Joint Explanatory Statement at 133. In addition, section 706(a) of the 1996 Act requires the
Commission to “encourage the deployment on a reasonable and timely basis of advanced telecommunications
capability to all Americans (including, in particular, elementary and secondary schools and classrooms).’ ~ 1996
Act, § 706(a), 110 Stat. 56, 153 (codified as a note following 47 U.S.C. § 157).

213 We note that even if any of the section 27 l(g)(2) educational interactive interLATA services were subject
to the section 272 separate affiliate requirements under section 272(aX2XC), section 10 mandates that we forbear
from enforcing any statutory or regulatory requirement that is not necessary to ensure just and reasonable charges
and practices in the telecommunications marketplace, or to protect consumers, if we determn inc that such forbearance
would promote competition and is consistent with the public interest. ~47 U.S.C. § 160.
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above, are exempt from those requirements under section 272(a)(2)(B)(i).214 Section 272 itself
does not require the BOCs to provide these services through a separate affiliate. Further, we
conclude as a legal matter that neither section 271(h) nor section 254(k) requires us to impose
the section 272 separate affiliate requirements on exempt incidental interLATA services in order
to protect telephone exchange ratepayers or competition in the telecommunications market.
Moreover, we decline to do so as a matter of policy, because we see no present need to impose
structural separation requirements beyond those mandated by Congress in order to protect against
improper cost allocation and access discrimination. We likewise decline to impose any other
structural separation requirements on BOC provision of these services, as suggested by certain
commenters.215 This decision comports with the Commission’s prior determinations not to impose
structuiai separation requirements in contexts in which it found that nonstructural safeguards
provide sufficient protection against improper cost allocation and access discrimination (~g., BOC
provision of enhanced seMces)?’6

97. Under our rules, the BOCs are subject to existing nonsinictural safeguards in their
provision of incidental interLATA services, and we conclude that these safeguards are sufficient
to protect telephone exchange ratepayers and competition in telecommunications markets, in
accordance with section 271(h). For accounting purposes, incidental interLATA services will be
treated as non-regulated services tinder our Part 32 affiliate transaction rules and Part 64 cost
allocation rules, and accordingly costs associated with provision of those services may not be
allocated to regulated services accounts.211 Further, at the federal level and in many states, the
BOCs are subject to price cap regulation, which reduces their incentive to engage in strategic

~ As noted above, remote data storage and retrieval services that fall within section 271(gX4) are subject to

the section 272 separate affiliate requirements.

215 See, e.g.. MCI ax 10-11 (incidental jnterLATA services should be subject to Competitive Carrier

requirements).

216 See Amendment of Section 64.702 of the Commission’s Rules and Regulations (Computer III), CC Docket

No. 85-229, Phase I, 104 FCC 2d 958 (1986) (Phase I Order), ~ 2 FCC Rcd 3035 (1987) (Phase I
Reconsideration Order), further recon.. 3 FCC Rod 1135 (1988) (Phase I Further Reconsideration Order),
second further recon.. 4 FCC Rcd 5927 (1989) (Phase I Second Further Reconsideration Order); Phase I Order and
Phase I Reconsideration Order vacated, California v. FCC. 905 F.2d 1217 (9th Cir. 1990) LCalifornia 1); Phase 11,
2 FCC Rod 3072 (1987) (Computer ill Phase 11 Order),~ 3 FCC Rod 1150 (1988) (Phase 11 Reconsideration
2~T.), further recon.. 4 FCC Rcd 5927 (1989) (Phase II Further Reconsideration Order); Phase II Order vacated,
California 1. 905 F.24 1217 (9th Cir. 1990); Computer Ill Remand Proceeding, 5 FCC Rcd 7719 (1990) (Q~j~
Remand Order),~ 7 FCC Rod 909 (1992), pets, for review denied. California v. FCC, 4 F.3d 1505 (9th Cir.
1993) (C~1ifornia ffi; BOC Safeguards Order. 6 FCC Rod 7571 (1991), vacated in part and remanded, California v.
~ 39 F.34 919(9th Cir. 1994) (California 111), cert. denied, 115 S. Ct. 1427(1995).

217 See 47 C.F.R. ~ 32.23; 3227; 64.901 ~ See also Implementation of the Telecommunications Act of

1996: Accounting Safeguards Under the Telecommunications Act of 1996. CC DocketNo. 96-150, Report & Order,
FCC 96-490, parts IILB.2.b, IV.B.4 (rel. Dec. 24, 1996) (Accounting Safeguards Order).
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cost-shifting behavior.218 The BOCs are also subject to the section 251 interconnection and
unbundling requirements, which compel them to make available to other telecommunications
carriers the local network elements and local exchange facilities that such carriers may require
to provide services comparable to the incidental interLATA services listed in section 271(g).219
Further, the BOCs are subject to network disclosure requirements imposed by section 251 (c)(5),
which require them to give timely information about network changes to their affiliates’
competitors.23°

98. Given the complement of nonstructural safeguards to which the BOCs are subject
in their provision of incidental interLATA services, we find that the record in this proceeding
does not justify the imposition of additional nonstructural safeguards on these services. We
decline to extend to the integrated provision of incidental interLATA services any of the section
272(c) and 272(e) nondiscrimination requirements that depend on the existence of a section 272
affiliate, as suggested by AT&T.nI Further, we decline to adopt any additional unbundling
requirements applicable to BOC provision of incidental interLATA services, as suggested by
MCI.m We agree with BellSouth that it would be inconsistent with the 1996 Act for us to
require the BOCs to unbundle and make available interLATA transmission services that they are
not authorized to provide except as components of an incidental interLATA service (j~, without
obtaining prior authorization under section 271 or complying with the section 272 separation
requirements)?~ For the foregoing reasons, we decline to adopt any additional structural or
nonstructural safeguards applicable specifically to BOC provision of incidental interLATA
services.

“° See. e.e.. Bell Atlantic, Exhibit I, at 1-2.

219 See 47 U.S.C. §~ 25 1(cX2) and (3). In addition, the Commission’s Open Network Architccture(O1’.4,) rules

provide a mechanism for competitors that are not telecommunications carriers to obtain access to network elements
and facilities used in the provision of information services. ~ Computer 11] Further Remand Proceedings: Bell
Operatijlg Company Provision of Enhanced Services, CC DocketNo. 95-20, Notice ofProposed Rulemaking, 10 FCC
Rcd 8360, 8374-75, ~ 19-22 (1995) (Coir~puter III Further Remand Proceedings). These Q~{~ requirements apply
to the BOCs regardless of whether they provide information services on an integrated or separated basis. See
Comouter III Remand Proceedings, CC Docket No. 90-368, Report & Order, 5 FCC Rcd 7719(1990) (QNKRemand
~ As discussed j~ at part 1JLF.4, the ~ requirements remain in place pending our completion of the
Computer III Further Remand Proceedings.

~ Second interconnection Order at ¶~ 165-260. Pending conclusion of the Computer ill Further Remand
Proceedings, BOCs are also subject to the Computer Ill network disclosure requirements. See Computer 111 Phase
II Order, 2 FCC Rcd at 3086, 3091-3093, ¶~J 102, 134-140.

23) See AT&T at 11-12; see also infra parts V and VI.

~ MCI at 11-12.

233 ~ BellSouth Reply at 26.
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F. interLATA Information Services

1. Relationship Between Enhanced Services and Information Services

a. Background

99. In the Notice, we sought comment on the services that are included in the statutory
definition of “information service,”~ and whether that term encompasses all activities that the
Commission classifies as “enhanced services.”~ We noted that the statutory definition of
“information service” is based on the definition used in the MFJ, and that prior to passage of the
1996 Act, neither the Commission nor the MFJ court resolved the question of whether the
definition of enhanced services under the Commission’s rules was synonymous with the definition
of information services under the MFJ.

b. Comments

100. Virtually all parties that commented on this issue agree that the statutory term
“information services” encompasses all activities that fall within the Commission’s definition of
“enhanced services.”~ The majority of commenters, including BOCs, interexchange carriers, and
certain organizations representing information service providers (ISPs), advocate that the

“~ The Act defmes “information service” as “the offering of a capability for generating, acquiring, storing,
transforming, processing, retrieving, utilizing, or making available information via telecommunications,and includes
electronic publishing, but does not include any use of any such capability for the management, control, or operation
of a telecommunications system or the management of a telecommunications service.” 47 U.S.C. ~ 153(20).

225 Notice atj 42. Under the Commission’s rules, the term “enhanced services” refers to “services, offered over

common carrier transmission facilities used in interstate communications, which employ computer processing
applications that act on the format, content, code, protocol or similar aspects of the subscriber’s transmitted
information; provide the subscriber additional, different, or restructured information; or involve subscriber interaction
with stored information.” ~ 47 C.F.R. ~ 64.702(a); see also North American Telecommunications Association
Petition for Declaratory Rulinz under Section 64.702 of the Commission’s Rules Regarding the Inteeration of
Cci~trex. Enhanced Services, and Customer Premises E~~uipment. ENF No. 84-2. Memorandum Opinion & Order,
101 FCC 2d 349 (1985) (NATA Centrex Order’),~ 3 FCC Rcd 4385 (1988) (NATA Centrex Reconsideration

Eut see Ameritech at 69 (asserting that an enhanced service is not the same as an information service); Bell
Atlantic, Exhibit 1, at 2-3 (asserting that “information services” do not include protocol processing services, which.
with three limited exceptions, are considered “enhanced services”).
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Commission interpret “information services” to be coextensive with “enhanced services.”~7 Other
commenters interpret “information services” to be broader than “enhanced services.tlm

101. Parties disagree about whether “protocol processing” services fall within the
statutory definition of “information services.”~ Bell Atlantic and U S West argue that protocol
processing services are not information services, because they do not transform or process the
content of the information transmitted by the subscriber?~° In contrast, ITI, ITAA, and Sprint
assert that protocol conversion falls within the statutory definition of an information service,
because that definition does not specify that such services must transform or process the content
of information transmitted.23’

c. Discussion

102. We conclude that all of the services that the Commission has previously considered
to be “enhanced services” are “information services.” We are persuaded by the arguments
advanced by ITAA, CIX, and others, that the differently-worded definitions of “information

~ See, e.g~, PacTel ax 9; USTA at 16; MCI at 16; Sprint at 16-17; ITAA at 12-14; hA Reply at 1-3; CT.X
Reply at 3-4; ITJJITAA Reply at 15.

~ See, e.g., BellSouth at 27 n.67 (“information services” include live operator telemessagiag services, but
“enhanced services’ do not, because such services are not “computer processing applications”); AT&T at 12 n.13
(same); U S West at 11-12 (“enhanced services” are limited to those services offered over common carrier
transmission facilities used in interstate communications); CIX Reply at 3.

n~ The Common Carrier Bureau previously explained the term “protocol processing” as follows:

“Protocol” refers to the ensemble of operating disciplines and technical parameters that must be
observed and agreed upon by subscribers and carriers in order to permit the exchange of
information among terminals connectedto a particulartelecommunicationsnetwork. A subscriber’s
digital transmission necessarily consists of two components: information-bearing symbols and
protocol-related symbols. .. . “Protocol processing’ is a generic term, which subsumes “protocol
conversion” and refers to the use of computers to interpret and react to the protocol symbols as the
information contained in a subscriber’s message is routed to its destination. “Protocol conversion”
is the specific form of protocol processing that is necessary to permit communications between
disparate terminals or networks.

IDCMA Petition for a Declaratory Ruling That AT&T’s Intersoan Frame Relay Service is a Basic Service,
Memorandum Opinion & Order, 10 FCC Rcd 13,717, 13,717-18 n.5 (Corn. Carrier Bur. 1995) (Frame Relay Order).

~° Bell Atlantic, Exhibit 1, at 2-3; accord US West at 13. Compare PacTel at 9 (Commission should exclude

from the defmition of information services the three types of protocol conversion that it does not consider to be
enhanced services).

231 ITIJITAA Reply at 15-16; Sprint Reply at 10.
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services” and “enhanced services” can and should be interpreted to extend to the same
functions.2~2 We believe that interpreting “information services” to include all “enhanced
services” provides a measure of regulatory stability for telecommunications carriers and ISPs
alike, by preserving the definitional scheme under which the Commission exempted certain
services from Title II regulation. We agree with ISPs that regulatory certainty and continuity
benefits both large and small service providers?~ In sum, we find no basis to conclude that by
using the MFJ term “information services” Congress intended a significant departure from the
Commission’s usage of “enhanced services.”

103. We also find, however, that the term “information services” includes services that
are not classified as “enhanced services” under the Commission’s current rules. Stated differently,
we conclude that, whiie all enhanced services are information services, not all information
services are enhanced services. As noted by U S West, “enhanced services” under Commission
precedent are limited to services “offered over common carrier transmission facilities used in
interstate communications,” whereas “information services” may be provided, more broadly, “via
telecommunicafions.”~ Further, we agree with BellSouth and AT&T that live operator
telemessagirig services that do not involve “computer processing applications” are information
services, even though they do not fall within the definition of “enhanced services.”~

104. We further conclude that, subject to the exceptions discussed below, pràtocol
processing services constitute information services under the 1996 Act We reject Bell Atlantic’s
argument that “information services” only refers to services that transform or process the content
of information transmitted by an end-user, because we agree with Sprint that the statutory
definition makes no reference to the term “content,” but requires only that an information service
transform or process “information.”~ We also agree with ITI and ITAA that an end-to-end
protocol conversion service that enables an end-user to send information into a network in one
protocol and have it exit the network in a different protocol clearly “transforms” user
information.~7 We further find that other types of protocol processing services that interpret and
react to protocol information associated with the transmission of end-user content clearly
“process” such information. Therefore, we conclude that both protocol conversion and protocol
processing services are information services under the 1996 Act

~ ITAA at 13-14; CIX Reply at 3-4.

~ ~L ITAA at 14; ILk Reply at 1-3; ITIJITAA Reply at 18.

~ USWetatfl-12.

~ S~ee Infra part IU.G2.

~ Bell Atlantic, Exhibit I, at 2; Sprint Reply at 10.

~ ITII1TAA Reply at 17.
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105. This interpretation is consistent with the Commission’s existing practice of treating
end-to-end protocol processing services as enhanced services7~8 We find no reason to depart
from this practice, particularly in light of Congress’s deregulatory intent in enacting the 1996
Act?39 Treating protocol processing services as telecommunications services might make them
subject to Title II regulation. Because the market for protocol processing services is highly
competitive, such regulation is unnecessary to promote competition, and would likely result in
a significant burden to small independent ISPs that provide protocol processing services. Thus,
policy considerations support our conclusion that end-to-end protocol processing services are
information services.2~°

106. We note that, under Computer II and Computer III. we have treated three
categories ofprotocol processing services as basic services, rather than enhanced services, because
they result in no net protocol conversion to the end-user. These categories include protocol
processing: 1) involving communications between an end-user and the network itself~ for
initiation, routing, and termination of calls) rather than between or among users; 2) in connection
with.the introduction of a new basic network technology~ (which requires protocol conversion to
maintain compatibility with existing CPE); and 3) involving internetworking (conversions taking
place solely within the carrier’s network to facilitate provision of a basic network service, that

~ SeeBellOperatingComvaniesjoint Petition for Waiverof Computer II Rules. Order, 10 FCC Red 13,758,
13,766, ¶ 51 and 13,770-13,774, app. A (1995) (~3OC CET Plan Approval Order~ (approving PacTel CEI plan for
provision of enhanced protocol processing services, as well as CEI plan amendments by BeU Atlantic, BellSouth,
SWBT, and U S West); see e.g. The Ameritech Operating Companies Plan to Provide Comparably Efficient
Interconnection to Providers of Enhanced Protocol Processing Services, Memorandum Opinion & Order, 5 FCC Red
3231 (Corn. Car. Bur. 1990); New England Telephone and Telesraph Company and New York Telephone Company
Plan to Provide Comparably Efficient Interconnection to Providers of Enhanced Protocol Processing Services.
Memorandum Opinion & Order, S FCC Red 56 (Corn. Car. Bur. 1990); South Central Bell Telephone Company and
Southern Bell Telephone and Telegraph Company Plan for Comparably Efficient Interconnection of Enhanced
Services Providers for Synchronous Protocol Processing Services. Memorandum Opinion & Order, 4 FCC Red 6825
(Corn. Car. Bur. 1989).

n~ We observe that the arguments raised by Bell Atlantic and U S West in favor of treating protocol processing

services as telecommunications services are quite similar to arguments that the Commission considered and rejected
nearly ten years ago in the Computer III Phase II Order, which affirmed the status of protocol processing as an
enhanced service. See Comnuter 111 Phase II Order. 2 FCC Red at 3078, ¶ 43. In that decision, the Commission
found, among other things, that protocol processing services were being effectively provided on a competitive,
unregulated basis, and that reclassifying such services as basic services could cloud the regulatory boundary between
basic and enhanced services.

240 To the extent that BOCs suggest that the section 272 separate affiliate requirements will impair their

provision of protocol processing services, we note that under our Computer Ill rules, they may continue to provide
intraLATA protocol processing services on an integrated basis, pursuant to a CEI plan that has been approved by
the Commission. We agree with ITI and TTAA that requiring the BOCs to provide interLATA protocol processing
service through a section 272 separate affiliate merely requires them to negotiate the same organizational boundaries
and service integration issues that their ISP competitors routinely face. ~ ITIIITAA Reply at 18-19.
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result in no net conversion to the end-user).24’ We agree with PacTel that analogous treatment
should be extended to these categories of “no net” protocol processing services under the statutory
regime?42 Because “no net” protocol processing services are information service ca~bilities used
“for the management, control, or operation of a telecommunications system or the management
of a telecommunications service,” they are excepted from the statutory definition of information
service.243 Thus, “no net” protocol conversion services constitute telecommunications services,
rather than jnforrnation services, under the 1996 Act.

107. We further find, as suggested by PacTel, that services that the Commission has
classified as “adjunct-to-basic” should be classified as telecommunications services, rather than
information services.2~ In the NATA Cernrex order, the Commission held that the enhanced
services definition did not encompass adjunct-to-basic services?45 Although the latter services
may fall within the literal reading of the enhanced service definition, they facilitate establishment
of a basic transmission path over which a telephone call may be completed, without altering the
fundamental character of the telephone service. Similarly, we conclude that “adjunct-to-basic”
services are also covered by the “telecommunications management exception” to the statutory
definition of inforpiation services, and therefore are treated as telecommunications services under
the 1996 Act.

2. Distiugnishing InterLATA Information Services subject to Section 272 from
IntraLATA Information Services

a. Background

108. In the Notice, we sought comment on how to distinguish between interLATA
information services, which are subject to the section 272 separate affiliate requirements, and

~‘ Frame Relay Order, 10 FCC Red at 13,719, ¶‘~ 14-16; Computer III Phase 11 Orjlcr, 2 FCC Red at 3081-82,
¶~ 64-71. An exaxnpleof the third type of protocol conversion occurs when a carrier converts from X.25 to X.75
formatted data at the originating end within the network, transports the data in X.75 fonnat, and then converts the
data back to X.25 format at the terminating eni

242 PacTel a: 9.

~ ~g47 U.S.C. ~ 153(20).

‘-~~ PacTel at 9. PacTel argues that such treatment of “adjunct-to-basic” services would correspond to the

statutory definition of information services, which “does not include any use of any such capability for the
management, control, or operation of a telecommunications system or the management of a telecommunications
service.” 47 U.S.C. § 153(20); see also U S West at 13.

~ NATA Cenirex Ord~, 101 FCC 2d at 359-361, ¶124-28. Adjunct-to-basicservices include, ~rg]ja, speed
dialing, call forwarding, computer-provided directory assistance, call monitoring, caller i.d., call tracing, call
blocking, call return, repeat dialing, and call tracking, as well as certain Centrex features.
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intraLATA information services, which are not.2~ In particular, we asked whether an information
service should be considered an interLATA service only when the service actually involves air.
interLATA telecommunications transmission component, or, alternatively, when it potentially
involves interLATA telecommunications transmissions (e.g., the service can be accessed across
LATA boundaries).247 We further sought comment regarding how the manner in which a BOC
structures its provision of an information service may affect whether the service is classified as
interLATA.248

109. We also invited comment on whether a particular service for which a BOC had:
applied for or received an MFJ waiver should presumptively be treated as an interLATA’
information service subject to the separate affiliate requirements of section 272.249 In addition,
we sought comment on whether we should presume that services provided by BOCs pursuant to
CEI plans approved by the Coniniission prior to the enactment of the 1996 Act are iritraLATA
information services?50

b. Comments

110. InterLATA Transmission/Resale: The BOCs, AT&T, and MCI argue that, for an
information service to be considered an interLATA information service, the BOC must provide
as a necessary component thereof telecommunications between a point located in one LATA and
a point outside that LATA.tsI Certain of the BOCs argue that only interLATA information
services in which the BOC’s own facilities or services carry the information service across LATA
boundaries are subject to section 272 separate affiliate requirements; services in which the
interLATA telecommunications transmission component is provided through resale are not subject
to section 272.252 USTA argues that BOC provision of interLATA transmission through resale

~ Notice at ¶ 44.

247 Ii at ¶ 4.4.

~ Id. at ¶ 45. For example, we asked whether an interLATA information service required non-transmission
computer facilities used in the provision of the service located in a different LATA from the end-user, or non-
transmission facilities located in different LATAs.

249 ld.at~46.

n~ 1d.at~47.

n~ Ameritech at 67-69; AT&T at 13-14; Bell Atlantic, Exhibit 1, at 3-5; BellSouth at 25; MCI at 17; NYNEX
at 42-45; PacTel at 10; U S WEST at 9; Bell Atlantic Reply at 15-17; NYNEX Reply at 27-28.

252 Bell Atlantic, Exhibit I, at 3-5; see also U S West at 9; USTA at 14; Ameritech Reply at 34; U S West

Reply at 29. But see Bell Atlantic Reply at 16 (arguing that interLATA information services are those services that
a BOC or its affiliate carries across LATA boundaries, either through its own facilities, or via facilities it leases and
resells as its own).
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does not raise improper cost allocation and discrimination concerns.~3 In conirast, several
potential telecommunications competitors argue that, in accordance with MFJ precedent, BOC
provision of an information service with an interLATA transmission component is an interLATA
information service, regardless of whether transmission is provided over resold facilities or the
BOC’s own facilities?~

111. InterLAlA Access. AT&T and the BOCs argue that an information service may
not be considered interLATA merely because it may be accessed on an interLATA basis by
means independently chosen by the customer, such as the services of the customer’s presubscribed
interexchange provider.255 In contrast, several potential telecommunications competitors and 1SPs
urge the Commission to defme InterLATA information services to include any information service
that is capable of being accessed across LATA boundaries.2~

112. Bundling. AT&T and several of the BOCs assert that an information service is
only subject to the section 272 separate affiliate requirement if the interLATA
telecommunications transmission component is a bundled component of the information service?57
The BOCs further state that where an interLATA telecommunications service and information
service are separately purchased, even if both services are provided by the BOC or its affiliate,
they should not be treated together as an interLATA information service?53 MCI conditionally
agrees with that position.259

~‘ USTA at 14; USTA Reply at 17.

“ AT&T Reply at 4 n.6 (citing United States v. Western Electric, 907 F.2d 160, 163 (D.C. Cir. 1990)); see
~ MCI at 17; MPS Reply at 9.

~ ~ AT&T at 14; Bell Atlantic, Exhibit 1, at 4; BellSouth at 25; NYNEX at 43-44; PacTel at 12; U S West
at 9-10; Ameritech Reply at 33-34; Bell Atlantic Reply at 15-16; BellSouth Reply at 23; PacTel Reply at 5; U S
West Reply at 27-28.

~ hg,., ITAA at 9-10 (arguing that inforn~ation services capable of providing access to or being accessed by
interLATA facilities should be classified as interLATA information services); Sprint at 17-18; TRA at 11-12;
ITIJITAA Reply at 7-8; see also VoiceTel at 11-12; MFS Reply at 12-13.

~ NYNEX at 43,45; Ameritech at 67 (specifying that the interLATA transmission service and the information

service must be provided together for a single charge); see also AT&T at 13-14.

n~ NYNEX at 43; U S West at 9-10; accord BellSouth at 25.

“~ MCI Reply at 10-Il (the ~OC must provide the interLATA telecommunications service through a section
272 affiliate, after having obtained Commission authorization under section 271); see also MFS Reply at 9 (customer
must establish an independentrelationshipwith interLATAtelecommutlicatioflscarTier). But seeTime WarnerReply
at 7-8 (arguing that allowing BOCs separately to provide intraLATA information service and interLATA transmission
WQl~Id permit them Eo circunivent Congress’s clear separate affiliate requirement).
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113. Remote Databases/Network Efficiency. Several of the BOCs argue that certain
interLATA information services should not be subject to the section 272 separate affiliate
requirements. For example, they argue that information services in which the BOC locates a non
transmission database or processor in another LATA are not interLATA information services
subject to section 272, but are incidental interLATA services, pursuant to section 271(g)(4).26°
They also contend that, where an information service involves interLATA transmission that is
provided outside the control of the user solely to incorporate network efficiencies, that
information service is excluded from the definition of interLATA information services.26’

114. presumptions Regarding Previously Authorized Information Services. Certain
BOCs argue that we should presume that BOC provision of an information service without art
MZFJ waiver (i.e., pursuant to a CE! plan) is an intraLATA service.2~2 MCI and TEA argue that,
when a BOC has sought or obtained an MFJ waiver to provide an information service prior ~o
enactment of the 1996 Act, that information service should be presumed to be interLATA.263

c. Discussion

115. InterLATA Transmission/Resale. We conclude that, as used in section 272, the
term “interLATA information service” refers to an information service that incorporates as a
necessary, bundled element an interLATA telecommunications transmission component, provided
to the customer for a single charge.2~ We find, as noted in the comments of AT&T, MCI, and
the BOCs, that this defmition of interLATA information service conforms to the MFJ precedent
in this area.265 We further conclude that a BOC provides an interLATA information service when

~° Bell Atlantic, Exhibit 1, at 5; see also Ameritech at 67-68; BellSouth Reply at 23-24. But see MCI Reply

at 9-10; Sprint Reply at 10.

261 BellSouth at 25; see also U S West at 10; PacTel at 10-Il; PacTel Reply at 6. PacTel notes that, under the

MFJ, a BOC could route exchange and exchange access traffic outside the LATA in which it originated for call
processing (switching and screening) so long as the traffic returned to the original LATA for termination or delivery
to an interexchange provider’s point of presence. PacTel at 10-Il.

262 NYNEX at 45 n.61; Bell Atlantic, Exhibit 1, at 4; U S West at 21. But see ?S{FS Reply at 15 (satisfaction

of the CEI requirements is inelevant to classification of services as interLATA or intraLATA).

263 MCI at 17; TRA at 11-12.

“ An interLATA transmission component is “necessary” to an interLATA information service if it must be
used in order for the end-user to make use of the information service capability. For example, a BOC may provide
data storage and retrieval services to customers throughout its service region, using one centralized computer data
storage facility and dedicated interLATA transmission links that connect the end-user with the data storage fbcility.
In this case, the dedicated interLATA transmission links are “necessary” to the BOC’s provision of centralized,
interLATA data storage and retrieval services.

~‘ See United States v. Western Electric, 907 F.2d 160, 163 (D.C. Cir. 1990) (“[Wjhen information services
are. . . bundled with leased interexchange lines, the activity is covered by the [AT&T Consent] decree.”)
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it provides the interLATA telecommunications transmission component of the service either over
its own facilities, or by reselling the interLATA telecommunications services of an interexchange
provider. This conclusion also comports with MFJ precedent?~

J16. USTA contends that BOC provision of interLATA transmission through resale
should l~e permitted because it does not raise improper cost allocation and discrimination
concerns?~ This argument, however, does not address the key issue of what is required by the
statute. As discussed above, we find that section 601(a) of the 1996 Act indicates that Congress
intended the provisions of the 1996 Act to supplant the MFJ.2~ Therefore, we conclude that the
restrictions imposed by the 1996 Act on BOC provision of interLATA services, like the
interLATA restrictions imposed under the MFJ, apply to services provided through resale, as well
as to services provided through the BOC’s own transmission facilities. Moreover, we decline to
adopt PacTel’s suggestion that end-user receipt of an “interLATA benefit” should be the test for
determining whether an information service is interLATA.2~ PacTel’s proposed test is
inconsistent with MFJ precedent and would be very difficult to administer. Finally, we reject the
arguments raised by Sprint and IVtFS that we should classify all information services as
interLATA services because of the difficulties inherent in distinguishing between interLATA and
intraLATA information services7~° We conclude that it is possible to distinguish between
interLAlA and intraLATA information services by applying the rule established by this Order.

117. InterLATA Access. We agree with AT&T and the BOCs that an information
service may not be considered interLATA merely because it may be accessed on an interLATA
basis by means independently chosen by the customer, such as a presubscribed interexchange
carrier. In interpreting the statutory restrictions on BOC provision of interLATA information
services, we are concerned not with the manner in which an information service is used, but
rather with the components of the service that are provided by the BOC. When a BOC is neither

~ United States v. Western Electric. 907 F.2d at 163 (‘We do not agree. . . that a distinction should be
drawn between leasing lines, on the one hand, and acquiring or constructing them, on the other. A taxi company,
for instance, offers taxi service for hire whether or not it owns or leases its cabs. The critical distinction under the
decree, is not whether the 130C owns the interexchange capacity, but whether it ‘provide[s)’ interexehange service
to its customers.”)

•~ USTA Reply at 17.

~.6 See supra paragraph 31.

‘~‘ PacTel at 11-12. PacTel’s example of a service that should be classified as an intraLATA information
service, because it provides no direct interLATA benefit to the end-user, is a gateway service located in a distant
LATA used by a San Francisco end-user to obtain information from San Francisco area libraries. PacTel’s example
of an information service that provides a direct interLATA benefit to the end-user is an e-mail service that allows
exchange of messages between users in different LATAs.

270 Sprint at 17-18; MFS Reply at 12-13 (because major ISPs do not provide intraLATA-only information

services, the Commission should declare that all BOC information services are interLATA); see also VoiceTel as 11;
ITIJITAA Reply at 7-8.
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providing nor reselling the interLATA transmission component of an information service that may
be accessed across LATA boundaries, the statute does not require that service to be provided
through a section 272 separate affiliate. We reject MFS’s contention that, where an interLATA
transmission service is necessary for a customer to obtain access to a particular BOC-provided
information service, that information service should be considered interLATA, even if the
necessary interLATA transmission component is separately provided by another carrier771 In
such circumstances, the BOC is not providing any interLATA services, and therefore is not
required by section 272 to provide the information service in question through a separate affiliate.

118. Moreover, as the BOCs point out, if we were to determine that the mere possibility
of interLATA access was sufficient to classify an information service as an interLATA service,
that rule would render any telecommunications service that carries traffic that originates in one
LATA and terminates in another, including locai exchange service and exchange access service,
an interLATA service.27~ Congress clearly did not intend that result.

119. In addition, we agree with the BOCs that classifying information services as
interLATA solely because end-users may obtain access to the service across LATA boundaries
would represent a significant departure from Commission precedent, as weil as from MFJ
precedent?73 BOCs are currently providing a number of information services on an integrated
basis pursuant to the Commission’s ComDuter Ill regulations, and users may obtain access to
some, if not all, of these services on an interLATA basis?7’~ If we were to determine that these
services were interLATA services simply because end-users may obtain access across LATA
boundaries, BOCs would have to change the manner in which they are providing many of these
services, which would likely result in lost efficiency and disruption of services to customers77~
We see no basis in the statute to adopt such an interpretation, as sections 271 and 272 are
intended to govern the BOCs’ provision of services that they were previously prohibited from
providing under the MFJ, not services that they were previously authorized to provide under the
MFJ.

120. Bundling. As we concluded above, an interLATA information service incorporates
a bundled interLATA telecommunications transmission component. When a customer obtains
interLATA transmission service from an interexchange provider that is not affiliated with a BOC,

~ MFS Reply at 9.

~ NYNEX at 43; U S West at 10; Ameritech Reply at 33-34; Bell Atlantic Reply at 15.16.

~ ~ Bell Atlantic, Exhibit 1, at 4-5; PacTel at 10-Il (under the MFJ, if a necessary interLATA transmission
component of an information service is provided by an interexchange carrier that is not selected by the BOC, the
service would not be considered a BOC-provided interLATA information service); see also Ameritech Reply at 33.

~ BOC CEI Plan Ao~roval Order. 10 FCC Rcd at 13,770-74, app. A.

273 See, e.g., Bell Atlantic, Exhibit 1, at 4-5.
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the use of that transmission service in conjunction with an information service provided by a
BOC or its affiliate does not make the information service a BOC interLATA service offering.
A customer also may obtain an in-region interLATA telecommunications service from a BOC
section 272 affiliate that the customer uses in conjunction with an intraLATA information service
provided by that affiliate or by the BOC itself. When such telecommunications and information
services are provided, purchased, and priced separately, we conclude that they do not collectively
constitute an interLATA information service offering by the BOC.”6 In such a situation, the
BOC would, of course, be required to provide the in-region interLATA transmission service
pursuant to section 271 authorization and the section 272 separate affiliate and nondiscrimination
requirements. The BOC could choose to provide the separate, intraLATA infonnation service
either on an integrated basis, in compliance with the Commission’s CEI and Q1~ requirements,
or through a separate affiliate.

121. Remote Databases/Network Efficiency. BOCs may not provide interLATA
services in their own regions, either over their own facilities or through resale, before receiving
authorization from the Commission under section 271(d). Therefore, we conclude that BOCs may
not provide interLATA information services, except for information services covered by section
271(g)(4), in any of their in-region states prior to obtaining section 271 authorization.~ Section
271(g)(4) designates as an incidental interLATA service the interLATA provision by a BOC or
its affiliate of ~‘a service that permits a customer that is located in one LATA to retrieve stored
information from, or file information for storage in, information storage facilities of such
company that are located in another LATA.’2” Because BOCs were able to provide incidental
interLATA services immediately upon enactment of the 1996 Act, they may provide laterLATA
information services that fall within the scope of section 271(g)(4) without receiving section
271(d) authorization from the Commission. Since section 271(g)(4) services are not among the
incidental interLATA services exempted from section 272 separate affiliate requirements,
however, they must be provided in compliance with those requirements. To the extent that
parties have argued in the record that centralized data storage and retrieval services that fall
within section 271 (g)(4) either are not interLATA information services, or are not subject to the
section 272 separate affiliate requirements, we specifically reject these arguments?~

122. We also reject the BOCs’ argument that their use of interLATA tr~nsmisSiän,
outside the control of the end-user and solely to maximize network efficiencies, in connection
with the provision of an information service, does not render that information service interLATA

376 We note that even when an information service and interLATA transmission service are ostensibly separately
priced, if the BOC offers special discounts or incentives to customers that take both services, this would constitute
sufficient evidence of bundling to render the information service an interLATA information service.

47 U.S.C. § 271(gX4).

~‘ ~ Bell Atlantic, Exhibit 1, at 5; see also Ameritech at 67; BellSouth Reply at 23-24.
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in narure.2~ Whenever interLATA transmission is a component of an information service, that
service is an interLATA information service, unless the end-user obtains that interLATA
transmission service separately, ~ from its presubscribed interexchange provider.- To the extent
that BOCs are allowed to perform certain interLATA call processing functions associated with
their provision of telephone exchange service or exchange access service in connection with an
intraLATA information service, however, they may continue to do so without transforming that
information service into an interLATA information service.2~° -

123. We also reject PacTel’s claim that a BOC’s use of interLATA transmission solely
for its own business convenience in providing an information service fails within the
“telecommunications management exception” to “information service.”2~ We disagree with
PacTel’s assertion that this practice is covered by the “technical management exception,” because
the BOC would be providing interLATA transmission in connection with the management of an
information service, not “the management of a telecommunications service,” as specified by
section 3(20). Further, as noted above, we believe that the “telecommunications management
exception” is analogous to the Commission’s classification of certain services as “adjunct-to-
basic;” that is, it covers services that may fit within the literal reading of the information services
definition, but that are used to facilitate the provision of a basic telecommunications transmission
service, without altering the character of that service.2u In other words, the “technical
management exception” relates to the classification of services as either telecommunications
services or information services; it has no bearing upon the classification of either of these types
of services as intraLATA or interLATA. As such, the “telecommunications management
exception” provides no safe-harbor—for-interLA-TA-~transrnission---sewices-employed by-~BOCs in
connection with the provision of information services.

124. Presumptions Recardin~ Previously Authorized Information Services. With respect
to information services that the BOCs were authorized to provide prior to passage of the 1996
Act, we conclude that as a matter of administrative convenience it is helpful to establish several

~‘ PacTel at 10-11; PacTel Reply at 6; see also BellSouth at 25; U S West at 10.

~ For example, under the MFJ, BOCs were permitted to use interLATA “Official Services Networks” to
perform on a centralized basis certain network functions associated with their provision of exchange and exchange
access services, including trunk and switch monitoring and control, call routing, directory assistance, repair calls, and
internal business communications. ~ United States v. Western Electric. 569 F. Supp. 1057, 1097-1101 (DD.C.
1983). Although BOCs were entitled to provide out-of-band signalling associated with their own exchange services
on a centralized basis, the MF3 court denied their request to furnish such signalling to interexchange carriers on a
centralized basis, instead requiring them to establish interconnection with their signal transferpoints (STPs) in each
LATA. See United States v. Western Electric, 131 F.R.D. 647 (D.D.C. 1990), ~ 969 F.2d 123F(D.C. Cir.
1992). Under the 1996 Act, the BOCs are now entitled to provide signaling information associated with both
intraLATA services and interLATA services on a centralized basis. ~ 47 U.S.C. §~ 271(g)(5) and (g)(6).

~ Pactel at 10-Il (citing 47 U.S.C. ~ 153(20)).

~ See supra paragraph 107.

21965

485
HeinOnhine -- 11 No. 38 F.C.C.R. 21965 1996



Federal Communications Commission FCC 96-489

rebuttable presumptions regarding intraLATA or inierLATA classification. Thus, we will
presume that information services that BOCs were authorized to provide pursuant to CEI plans,
without MEl waivers, are intraLATA information services. Similarly, we will presume that
information services for which BOCs were required to obtain MFJ waivers are interLATA
information services. We conclude that these presumptions are rebuttable, rather than conclusive,
because the BOCs have noted that, for expediency purposes, they sometimes requested and
obtained MFJ waivers in order to provide services that were not clearly interLATA in nature?u
Thus, a BOC would be able to rebut the presumption that an information service provided
pursuant to an MFJ waiver is an interLATA information service by showing that it had obtained
a waiver to provide the service on an intraLATA basis prior to 1991. Similarly, the presumption
that an information service provided pursuant to a CEI plan i~ an intratATA information service
may be rebutted by a showing that the information service incorporates a bundled, interLATA
telecommunications transmission component, as specified in this Order.

3. BOC-provided Internet Access Services

a. Background

125. On June 6, 1996, the Common Carrier Bureau (Bureau) released an order
approving a CE1 plan filed by Bell Atlantic for the provision of Internet Access Service.25’ MFS
had filed comments opposing Bell Atlantic’s plan, arguing, inter ~jg, that Bell Atlantic’s Internet
access service offering is an interLATA service that Bell Atlantic may only provide through a
section 272 affiliate after obtaining section 271 authorization from the Commission.2~ Following
release of the Bell Atlantic CET Plan Order, MFS filed a petition for reconsideration of that
Order, raising similar arguments.25’ At about the same time, Southwestern Bell Telephone
Company (SWBT) filed a CEI plan for Internet Support Services.U7 On July 25, 1996, one week
after the Commission released the Notice in this proceeding, MFS filed with the Commission a
petition seeking to consolidate proceedings related to the Bell Atlantic CEI Plan Order

~ NYNEX at 45 n.6 1; Ameritech at 69 (noting that prior to 1991, BOCs required MFJ waivers to provide
information services at all, even on an inImLATA basis); PacTel Reply at 6.7.

256 Bell Atlantic Telephone Companies Offer of Comparabjy~flicieni Interconnection to Providers of Internet

Access Set-vices, Order, it FCC Rcd 6919 (Corn. Car. Bur. t996~ (flell Atlantic Internet Access CET Plan Order).

~ See ~jl Atlantic Inteniet Access CEI Plan Order at ~] 4~ (citing Comments of MFS Communications
Company, Inc., at 8 (filed Apr11 12, 1996)).

U~ Petition for Reconsideration of MFS Communications Company. Inc., CCBPoI 96-09, at 12-20 (filed July

3, 1996). This petition was subsequently put on public notice by the Bureau. ~ Pleading Cycle Established on
MFS Communications Company Inc.’s Petition for Reconsideration, CCBPoI 96-09, Public Notice, DA 96-1102 (rel.
Jul. 10, 1996).

~ See Pleading Cycle Established for Comments on SWBT’s Comoarably Efficient Interconnection Plan for

Internet Suvport Services. CC Docket Nos. 85-229, 90-623 & 95-20, Public Notice. DA 96-1031 (rd. June 26, 1996).
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reconsideration and the SWBT Internet support CEI plan with the instant proceeding, on the
grounds that the three proceedings raise similar novel, policy, factual, and legal arguments.2sa
Although the Notice in the instant proceeding did not specifically seek comment~ on the proper
classification or regialatoiy treatment of BOC-provided Internet services and Internet access
services under the 1996 Act, several parties discussed these matters in their comments, in the
course of addressing how we should define “interLATA information services.”

b. Comments

126. MFS argues that nil Internet services are interLATA services and, hence, Internet
services provided by the BOCs are interLATA information services subject to the section 272
separate affiliate requirements.2~ In response, the BOCs argue that it is possible for them to
provide on an intraLATA basis an Internet access service that allows a customer to connect to
an Internet service provider’s point of presence (POP) using the traditional local loop, and that
such service should be classified as an intraLATA information service?~°

C. Discussion

127. The preceding sections of this Order establish a definition of “interLATA
information service” that should assist the BOCs and other interested parties in determining the
types of information services that the BOCs are statutorily-required to provide through section
272 affiliates. If a BOC’ s provision of an Internet or Internet access service~ (or for that matter,
any information service) incorporates a bundled, in-region, interLATA transmission component
provided by the BOC over its own facilities or through resale, that service may only be provided
through a section 272 affiliate, after the BOC has received in-region interLATA authority under
section 271. We believe that this is not the appropriate forum for considering whether the
various specific Internet services provided by the BOCs are “interLATA information services”
because such determinations must be made on a case-by-case basis. We believe that the
lawfulness of the specific Internet services provided by Bell Atlantic and SWBT is more
appropriately analyzed in the context of the separate CEI plan proceedings regarding each service
that are currently pending before the Bureau, consistent with the rules and policies enunciated in

Petition to Consolidate Proceedings by MFS Communications Company, Inc. (flIed July 25, 1996).

MFS at 7-9, 11-12; MFS Reply at 10-12; see also ITAA at 12 n.31. -

~° U S West at 11; Ameritech Reply at 34; PacTel Reply at 7-8; USTA Reply at 17; SBC Reply at 35-36; U
S West Reply at 25-26.

~‘ The Internet is an interconnected global network of thousands of interoperable packet-switched networks
that use a standard protocol, Transmission Control Protocol/Internet Protocol (TCP/IP), to enable information
exchange. See Universal Service Joint Board Recommended Decision at ~ 457. An end-user may obtain access to
the Internet from an Internet service provider, by using dial-up or dedicated access to connect to the Internet service
provider’s processor. The Internet service provider, in turn, connects the end-user to an Internet backbone provider
that carries traffic to and from other Internet host sites.
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this rulemaking procee4ing. Therefore, we deny MFS’s request to consolidate proceedings related
to the provision of Internet and Internet access services by Bell Atlantic and SWBT with the
instant proceeding.

4. Impact of the 1996 Act on the Computer U, Computer Ui, and ONA
requirements

a. Background

128. In the Notice, we concluded that, because the 1996 Act does not establish
regulatory requirements for BOC provision of intraLATA information services, Computer IJ.~
Computer 1iL~ and~ requirements continue to govern BOC provision of these services,
to the extent that these requirements are consistent with the 1996 Act?~ We sought comment
on which of the Commission’s existing requirements were inconsistent with, or had been rendered
unnecessary by, the 1996 Act, as well as on the specific provisions of the 1996 Act that supersede
the existing requirements.1~ We also sought comment on the impact of the statute on our
pending Couiputer III Further Remand Proceedin~s?~

b. Comments

129. Consistency of Commission’s Comouter U, Computer HI, and ONA Rules with
the 1996 Act. Bell Atlantic and NYNEX argue that enactment of the 1996 Act has rendered the
Computer IJ, Computer III. and Q~ rules unnecessary and redundant?~ The majority of the
BOCs, however, contend that the Commission’s existing Computer III and ONA interconnection

Amendment of Section 64.702 of the Commission’s Rules and Regulations. 77 FCC 2d 384 (1980)
(~çmputer 11 Final Order),~ 84 FCC 2d 50 (1980) (Computer 11 Reconsideration Order), further recon.. 88
FCC 2d 512 (1981) (Computer 11 Further Reconsideration Or4g~), affirmed sub nom. Computer apd Communications
Industry Ass’n v. FCC. 693 F.2d 198 (D.C. Cir. 1982), cert. denied, 461 U.S. 938 (1983).

~ See supra note 217 for full citation for Computer Ill proceeding.

~ See Filing and Review of Open Network Architecture~~p~, 4 FCC Rod 1 (1988) (BOC ONA Order),
~ 5 FCC Rcd 3084 (1990) (BOC ONA Reconsideration Order); S FCC Rod 3103 (1990) (BOC ONA
Amendment Order), erratum, 5 FCC Rcd 4045, pets, for review denied, California v. FCC. 4 F.3d 1505 (9th Cir.
1993),~ 8 FCC Rod 97(1993) (BOC ONA Amendment Reconsideration Order); 6 FCC Rcd 7646 (1991)~
ONA Further Amendment Order); 8 FCC Rod 2606 (1993) (BOC ONA Second Further Amendment Order), ~
for review denied. California v. FCC. 4 F.3d 1505 (9th Cir. 1993) (collectively referred to as the ONA Proceeding).

~ Notice at ¶ 4849.

•~ j~ at ¶j 49-SO.

z’~ Comnuter Ill Further Remand Poceedj~g~, 10 FCC Rod at 8360.

m Bell Atlantic, Exhibit 1, at 5-6; NYNEX at 4748; see also LDDS Worldcom at 12 ni0.
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and unbundling requirements are consistent with the 1996 Act and should remain in place to
allow them to provide intraLATA information services on an integrated basis.2~ Several of the
BOCs’ potential telecommunications competitors and certain organizations representing ISPs also
agree that the Computer Ill and ONA safeguards should be retained if the Commission continues
to permit BOCs to provide intraLATA information services on an unseparated basis.20°

130. Reguiring section 272 affiliates for intraLATA information services. MCI, ITAA,
and CIX argue that, in the interest of regulatory consistency, the Commission should require the
BOCs to provide gil information services through a section 272 separate affiliate.301 Several of
the BOCs object to this proposal on the ground that such a requirement would be directly
contrary to congressional intent.302

131. Application of Computer II, Computer Ill, and ONA requirements to section 272
affiliate activities. Several of the BOCs argue that the Commission should not apply the
Computer III and Q~ requirements to any BOC information services provided through a section
272 separate affiliate (either interLATA information services, as required by stattite, or
intraLAT~ information services, proyided on a separate basis by choice)?°3 In contrast, ITT and
ITAA argue that the Computer III and ~ requirements should be applied to section 272
affiliates, prohibiting such affiliates from bundling equipment or information services with local
exchange, exchange access, or interLATA services, until local exchange markets become fully
competitive.304

c. Discussion

132. Consistency of Commission’s Computer TI, Computer III. and ONA Rules with
the 1996 Act. We conclude that the Computer II. Computer III, and Q]~?~~ requirements are
consistent with the 1996 Act, and continue to govern BOC provision of intraLATA information
services. By its terms, the 1996 Act imposes separate affiliate and nondiscrimination
requirements on BOC provision of “interLATA information services,” but does not aridress BOC

—~ BellSouth at 27-28; PacTel at 13; SBC at 13-17; U S West at 20; USTA at 15-16; Bell Atlantic Reply at
17; PacTel Reply at 14-15.

~° TRA at 12; MCI at 17, 19-20; Sprint at 18-19; MCI Reply at 13; £LATSI at 8-13 (arguing that a minimum

set of interconnection points and unbundled elements should be made available to information service providers).

301 Comnare MCI at 19; ITAA at 11.12; MCI Reply at 14; CIX Reply at 6-7; ~ U S West at 20-21 (arguing

that the Commission should harmonize the Computer 111 and Q~j~ requirements with the provisions of the 1996 Act,
to develop a single regulatory smicnire for the provision of information services).

302 BellSouth at 26-28; PacTel at 13.

~ U S West at 20; USTA at IS; SBC Reply at 12-14; YPPA Reply at 5.

~ ITIIITAA Reply at 11-12.
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provisiop of intraLATA information services.305 We concluded above that, for the purposes of
applying sections 271 and 272, interLATA information services must include a bundled
interLATA transmission component.306 We further conclude, in light of our definition of
interLATA information services, that BOCs are currently providing a number of information
services on an intraLATA basis.307 We find that the BOCs may continue to provide such
intraLATA information services on an integrated basis, in compliance with the nonstructurai
safeguards established in Comput~rjii and QNS~?°8

133. We reject Bell Atlantic’s conclusory assertions that the 1996 Act’s customer
proprietary network information (CPNI), network disclosure, nondiscrimination, and accounting
provisions supersede various of the Commission’s Comouter III nonstructural safeguards?°9 We
also reject NYNEX’s claim that the section 251 interconnection and unbundling requirements
render the Commission’s Computer HI and Q~ requirements unnecessary.31° Based on our
review of the record in this proceeding, we conclude that the pending Computer Ill Further
Remand Proceedings are the appropriate forum in which to examine the necessity of retaining any
or all of these individual Computer Ill and ~ requirements.31’ We therefore plan to issue a
Further Notice in that proceeding to determine how to regulate BOC provision of intraLATA
information services in light of the 1996 Act.

134. in the interim, the Commission’s Compu~riL ComputeriIL and Q~j~ rules are
the only regulatory means by which certain independent ISPs are guaranteed nondiscriminatory

~47 U.S.C. § 272(aX2XC).

°~ See supra part 1II.F.2.

~BOC C~ Plan Approval Order, 10 FCC Rcd at 13,770-74, app. A.

‘°‘ DOCs currently provide intraLATA information services on an integrated basis pursuant to service-specific

CE! plans. See Bell OperatineCompanies’ Joint Petition for WaiverofComputerll Rujc8, 10 FCC Rcd 1724(1995)
(Interim Waiver Ordeñ. Contrary to the assertions of MCI and ITAA (~tMC1 at 18; ITAA at 11 & n.30), we
concluded that Californialil returned the regulation of information services not to a Computer 11 structural separation
regime, but rather to a Computer 111 service-specific CEI plan regime. BOC CE! Plan A~rova1Qr~cr~ 10 FCC Red
at 13,762,122(1995).

~ Bell Atlantic, Exhibit 1, at 6.

“° See NYNEX at 47-48.

~“ Wehave already initiated a proceedingin which we are examining which, if any, of the Commission’s CPNI

requirements shouLd be retained in light of the CPNI restrictions set forth in section 222. ~ Implementation of
the TelecommunicatiOns Act of 1996: TelecommunicatiOns Carriers’ Use of Customer Proprietary Network
Jnformation and Other Customer Informatiop, CC Docket No. 96-115, Notice of Proposed Rulemaking, 11 FCC Red
12,513 (1996) (CPNI NPRM~.
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access to BOC local exchange services used in the provision of intraLATA information
services.3T2 As noted above, the section 272 nondiscrimination requirements do not apply to BOC
provision of intraLATA information services, and ISPs that are not telecommunications carriers
cannot obtain interconnection or access to unbundled elements under section 251 .~ Thus, we
believe that continued enforcement of these safeguards is necessary pending the conclusion of the
Computer Ill Further Remand Proceedings and establishes important protections for small ISPs
that are not provided elsewhere in the Act.

135. Reciuirin2 section 272 affiliates for intraLATA information services. We decline
to require the BOCs to provide intraLATA information services through section 272 affiliates.
It is clear that section 272 does not require the BOCs to offer intraLATA information services
through a separate affiliate. We further decline to exercise our general rulemaking authority to
impose such a requirement. We conclude that the record in this proceeding does not justify a
departure from our determination, in Computer IlL to allow BOCs to provide intraLATA
information services on an integrated basis, subject to appropriate nonstructural safeguards. Some
parties in this proceeding argue that we should harmonize our regulatory treatment of intraLATA
information services provided by the BOCs with the section 272 requirements imposed by
Congress on interLATA information services.3t4 We invite these parties to comment on these
matters in response to the Further Notice we intend to issue in the Computer III Further Remand
Proceedings.

136. Anplication of Computer IL Computer III, and DNA requirements to section 272
affiliate activities. We conclude that a BOC that provides interLATA telecommunications
services and information services through the same section 272 affiliate may bundle such services
without providing comparably efficient interconnection to the basic underlying interLATA
telecommunications services.315 Under our definition of “interLATA information service,” as
explained above, such service must include a bundled interLATA telecommunications element.
Hence, to prohibit a BOC affiliate from bundling interLATA telecommunications and information
services would effectively prevent the BOCs from offering any interLATA information services,
a result clearly not contemplated by the statute. Further, we note that the market for information
services is fully competitive,316 and the market for interLATA telecommunications services is
substantially competitive.3t7 Thus, we see no basis for concern that a section 272 affiliate

312 CIX Reply at 8.

~‘ First Interconnection Order at ~i 995.

~ See,e.a.,USWestat20—21.

~ ~NYN’EXat49.

316 See, e.g., Computer II Final Ordg~, 77 FCC 2d at 433, ¶ 128; Com~,utej- 111 Phase I Order, 104 FCC 2c1 at

1010, ¶ 95.

317 See. e.g., Tariff Forbearance Order at ¶~J 2 1-22; AT&T Nondominance Order, 11 FCC Rcd at 3278-3279,
3288, ¶‘J 9, 26; First lnterexchange Competition Order, 6 FCC Rcd at 5887, ¶ 36.
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providing an information service bundled with an interLATA telecommunications service would
be able to exercise market power. If, however, a BOC’s section 272 affiliate were classified as
a facilities-based telecommunications carrier (j~, it did not provide interLATA
telecommunications services solely through resale), the affiliate would be subject to a Computer
II obligation to unbundle and tariff the underlying telecommunications services used to furnish
any bundled service off~ering.318

137. Under our current regulatory regime, a BOC must comply fully with the Computer
Ii separate subsidiary requirements in providing an information service in order to be relieved of
the obligation to file a CEI plan for that service. We decline to adopt NYNEX’s proposal that
we find that all BOC information services provided through a section 272 separate affiliate satisfy
the Computer U separate subsidiary requirements, because we conclude that the record in this
proceeding is insufficient to support such a conclusion.319 Instead, we intend to examine this
issue further in the context of the Comnuter Ill Further Remand Proceedines. Further, we reject
USTA’s argument that ~ reporting requirements do not extend to intraLATA information
services provided through a section 272 separate afliiiate.no BOCs must comply with the ONA
requirements regardless ofwhether they provide information services on a separated or integrated
basis.32’

G. Information Services Subject to Other Statutory Requirements

1. Electronic Publishing (section 274)

a. Background -

138. In the Notice, we observed that, although electronic publishing is specifically
identified as an information service, interLATA provision of electronic publishing is exempt from
section 272, and is instead subject to section 274.~~ Noting that we had initiated a separate
proceeding to clarify and implement, ~~ the requirements of section 274,~ we sought
comment on how to distinguish information services subject to the section 272 requirements from

~ Frame Relay Order. 10 FCC Rcd at 13,719, ¶ 13.

~ NYNEX at 48; sec also U S West at 20.

~° USTA at 15.

331 ~ ONA Remand Order. 5 FCC Rcd at 7719.

~ Noticeat~5l.

~ implementation of the Telecommunications Act of 1996: Te1emessagjn~, Electronic Pubjishin~. and
Alarm Monitoring Services, CC Docket No. 96-152, Notice of Proposed Rulemaking, FCC 96-310 (ret. July 18,
1996) (Electronic Pnblishina NPRJVV~.
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electronic publishing services subject to the section 274 requirements.324 We also invited parties
to comment on whether, in situations involving services that do not clearly fall within either the
definition of “electronic publishing” (section 274(h)(l))~or the enumerated exceptions thereto
(section 274(h)(2)), we should identify as “electronic publishing” those services for which the
carrier controls, or has a financial interest in, the content of informatIon transmitted by the
service.325

b. Comments

139. Several parties assert that the section 274(h)(1) definition of “electronic publishing”
needs no further refinement because it is clear, when read in conjunction with the exceptions set
forth in section 274(h)(2).32~ Several BOCs argue that the Commission should not develop
another rule for classifying ambiguous services, but rather should handle them on a case-by-case
basis.327 Generally, the BOCs also resist the idea of applying a “financial interest or control” test
to determine whether ambiguous information services are subject to section 272 or section 274;~~~
in contrast, MCI supports adoption of such a test.3~ Several existing and potential competitors
to the BOCs suggest that it may not be necessary to distinguish between information services
subject to section 272 and electronic publishing services subject to section 274.~~°

c. Discussion

140. Upon review of the record and further consideration, we conclude that it is not
necessary to adopt the “financial interest or control” test in determining whether a particular BOC
service involves the provision of electronic publishing, in addition to the definitions set forth in
sections 274(h)( 1) and 274(h)(2). Generally speaking, if a particular service does not appear to
fit clearly within either the definition of “electronic publishing,” set forth in section 274(h)(l),
or the exceptions thereto listed in section 274(h)(2), determining the appropriate classification of
that service will involve a highly fact-specific analysis that is better performed on a case-by-case

~ Notice at ¶ 53.

~.. This ‘financial interest or control” test is derive~1 from the MFJ definition of ‘electronic publishing.’
~United States v. Western Electric. 552 F. Supp. at 178, 181.

~ See, e.g,~ Ameritech at 70; USTA at 17-18; Ameritech Reply at 36; ~ MFS:at 17.

~ See e.g.. Bell Atlantic, Exhibit I, at 6; PacTel at 15-16; see also NYNEX at 46 (classification of services
as electronic publishing should be done in Electronic Publishing proceeding).

~ PacTel at 14-15; Ameritech at 70-71. But see U S West at 15 (test should be the BOC’s ability to control
the content of information provided to end-users).

329 MClat2l.

~ ITAA at 15-16; AT&T Reply at 4 n.7.
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basis. ~n the context of such a case-by-case determination, the Commission may consider a
number of (actors, including whether the BOC controls, or has a financial interest in, the content
of information transmitted to end-users.331 We also note that the definition of electronic
publishing, as well’ as specific services encompassed by that definition, may be further refined
in the Electronic Publishing proceeding.

141. We also decline to adopt ITAA’s suggestion that, because of potential difficulties
in distinguishing between information services and electronic publishing services, we should
impose substantially the same separate affiliate requirements on both.332 Such an approach would
be directly contrary to the statute.333 Congress set forth distinct separate affiliate and
nondiscrimination requirements in sections 272 and 274, and specified that the former apply to
interLATA information services, while the latter apply to all BOG-provided electronic publishing
services. To impose the section 272 requirements on electronic publishing services, or to impose
the section 274 requirements on interLATA information services, would be inconsistent with the
clear statutory scheme. -

142. Moreover, we specifically reject AT&T’s contention that electronic publishing
services are subject to the section 272 separate affiliate requirements, pursuant to section
272(a)(2)(B), which imposes a separate affiliate requirement on interLATA telecommunications
services?~ Electronic publishing services, however, are specifically included within the statutory
definition of information services.333 Accordingly, electronic publishing services would be subject
to section 272(a)(2)(C), which imposes a separate affiliate requirement on InterLATA information
services, except that section 272(a)(2)(C) specifically exempts “electronic publishing (as defined
in section 274(h)).~’

The Commission may also consider whether the BOC has “generated or altered” the content of information
provided to end-users, as Ameritech suggests. See Ameritech Reply at 37.

~ ITAA at 15-16.

‘~‘ Accord Bell Atlantic Reply at 18-19.

‘~ AT&T Reply at 4 n.7.

“~ 47 U.S.C. ~ 153(20).
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2. Telemessaging (section 260)

a. Background

143. In the Notice, we tentatively concluded that “telemessaging” is an information
service?36 We further tentatively concluded that BOC provision of telemessaging on an
interLATA basis is subject to the section 272 separate affiliate requirements, in addition to the
section 260 safeguards.337

b. Comments

144. In general, parties agree with our tentative conclusions that telemessaging is ai~
information service, and th~t when a BOC provides telemessaging on an interLATA basis, it must
do so in accordance with the section 272 separate affiliate requirements.338 Several parties also
assert that, with respect to interLATA telemessaging services, it is possible to apply both section
260 and section 272 simultaneously.339 PacTel, however, disagrees with both of our tentative
conclusions, arguing that because “telemessaging” includes live operator services that are not
information services, it constitutes a distinct category of service that is subject only to the section
260 requirements?4°

c. Discussion

145. Based on our review of the comments and analysis of the statute, we hereby adopt
our tentative conclusion that telemessaging is an information service. We reject PacTel’s
contention that live operator services do not constitute information services. Under the statute,

336 Notice at ¶ 54. The 1996 Act defines “telemessaging’ as ‘voice mail and voice storage and retrieval
services, any live operator services used to record, transcribe, or relay messages (other than telecommunicationsrelay
services), and any ancillary services offered in combination with these services.’ 47 U.S.C. § 260(c). LECs must
provide telemessaging services in compliance with section 260, which is the subject of a separate proceeding. See
Electronic Publishin8 NPRM.

~“ Notice at ¶ 54.

“ Bell Atlantic, Exhibit 1, at 5; BellSouth at 25 n.6l; AT&T at 12 n.l3, 14-15; Sprint at 16-17 n.12; see also

ITAA at 15.

“~ ITAA at 15; see also MCI Reply at 12.

PacTel at 16; PacTel Reply at 9; see also MCI at 2 1-22 (questioning whether live operator services can be
considered ‘information services’). But see MCI Reply at 12 (conceding that live operator services constitute
information services).
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live operator services “used to record, transcribe, or relay messages” are telemessaging services?~’
Because these functions plainly provide “the capability for. . . storing. . . or making available
information” via telecommunications, we conclude that live operator telemessaging services fall
within the statutory 4eflnition of information services?~2 We also adopt our tentative conclusion
that BOCs that provide telemessaging services that meet the definition of interLATA information
services must do so in accordance with the section 272 requirements, in addition to the section
260 requirements?~

1V. STRUCTURAL SEPARATION REQUIREMENTS OF SECTION 272

A. Application of the Section 272(b) Requirements

146. Section 272(b) of the Communications Act establishes five structural and
transactional requirements for separate affiliate(s) established pursuant to section 272(a). We
address each of the requirements below, with the exception of section 272(b)(2), which we
discuss in the Accounting Safeguards Order.~

B. The “Operate Independently” Requirement

1. Background

147. Section 272(b)(1) states that a separate affiliate “shall operate independently from
the BOC.”~ The Act does not elaborate on the meaning of the phrase “operate independently.”
We stated in the Notice that under principles of statutory construction, a statute should be
interpreted so as to give effect to each of its provisions?4~ We therefore tentatively concluded
that the section 272(b)(l) “operate independently” provision imposes requirements beyond those
contained in subsections 272(b)(2)-(5).

~‘ 47 U.S.C. § 260(c). In general, these services involve live operators that answer calls intended for
unavailable end-users, transcribe messages, and relay them to the end-user. Live operator services are often used
in health care contexts, where “person-to-person” communication is important. ~ ATSI at 2.

~ As discussed above at ¶ 103, live operator services do not appearto fall within the Commission’s defmition
of “enhanced’ services, because they do not employ “computer processing applications.” Thus, they are an example
of one area in which the “information service” definition is broader than that of “enhanced services.”

~ One example of an telemessaging service that is an interLATA information service might be a voicemail

service that is bundled with a personal 800 number, offered to the customer for a single price. ~ NYNEX at 44.

~ Accountine Safeguards order part IV.B. I .c.

~ 47 U.S.C. § 272(bXl).

346 Notice at j 57.
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148. As we observed in the Notice, section 274(b) contains similar language to section
272(b)(1). It states that TM[aj separated affiliate or electronic publishing joint venture shall be
operated independently from the [BBC].” Subsections 274(b)(l)-(9) list several requirements that
govern the relationship of an electronic publishing entity and the BBC with which it is
affihiated)~7 We sought comment on the relevance of the “operated independently” language of
section 274(b) when construing the “operate independently” requirement of section 272(b)( 1 ).~

149. In addition, we sought comment on what rules, if any, we should adopt to
implement the requirements of section 272(b)(1)?~ Moreover, we asked whether we should
impose one or more of the separation requirements established in the Comouter H or Competitive
Carrier”0 proceedings.35’

150. In the Computer II proceeding, the Commission required AT&T to provide
enhanced services through a separate affiliate, a requirement that the Commission extended to the
BOCs following divestiture.”2 The Commission required the enhanced services subsidiary to
“have its own operating, marketing, installation and maintenance personnel for the services and
equipment itoffer[ed},”353 to comply with information disclosure requirements, and to maintain
its own books of account”~ The Commission prohibited the regulated entity and its enhanced
services subsidiary from using in common any leased or owned physical space or property on
which transmission equipment or facilities used in basic transmission services were located,”5
barred them from sharing computer capacity, and limited the regulated entity’s ability to provide
software to the affiliate.3~ Moreover, the Commission barred the enhanced services subsidiary

47 U.S.C. § 274(b). -

~ Notice at ¶ 60. -

‘~ Td.at~57.

~° Policy and Rules Concerning Rates for Competitive Common Carrier Services and Facilities Authorizations
Thereof. CC Docket No. 79-252, Fifth Report and Order, 98 FCC 24 1191, 1198 (1984) LCompetitive Carrier Filth
Ret,ott and Order).

~‘ Notice at ¶ 59.

“~ BOC Separations Order, 95 FCC 2d 1117 (1983).

an Computer Ii Final Order, 77 FCC 2d at 477, ¶‘1 238-39.

“~ Id. at 476, 480-81, ¶“J 236, 245-49.

Ic~. at 477-78, ¶ 240.

~ at 478-80, ¶~J 241-44; Computer II Reconsideration Order. 84 F.C.C.2d at 81, ¶J 91 (requiring affIliate
or its outside contractors to perfonn all software development, other than generic software embodied in equipment
sold to any interested purchaser).
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from constructing, owning, or operating its own transmission facilities, thereby requiring it to
obtain such facilities from a local exchange carrier pursuant to tarifL~

151. In the Competitive Carrier proceeding, the Commission prescribed the separation
requirements to which independent LECs must conform to be regulated as nondomin~nt in the
provision of domestic, interstate, interexchange services. Specifically, an independent LEC must
provide interstate interexchange services through an affiliate that:
1) maintains separate books of account; 2) does not jointly own transmission or switching
facilities with its affiliated exchange telephone company; and 3) acquires that exchange telephone
company’s services at tariffed rates and~

2. Comments

152. Relationshin of Section 272(b~(l) to Section 274(b~(l’). Several commenters rely
on the rule of statutory construction that similar terms in related parts of an act should be read
similarly.359 Two such commenters propose that the requirements listed under both sections
272(b) and 274(b) define the term “operate independently,” and, consequently, that the additional
prohibitions of subsection 274(b) must be read into subsection 272(b)?’° In contrast, several
BOCs cite the doctrine of inclusio unius est exclusio alterins, the “inference [applied in statutory
construction] that all omissions should be understood as exc1usions.”~1 They argue that, because
Congress required electronic publishing a~liates and joint ventures to be “operated
independently” and then imposed additional restrictions on activities that are not explicitly
restricted in section 272(b), those activities cannot be barred by the “operate independently”
provision of section 272(b).~2 Other commenters focus on the structural differences between the
two subsections as evidence that we should construe “operate independently” and “operated
independently” differçntly?~3

““ Computer II Final O~~deE~, 77 FCC 2d at 474, ~ 229.

~ Con~petitive Carrier Fifth Report and Order. 98 FCC 2d at 1198.

“~ ITAA at 17-18 & n.49; MCI at 26-27; PacTel at 21; U S West at 29 n.43.

~° ITA.A at 17-18 & n.49; MCI at 26-27. Contra U S West at 29 n.43 (citing same rule of statutory
construction to argue that provision is used as summary language in both sections).

~ 2A Norman J. Singer, Statutes and Statutory Construction § 47.23 (5th ed. 1992).

~ ~ Ameritech Reply at II; BellSouth at ii, 30; BellSouth Reply at 19; PacTel at 21; see also YPPA Reply
at 3-4.

~ AT&T Reply at 17 & n.40; SBC Reply as 20 n.33; Letter From David F. Brown, Attorney, SBC, to
Regina Keeney, Chief, Common Carrier Bureau, at 4-5 (flIed Nov. 14, 1996) (SBC Nov. 14 Ex Pane). Contra U
S West at 29 n.43.
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153. Defining “operate independently.” With the exception of NYNEX, the BOCs and
USTA interpret the term “operate independently” to impose a straight-forward, descriptive
requirement that needs noftrther clarification throughthe rulemaking process?6~ They generally
contend that the omission of additional structural separation requirements in section 272(b)
represents a deliberate congressional choice not to impose such restrictions.365 They particularly
oppose adoption of the Computer II structural separation requirements to implement the “operate
independently” requirement. Indeed, they assert that adopting such restrictions would be
inconsistent with congressional intent, as well as changes in the industry and common carrier
regulation since the Computer II proceeding?’5~ These commenters suggest that imposing
additional structural separation requirements would result in a loss of efficiency and economies
of scope, decreased innovation, and fewer new services.367

154. The majority of commenters, other than the BOCs, urge us to construe the “operate
independently” requirement as imposing additional smicturai separation requirements.~ For
instance, the DOJ contends that additional structural separation requirements are the most
effective means of reducing the risks of cross-subsidization.~ Commenters supporting this view
argue that the “operate independently” requirement must be read to impose, at a minimum, the
structural separation rules established in the Computer II proceeding, including those elemeiits
outlined above.370 Among those commenters, several emphasize that a BOC and its affiliate

~ See Ameritech at 38-39 (contending provision raises question of fact best evaluatedon a case-by-case basis
in the context of section 271 applications to provide in-region interLATA services); Ameritech Reply at 7; Bell
Atlantic at 4; BellSouth at 28-30; PacTel at 20 (characterizingprovision as “a ‘gloss’ on the other requirements”);
PacTel Reply at 9-10; SBC at 7; U S West at 29; see also SBC Nov. 14 Ex Parte at 2-3 (reading the provision to
impose a “qualitative ‘piercing the corporate veil’ standard”); USTA at 19-20; USTA Reply at 3, 6-7; YPPA at 5-6;
YPPA Reply at 3. -

~ ~ Ameritech at 38; Ameritech Reply at 10; Bell Atlantic at 5; BellSouth at 29-30; BellSouth Reply at
18; NYNEX Reply at 17-19; TJSTA at 18; U S West at 24; YPPA Reply at 2, 5-6.

~g. Ameritech Reply at 8-9 (citing interconnection, unbundling, and collocation obligations); NYNEX at
25; SBC at 12; USTA at 4, 18; USTA Reply at 4-5 (citing price cap regulation); U S West Reply at 6 (citing regime
for pricing of interconnection).

~ See, e.g., SBC at 13-17; USTA Reply at 4.

~ ~ AT&T at 20; CompTel at 13-14 (advocating “complete segregation of affiliate irnerexchange
subsidiary”); Excel at 4-5; IDCMA at 3-4; LDDS WorldCom at 13 n. 12; LDDS WorldCom Reply at 7; MCI at 23;
MFS at 15-16; Ohio Commission at 8; Sprint at 19-20; Time Warner at 16-17; TRA at 13.

~“ DOJ Reply at 10 (providing example that sharing of all personnel should be prohibited).

~ ~ AT&T at 20-23 (contending that while some of those requirements are expressly mandated by the
language of section 272, all of them — as outlined above — are necessary elements of operational independence);
Excel at 5-7 (advocating all requirements except for requirement that affiliate maintain separate books); 11)CMA ax
4; JTAA at 18-19; ITI & ITAA Reply at 10-11; Ohio Commission at 9; Ohio Commission Reply at 4-5; Time
Warner at 17-18 & n.30; Time Warner Reply at 14; see also TRA at 43 (urging us to use Computer 11 proceeding
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should not be permitted to engage in joint marketing.37’ Several commenters also propose
restrictions that appear to go beyond those adopted in the Computer II proceeding, including a
prohibition on shared administrative services,tm a complete prohibition on common use of any
leased or owne4 physical space,”3 a prohibition on jointly owned property,374 and a complete
prohibition onjoi~fl research arid development, including joint equipment design.375

155. Other co umenters propose that “the standards for independent operation established
in the Com.petitive Carrier decision are the most appropriate for this section of the Act.”376
Suggesting that two of the three requirements are implemented elsewhere in s ction 272, they
generally propose that we read “operate independently” to forbid joint ownership of transmission
and switching facilities.3” Other parties advocate that we adopt individual requirements, rather
than a particular set of structural separation requirements established in another context, or

as a guide). But see CompTel at 15-16 (proposing safeguards devised by DOJ in response to Ameritech’s Customers
First Plan, Ameritech’s plan to offer in-region interLATA service through an interexchange affiliate).

~ AT&T at 57; MFS at 15-16 (also reading provision to forbid BOC and affiliate to refer customers to
one another or to jointly advertise but to require the entities to have “separate logos, distinct names, no shared
customer databases or information systems, and separate billing, collections, and ordering processes”); TIA at 22;
see also CompTel at 16 (advocating that affiliate be forbidden to use BOC’s brand name).

“7 ~ CompTel at 19-20; ITAA at 18-19; MCI Reply at 2 (advocating administrative separation); TIA at 22-
23, 25 n.55; TR.A at 13-14.

“7 ~ JTAA at 17 (advocating no sharing of property); MCI at 23; Sprint at 21-23 (advocating prohibition
on common use of switches, facilities, buildings, and space); see also CompTel at 16 (advocating prohibition on
sharing or co-location of facilities, assets, and personnel, except leasing telecommunicationsequipment space in same
building and sharing power equipment on sante terms, rates, and conditions available to nonaffiliated interexchange
carriers); IDCMA at 5 (advocating physically separate fbcilities).

“ ~ 1TAA at 17; ITt & ITAA Reply at 10-li; MCI at 23-24 (advocating prohibition on joint use or
ownership of property); Sprint at 21-22.

“7 ~, AT&T at 23 (urging us to preclude joint planning and joint services development); IDCMA as 5-6;
MCi at 27; TIA at 22-23; TR.A at 13.

“~ NYNEX Reply at 17-18; Teleport at 19; see also CompTel at 15 n.44 (proposing these standards as a

minimum to be supplemented); Frontier at 4-5 (advocating standards as a minimum); Pactel Reply at 10 (stating
that if additional restrictions are necessary, Competitive Carrier requirements are the most appropriate). In contrast,
several commenters state that the stn,ctural safeguards established in the Competitive Carrier proceeding would be
insufficient to protect ratepayers or establish operational independence. ~ AT&T at 23; IDCMA at 3; I.TAA at
18-19 & n.53.

“7 ~ NYNEX Reply at 17-18; Teleport at 19; see also Excel at 8; Frontier at 4-5 (contending that
requirement would force BOC affiliates, like competitors, to invest capital and resources in interexchangebusiness).
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recommend that we use other proceedings in. which structural separation was imposed as a
guide.3’~

3. Discussion

156. We adopt our tentative conclusion that the “operate independently” requirement
of section 272(b)(1) imposes requirements beyond those listed in sections 272(b)(2)-(5). This
conclusion is based on the principle of statutory construction that a statute should be construed
so as to give effect to each of its provisions.3~

157. R~l~tlonshin of Section 272(bY 1) to Section 274(b). Section 274(b) mandates that
a separated affiliate or electronic publishing joint venture be “operated independently” and then
lists nine specific requirements governing the relationship between a BOC and a separated
affiliate. In contrast, section 272(b) imposes five structural and transactional requirements
governing the relationship between a BOC and a section 272 affiliate, one of which is that the
affiliate “shall operate independently from the [BOC].” The structural differences in the
organization ofthe two sections suggest that the term “operate independently” in section 272(b)(1)
should not be interpreted to impose the same obligations on a BOC as section 274(b). In
particular, while the enumerated requirements of section 274(b) may be interpreted to define the
trm “operated independently” in that context, they do not define the temi “operate
independently” as used in section 272(b).38° We agree with SBC that, because the requirements
listed in sections 274(b)(1)-(9) of the Act overlap with the requirements of sections 272(b), (c),
and (e), it would be redundant to incorporate all of the section 274(b) requirements into the
“operate independently” requirement of section 272(b)(l).3~

158. Defining “Operate Indeuendently.” The requirements that we adopt to implement
section 272(b)(l) are intended to prevent a BOC from integrating its local exchange and exchange
access operations with its section 272 affiliate’s activities to such an extent that the affiliate could
not reasonably be found to be operating independently, as required by the statute. In order to
protect against the potential for a BOC to discriminate in favor of a section 272 affiliate in a
manner that results in the affiliate’s competitors’ operating less efficiently, we seek to ensure that
a section 272 affiliate and its competitors enjoy the same level of access to the BOC’s

i”' kg,, Excel at 6 (advocating adoption of Computer II and Competitive Carrier requirements as appropriate);
Sprint at 20-21 (advocating that we seek guidance in interpreting the provision from the orders pursuant to which
GTE Corporation was permitted to acquire Sprint’s long distance predecessors in interest and urging us to read the
provision to limit a BOC’s ability to engage in common activities with a section 272 affiliate through its parent
ccmpany); TIA at 23-25 (noting that neither the Comouter II nor Competitive Can-icr proceedings addressed cross
subsidy and discrimination issues associated with BOC entry into manufacturing); TRA at 13.

“‘ 2A Singer, ~ note 362, at § 46.06; ~ Notice at ¶ 57.

~ SBC Reply at 20 n33. We will construe the “operated independently” language of section 274(b) in
a separate proceeding and do not purport to do so at this time. See Electronic Publishing NPRM at ¶ 35.

~ SBC Reply at 20 n.33.
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transmission anc~ switching facilities. Accordingly, we conclude that operational independence
precludes the joint ownership of transmission and switching facilities by a BOC and its section
272 affiliate, as well as the joint ownership of the land and buildings where those facilities are
located. Furthermore, operational independence precludes a section 272 affiliate from performing
operating, installation, and mairltenance flmctions associated with the BOC’s facilities. Likewise,
it bars a BOC or any BOC affijiate, other than the section 272 affiliate itself, from performing
operating, installation, or maintenance functions associated with the facilities that the section 272
affiliate owns or leases from a provider other than the BOC with which it is affiliated. Consistent
with these requirements and those established pursuant to sections 272(b)(5) and 272(c)(l), a
section 272 affiliate may negotiate with an affiliated BOC on an ann’s length and
nondiscriminatory basis to obtain transmission and switching facilities, to arrange for collocation
of facilities, and to provide or to obtain services other than those expressly prohibited herein.

159. We agree with several commenters that joint ownership of transmission and
switching facilities and the property on which they are located would permit such substantial
integration of the BOCs’ local operations with their interLATA activities a≤ to preclude
independent operation, iii violation of section 272(b)(l).3n Imposing a prohibition on such joint
ownership also avoids the need to allocate the costs of such transmission and switching facilities
between BOC activities and the competitive activities in which a section 272 affiliate may be
involved. We agree with the claims of some commenters that, because the costs of wired
telephony networks and network premises are largely fixed and largely shared among local,
access, and other services, sharing of switching and transmission facilities may provide a
significant opportunity for improper allocation of costs between the BOC and its section 272
affiliate?83

160. By prohibiting joint ownership of transmission and switching facilities, we also
reduce the potential for a BOC to discriminate in favor of its section 272 affiliate. Consistent
with this purpose, we define transmission and switching facilities broadly to include the facilities
used to provide local exchange and exchange access service. The prohibition ensures that a
section 272 affiliate must obtain any such facilities pursuant to section 272(b)(5), which requires
all transactions between a BOC and its section 272 affiliate to be on an ann’s length basis and
reduced to writing. Requiting section 272 affiliates to obtain transmission and switching facilities
from a BOC on an arm’s length basis will increase the transparency of such transactions, thereby
facilitating monitoring and enforcement of the section 272 requirements. Moreover, a section 272
affiliate and its interLATA competitors will have to follow the same procedures when obtaining
services and facilities from a BOC. As described below, sections 272(c)(l) and (e) require a
section 272 affiliate to obtain services and facilities on the same rates, terms, and conditions

~ See. e.Q.. Frontier at 4-5; ITAA at 17; MCI at 24; Sprint at 21-23; Sprint Reply at 24-25; TRA at 13.

~ Letter From Leonard .1. Cali, General Attorney, AT&T, to William F. Caton, Acting Secretary, FCC,
fIled Oct. 4, 1996 (AT&T Oct. 4 Ex Parte); Excel at 5-6; Sprint at 22-23.
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available to unaffihiated entities. Contrary to the suggestion of some comtnepters,3~ thQSe
nondiscrimination safeguards would offer little protectior~ if a~OC arj~ its section 272 ~ffiflare
were permitted to own transmission and switching facilities jointly. To the extent that a section
272 affiliate jointly owned transmission and switching facilities with a BOC, the affiliate would
not have to contract with the BOC to obtain such facilities, thereby precluding a comparison of
the terms of transactions between a BOC and a section 272 affiliate with the te~ns of transactions
between a BOC and a competitor of the section 272 affiliate. Together, the prohibition o~ joint
ownership of facilities and the nondiscrimination requirements should ensure that competitors can
obtain access to transmission and switching facilities equivalent to that which section 272
affiliates receive.

161. The requirement that a BOC and its section 272 affiliate not commonly own the
land and buildings where their transmission and switching facilities are located, like the
prohibition on joint ownership of facilities, should ensure that a section 272 affiliate and its
competitors both receive the best available access to transmission and switching facilities. It does
not, however, preclude a section 272 affiliate from collocating its equipment in end offices or on
other property owned or controlled by its affiliated BOC. Rather, as IDCMA recognizes, the
requirement should ensure that collocation agreements between a BOC and its section 272
affiliate are reached pursuant to arm’s length negotiations and that the same collocation
opportunities are available to similarly situated non-affiliated entities?~ Moreover, the ban on
joint ownership of facilities should protect local exchange competitors that request physical
collocation by ensuring that a BOC’s section 272 affiliate does not obtain preferential access to
the limited available space in the BOC’s central offlce.3~

162. We decline to read the “operate independently” requirement to impose a blanket
prohibition on joint ownership of property by a BOC and a section 272 affiliate. Rather, we limit
the restriction to joint ownership of transmission and switching facilities and the land and
buildings where those facilities are located. We conclude that the prohibition we have adopted
should ensure that the section 272 affiliate’s competitors gain nondiscriminatory access to those
transmission and switching facilities that both section 272 affiliates and their competitors may be
unable to obtain from other sources. We find that joint ownership of other property, such as
office space and equipment used for marketing or the provision of administrative services, may
provide economies of scale and scope without creating the same potential for discrimination by

~ SBC Nov. 14 Ex Pane at 7-8 (arguing that “as long as the BOC affiliate’s joint use or sharing of
switching, transmission, or computer facilities is nondiscriminatory and otherwise complies with the terms of Section
272. it should be allowed”); USTA Reply at 7.

38S IDCMA at S n.h.

“~ Section 25 l(cX6) of the Act requires a BOC to provide for physical collocation of a requesting carrier’s
equipment necessary for interconnection unless it can demonstrate “that physical collocation is not practical for
technical reasons or because of space limitations.” 47 U.S.C. § 251(cX6); see First Interconnection Order at ¶ 267.
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the BOCs. Moreover, we believe that the Commission’s accounting niles;~ the separate books,
records, and accounts requirement of section 272(b); and the audit requirement of section 272(d)
provide adequate protection against the potential for improper cost allocation.

163. We further conclude that allowing the same personnel to perform the operating,
installation, and maintenance services associated with a BOC’s network and the facilities that a
section 272 affiliate owns or leases from a provider other than the BOC would create the
opportunity for such substantial integration of operating functions as to preclude independent
operation, in violation of section 272(b)(l). Regardless of whether the BOC or the section 272
affiliate were to provide such services, we agree with AT&T that allowing the same individuals
to perform such core functions on the facilities of both entities would create substantial
opportunities for improper cost allocation, in terms of both the personnel time spent in
performing such functions and the equipment utilized.3~ We conclude, as we did in the ~Q≤~
Separations Order, that allowing the sharing of such services would require “excessive, costly and
burdensome regulatory involventént in the operation, plans and day-to-day activities of the carrier

to audit and monitor the accounting plans necessary for such sharing to take place.”~
Accordingly, we read section 272(b)(l) to bar a section 272 affiliate from contracting with a BOC
or another entity affiliated with the BOC to obtain operating, installation, and maintenance
functions associated with the section 272 affiliate’s facilities. As stated above, we believe that
a prohibition on joint ownership of transmission and switching facilities is necessary to ensure
that a BOC complies with the nondiscrimination requirements of section 272. Consistent with
that approach, we further interpret the term “operate independently” to bar a BOC from
contracting with a section 272 affiliate to obtain operating, installation, or maintenance functions
associated with the BOC’s facilities. Allowing a BOC to contact with the section 272 affiliate
for operating, installation, and maintenance services would inevitably afford the affiliate access
to the BOC’s facilities that is superior to that granted to the affiliate’s competitors.

164. We clarify that section 272(b)(l) does not preclude a BOC or a section 272
affiliate from providing telecommunications services to one another, so long as each entity
performs itself~ or obtains from an unaffiliated third party, the operating, installation, and
maintenance functions associated with the facilities that it owns or leases from an entity
unaffiliated with the BOC. In particular, if a section 272 affiliate obtains unbimdled elements
from a BOC, that BOC can perform the operating, installation, and maintenance functions
associated with those facilities. Moreover, we recognize the need for an exception to the
prohibition on shared operating, installation, and maintenance services to allow the BOC to obtain

~ 47 C.F.L §~ 32.27, 64.901-64.904.

~ AT&T Oct 4 ~

~ BOC Se~aratioos Order. 95 FCC 2d at 1144, 1 70 (rejecting BOCs’. argument that their enhanced
services and CPE separate subsidiaries should be able to contract with regulated operations for provision of
engineering, installation and maintenance, and similar services).
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support services for sophisticated equipment purchased from the affiliate on a compensatory
basis.39° For instance, the BOC could contract with the section 272 affiliate for the installation,
maintenance, or repair of equipment, or the affiliate could train the BOC’s personnel to perform
such functions. We further note that the limited prohibition on shared services that we adopt is
consistent with section 272(e)(4), which states that a BOC or BOC affiliate that is subject to
section 251(c) “may provide any interLATA or intraLATA facilities or services to its interLATA
affiliate if such services or facilities are made available to all carriers at the same rates and on
the same terms and conditions.’3~ As we discuss below, section 272(e)(4) does not grant a BOC
the authority to provide particular services to its affiliate, but rather prescribes the manner in
which a BOC must provide those services that it is otherwise authorized to provide.3~ Thus,
section 272(e)(4) does not grant a BOC the authority to provide operating, installation, and
maintenance services associated with the facilities that a section 272 affiliate owns or leases from
a provider other than the BOC.

165. In imposing these requirements, we reject the contention of some commenters that
Congress considered and rejected a prohibition on the joint ownership of telecommunications
transmissionor switching equipment or other property.393 Although the House bill contained such
a prohibition, the Senate bill did not.3~ The Joint Explanatory Statement indicates merely that
the conference committee adopted the Senate version of this provision with several modifications
and does not offer any specific explanation for the exclusion of the joint ownership restriction.395
In these circumstances, our obligation is to interpret the language of section 272(b)(1) in a
manner consistent with its purpose, which is to ensure the operational independence of a section
272 affiliate from its affiliated B0C.3~

166. The limited prohibition on shared services that we impose rests on the “operate
independently” requirement of section 272(b)(l), rather than the requirement of section 272(b)(3)
that a BOC and its section 272 affiliate have “separate officers, directors, and employees.”3~

~ See Computer II Final Ordg~, 77 FCC 2d at 477, ¶ 239 (adopting a similar exception to a prohibition on

shared services).

~‘ 47 U.S.C. § 272(eX4).

~ See infra part V1.D.

~ U S West Reply at 9 n.25; see also USTA Reply at 7-8.

~‘ See H.R. 1555, 104th Cong., 1st Sess., § 246 (1995); S. 652, lO4th Cong., 1st Sess. § 252 (1995).

~ Joint Explanatory Statement at 152.

~ See, e.g., Mead Corp. v. Tilley, 490 U.S. at 723 (refusing to draw inference from change in committee draft
of bill); Rastelli v. Warden, 782 F.2d at 24 n.3 (declining to draw conclusions from ambiguous indications of
statutory purpose); Drunimond Coal v. Watt, 735 F2d at 474 (concluding that ‘[u)nexplained changes made in
committee are not reliable indications of congressional intent’).

~ 47 U.S.C. § 272(bx3).
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According’y, we reject the statt4ozy construction argument advanced by several BOCs, which is
predicated on the text of the latter provision. Those BOCs argue that, if a rule against separate
employees were sufficient to prevent the sharing of in-house services, Congress would not have
prohibited a BOC from engaging in purchasing, installation, maintenance, hiring, training, and
research and development for the separated affiliate, in addition to forbidding the BOC and its
separated affiliate from having common officers, directors, and employees, in section 274(b).398

167. We believe it is consistent with both the letter and purposes of section 272 to strike
an appropriate balance between allowing the BOCs to achieve efficiencies within their corporate
structures and protecting mtepayers against improper cost allocation and competitors against
discrimination. We decline to impose additional structural separation requirements given the
nondiscrimination safeguards, the biennial audit requirement, and other public disclosure
requirements imposed by section 272. In combination with the accounting protections established
in the Accounting Safeguards Or~, we believe the requirements set forth herein will protect
against potential anticompetitive behavior.

168. In particular, we decline to read the “operate independently” requirement to impose
a prohibition on all shared services.3~ We recognize the inherent tension between the “operate
independently” requirement and allowing the integration of services. As we discuss further
below, however, we believe the economic benefits to consumers from allowing a BOC and its
section 272 affiliate to derive the economies of scale and scope inherent in the integration of
some services outweigh any potential for competitive harm created thereby.40° Therefore, we
permit the sharing of administrative and other services.~°~ For example, we read section 272(b)(1)
not to preclude a BOC and a section 272 affiliate from contracting with one another to provide
marketing services.402

169. In construing other provisions of section 272, we address the concerns of those
commenters who urge us to interpret section 272(b)(l) to prohibit a BOC and a section 272
affiliate from engaging in various forms of joint research and development.403 As a preliminary
matter, we note that the MFJ Court considered equipment design and development to be an

~‘ ~ Ameritech at 42; BellSouth at 31 n.79; U S West at 24.

We further discuss our reasons for declining to do so in connection with our analysis of section 272(bX3),
below.

~ See infra paragraph 179.

See infra part IV.C.

‘~ We further discuss the marketing provisions below in our analysis of section 272(g).

LL~ AT&T at 23 ; IDCMA at 5-6; MCI at 27; TIA at 22-23; TRA at 13.
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integral part of “manufacturing,” as the term was used in the MFJ.~°~’ We emphasize that to the
extent that research and development is a part of manufacturing, it must be conducted through
a section 272 affiliate, pursuant to section 272(a).405 To the extent that a BOC seeks to develop
services for or with its section 272 affiliate, the BOC must develop services on a
nondiscriminatory basis for or with other entities, pursuant to section 272(c)(1).~

170. Finally, although a number of commenters support a Comouter 11-type prohibition
on a section 272 affiliate’s ability to construct, own, or operate its own local exchange
facilities,407 we conclude that such a prohibition is not required by the language of section
272(b)(l). As several BOCs suggest, limiting a section 272 affiliate to resale would not
necessarily increase the affiliate’s operational independence, particularly if the affiliate had to
acquire facilities from its affiliated BOC as a result of the requirement.’°t

C. Section 272(b)(3) and Shared Services

1. Background -

171. In the Notice, we tentatively concluded that the section 272(b)(3) requirement that
a BOC and its section 272 affiliate have “separate officers, directors, and employees”~ prohibits
the sharing of in-house functions, including operating, installation, and maintenance, as well as
administrative services.4t0 We noted that, pursuant to the Computer U proceeding, the
Commission allowed AT&T and its enhanced services subsidiaries to share certain administrative
services -- accounting, auditing, legal services, personnel recruitment and management, finance,
tax, insurance, and pension ~ -- on a cost reimbursable basis, but required the subsidiary
to have its own operating, marketing, installation, and mainfenance personnel for the services and

~ See, e.g., United States v, Western Elec. Co., 675 F. Supp. 655, 662-63, 667-68 (D.D.C. 1987), aff’d 894
F.2d 1387 (DC. Cir. 1990).

‘°~ We will address the scope of the BOC’s authority to engage in manufacturing activities further in our
proceeding to implement section 273 of the Act. ~gg Manufacturing NPRM.

•~ See infra part V.B.

~ ~, AT&T at 20-22; Time Warner at 17-18.

408 See Ameritech Reply at 10; BellSouth Reply at 19.

409 47 U.S.C. ~ 272(bX3).

“° Notice at ¶ 62.

~‘ Computer II Reconsideration Order, 84 FCC 2d at 84-85jJ 1’02.
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equipment it offered.4~2 We sought comment on whether section 272(b)(3) forbids the sharing
of outsi4e services or other types of personnel sharing.~3

172. In the context of our discussion of section 272(g), we sought comment on the
related question of whether a section 272 affiliate must purchase marketing services from an
affiliated BOC on an arm’s length basis, pursuant to section 272(b)(5). Moreover, we sought
comment on whether it is peôessary to require a BOC and its section 272 affiliate to contact
jointly with an outside marketing entity for joint marketing of interLATA and local exchange
services in order to comply with section 272(b)(3). Finally, we invited parties to comment on
the corporate and financjal arrangements that are necessary to comply with sections 272(g)(2),
272(b)(3), an4 272(b)(5).414

2. Comments

173. Sharing of Services. The BOCs, USTA, and the Yellow Pages Publishers
Association argue that section 272(b)(3) does not preclude the sharing of “in-house” services,
those services provided by a BOC or its separate aThhiate.4~5 Similarly, they assert that section
272(b)(3) does not prohibit ~3OC employees from performing marketing services on behalf of a
section 272 affIliate.’16

174. In response, a majority of commenters contend that section 272(b)(3) supports a
broad prohibition on the sharing of services.417 For instance, AT&T argues that BOC personnel
should not be involved in any way in the activities of the section 272 affiliate, and vice versa.42t
MFS urges us to cotisirue section 272(b)(3) to mean that employees may provide services only

‘~ Computer II Final Orrlrt, 77 FCC 2d at 477, ~ 239.

413 Notice at ¶ 62.

414 ~at192

~ Ameritech at 41; Bell Atlantic Reply at 3-4; Bell Atlantic at 6-7; BellSouth at 31; PacTel at 21-22; U
S West it 22~24; USTA at 21; YPPA at 7-8.

~‘ ~ Ameritech at 51; Ameritech Reply at 26-27; BellSouth at 10 & n.17; U S West at 27-28.

~L 1)03 Reply at 10; Florida Commission Reply at 3-5 (urging us to read section 272(bX3), in concert
with section 272(bxl), to preclude sharing of administrative services, as well as sharing of operating, installation
and milntenancepemomiel, research and development activities, and marketing); ITAA at 19; MCI at 27.28 (arguing
that IIIOWIn8 i BOC to provide services for a section 272 affiliate that would otherwise have been performed by the
afflhlats’s own sniployen would undermine the separate employees requirement); MCI Reply at 2; Teleport at 20;
TIA at 27~ Thns Wamcr at 18-19; ThA at 13-14.

‘~‘ AT&T at 24.
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for the BOC or its section 272 affiliate, not both.419 In particular, interexchange carriers construe
section 272(b)(3) as imposing a variety of restrictions on joint marketing activities. AT&T
contends that a BOC and its affiliate may each jointly market exchange and interexchange
services, but may not integrate their marketing operations or their product design and
development.420 Whereas, MCI argues that joint marketing must be conducted either by the BOC
or its section 272 affiliate, but not both.42’ Finally, Sprint maintains that BOC employees may
not market the section 272 affiliate’s services, because they are not employed by the BOC
affihiate.4~

175, Services Provided by an Outside Entity. The BOCs and USTA argue that neither
the statute nor legislative history can be read to prohibit a BOC and its section 272 affiliate from
obtaining services from the same outside provider.423 Sprint does not object to such sharing
“provided that each [party] pays fair market value in writing for those services.”424 Other
commenters contend, however, that sharing a common outside provider creates the same
opportunity for improper cost allocation as the sharing of in-house services.4~ Several
commenters suggest that we place specific limits on outside contracting.426

176. Sprint and Time Warner argue that we should require a BOC and its section 272
affiliate to contract with an outside firm for the provision of joint marketing and advertising

~‘ MFS Reply at 19-20. -

~° AT&T Reply at 31.

~ MCI at 48.

~ Sprint Reply at 27-28.

~ ~ Ameritech at 40; Bell Atlantic at 7; BellSouth at 31; PacTel at 23; SEC Reply at 8-9; USTA at 20-21 -

424 Sprint at 26 n.19.

422 ~ AT&T at 25; see also CotnpTel at I 8-20; TIA at 23, 27 (arguing that together with the “operate

independently” requirement, section 272(b)(3) forbids such sharing); TIA Reply at 9; TRA at 14.

426 MC! at 28 (urging us to allow outsourcing only for “those services and functions that the BOC outsourced

prior to the date of passage of the 1996 Act” and to require any sharing of outside services to be performed in
accordancewith requirements of section 272(bX5)); Time Warner at 19-20 (suggesting we should ailow such sharing
only “where that third party actively provides services to other fizms at large” and, in any event, prohibit it in the
Context of accounting and auditing).
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services.427 The BOCs and the Citizens for a Sound Economy Foundation object to the proposed
requirement on the grounds that it would be contrary to the statute.421

177. Other Activities. AT&T argues that we “should prohibit the BOCs from using any
compensation system that directly or indirectly bases any part of the compensation of BOC
officers, directors, or employees on the performance of the affiliate, or vice versa.”4~ The BOCs
generally reply that there is no statutory basis for such a requirement, which would “deny the
RBOC the ability to utilize stock-based compensation plans ~ stock options), a common
compensation mechanism” and “powerful recruiting tool” used in the industry.430

3. Discussion

178. SharinE of Services. Based on the record before us, we decline to prohibit the
sharing of services other than ~perating, installation, and maintenance services, as described
above.431 We clarify that “sharing of services” means the provision of services by the BOC to
its section 272 affiliate, or vice versa. In response to our tentative conclusion on this issue in the
Notice, the BOCs have argued persuasively that such a prohibition is neither required as a matter
of law, nor desirable as a matter of policy. We note that section 272(b)(3) on its face is silent
on the issue of shared services. We are persuaded by the arguments of the BOCs that the section
272(b)(3) requirement that a ~OC and a section 272 affiliate have separate officers, directors, and
employees simply dictates that the same person may not simultaneously serve as an officer,
director, or employee of both a ~OC and its section 272 affiliate.432 Thus, as MFS asserts, an

~ Time Warner at 25; Sprint at 49 (asserting that although the statute does not require such a restriction, it

would facilitate monitoring of such joint activities); Sprint Reply at 28; see also Florida Commission Reply at 4-5
(seeking a requirement that “an independent third party” provide such services, to the extent they are provided by
a single entity). see AT&T at 57 (concluding it may be possible for a BOC and its section 272 affiliate to
contract with the same outside marketing entity for any joint marketing of interLATA and local exchange service,
provided that the contract does not extend beyond marketing to joint services and development and planning).

~ E&~ Ameritech at 51-52; BellSouth at 10; Citizens for a Sound Economy Foundation Reply at 4; NYNEX

Reply at 16; PacTel at 41; PacTel Reply at 25.

~‘ AT&T at 26; see also CornpTel at 15-16 (advocating a similar requirement pursuant to section 272(bXl)).

~° ~ Ameritech Reply at 12-13; see also U S West Reply at 12 n.36.

~ part IV.B.

~ See, e.g.. Ameritech at 41; BellSouth at 31; YPPA at 7-8; see also SBC Nov. 14 Ex Pane at 3 (reading

the “operate independently” requirement to mandate that a section 272 affiliate have a separate board of directors,
chiefexecutive officer, chief financial officer, and operating personnel, each of whom is not also an officer, director,
or employee of the affiliated BOC). Although AT&T cites the legislative history of section 272 for the proposition
that Congress intended to achieve “fully separate operations” between a BOC and its section 272 affiliate, the carrier
cites to language from the House Report regarding the House bill. ~g AT&T at 24; see also H.P.. 1555, 104th
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individual may not be on the payroll of both a BOC and a section 272 affiliate.433 As discussed
below, to the extent that a BOC provides services to its section 272 affiliate, it must provide them
to other entities on the same rates, terms, and conditions, pursuant to section 272(c)(l).4~

179. We also decline to impose a prohibition on the sharing of services other than
operating, installation, and maintenance services, on policy grounds. We find that, if we were
to prohibit the sharing of services, other than those restricted pursuant to section 272(b)(1), a
BOC and a section 272 affiliate would be unable to achieve the economies of scale and scope
inherent in offering an array of services.435 We do not believe that the competitive benefits of
allowing a BOC and a section 272 affiliate to achieve such efficiencies are outweighed by a
BOC’s potential to engage in discrimination or improper cost allocation. As we have noted, the
Commission permitted the sharing of administrative services in the Comnuter II Final Order, on
the grounds that “[w)ith an appropriate accounting system, whatever administrative efficiencies
may exist are preserved.”436 We reject the arguments of some parties that, because of changes
in the telecommunications marketplace and the language of the 1996 Act, a different outcome is
warranted in this case.~

180. We recognize that allowing the sharing of in-house services will require a BOC
to allocate the costs of such services between the operating company and its section 272 affiliate
and provide opportunities for improper cost allocation, exchanges of information, and
discriminatory treatment that may not be revealed in a subsequent audit.433 Indeed, in the
Computer II proceeding, the Commission indicated that a major reason for prohibiting the sharing
of particular services, such as marketing services, was its desire to eliminate “the inherent

Cong., 1st Sess., § 246 (1995). As discussed above, the section 272 requirements were taken from the Senate bill
with several modifications. Joint Explanatory Statement at 152.

‘~“ MFS Reply at 20.

~ See infra part V.B.

~ See, e.g., Ameritech at 43-45; Bell Atlantic at 7; Bçil Atlantic Comments, Exhibit 2 at 3-4 (predicting
prohibition on shared administrative services would increase costs by as much as 15 percent); USTA at 22; USTA
Reply, Haussman Affidavit at 9 (stating that “[ajdministrative services are a classic example of a situation where
common costs are an important component of overall costs”); see also Sprint Reply Comments at 24 (stating that
the “operate independently” requirement should not be interpreted to prevent the parent holding company of a BOC
and its section 272 affiliate to provide various services and perform various functions for both entities).

436 Computer U Final Order, 77 FCC 2d at 48.4; see, e.g., Bell Atlantic Reply at 3-4; PacTel at 2 1-22; USTA

at 2 1-22; USTA Reply at 9-10.

“v See~g~, CompTel at 19-20; MCI Reply at 19.

~ ~g,, AT&T at 24-25; AT&T Reply at 19; DOJ Reply at 10; Florida Commission Reply at 4; Teleport at
20; Time Warner at 18-19; Time Warner Reply at 15-16, 20; ~CompTel at 18-20.
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difficulties in allocating joint and common costs.”439 For these reasons, we conclude that a BOC
and ~ section 272 affiliate may share in-house services with each other only to the extent that
such s~iaring is consistent with sections 272(b)(l), 272(b)(5), and 272(c)(l) of the Act”°

181. Consistent with section 272(b)(l), a BOC and its section 272 affiliate may not
share operating, installation, and maintenance services, as discussed above.44’ In addition, as we
conclude in the Accounting Safeguards Order, an agreement to provide in-house services by a
BOC to its section 272 affiliate (or vice versa) constitutes a transaction between that BOC and
its section 272 affiliate, so that the requirements of section 272(b)(5) govern:”2 Accordingly,
such transactions must be conducted on an arm’s length basis, reduced to writing, and made
available for public inspection. Moreover, such transactions must be consistent with the affiliate
transaction rules, as modified in the Accountinc Safeguards Order.~3 In addition, the section 272
requiren~ents that a 130C and its section 272 affiliate maintain separate books, records, and
accounts, and be subject to an audit every two years should strengthen the ability of competitors
and regulators to detect any inequities in cost allocation for shared services. We agree with
commenters who contend that, in any event, federal price cap regulation reduces a BOC’s
incentives to allocate costs improperly~ Finally, section 272(c)(l) ensures that to the extent that
a BOC provides services to its section 272 affiliate, it must make them available to the affiiiate’s
competitors on the same rates, terms, and conditions.~5

182. We further conclude that section 272(b)(3) does not preclude the parent company
of the BOC and the section 272 affiliate from performing functions for both the BOC and the
section 272 affiliate, subject to the requirements of section 272(b)(l). Similarly, an affiliate of
the BOC, such as a services affiliate, could provide services to both a BOC and a section 272
affiliate. We are not persuaded by claims that the sharing of services provided to a BOC and its
section 272 affiliate by a parent company or another BOC affiliate would allow the BOC and the

~‘ Comouter II Final Order. 77 FCC 2d at 477, ¶ 238.

4~° 47 U.S.C. §1 272(bXl) and (bX5).

~ See infra part LV.B.

~ See, e.g.. Letter from Celia Nogales, Ameritech, to William F. Caton, Acting Secretary, FCC, Attachment

at 3 (flIed Sept. 19, 1996) (stating that sharing of services would be subject to section 272(bX5) and the Part 64
rules); PacTel Reply at 11 (stating that a BOC would charge affiliates for any services it provides pursuant to the
affiliate b-ansaction rules); Letter from Gina Harrison, Director of Federal Regulatory Relations, to William F. Caton,
Acting Secretary, FCC, Attachment at 14 (filed Sept. 26, 1996) (PacTel Sept. 27 Ex Part~); see also AT&T at 57;
MCI at.48; 1’RA at 19-20.

~ Accoutfling Safeguards Order part IV.B. 1.

‘“ See. e.g.. Ameritech Reply at 13-14; Bell Atlantic Reply at 3-4; USTA Reply at 9.

$e4 infra part V.a.
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section 272 affiliate to achieve an unacceptable level of integration.~ Instead, we agree with the
view that the section 272(b)(3) separate employees requirement extends only to the relationship
between a BOC and its section 272 affihiate.~7 To the extent that the BOC contracts with an
unregulated affiliate, it is subject to the affiliate transaction rules.~ Moreover, a parent company
or a BOC affiliate that performs services for both a BOC and its section 272 affiliate must fully
document and properly apportion the costs incurred in furnishing such services.~9

1 g3. Consistent with our conclusions, we decline to read section 272(b)(3) to preclude
the sharing of marketing services.450 Given that section 272(g) expressly contemplates that the
each entity may market or sell the services of the other, we conclude that a BOC and its section
272 affiliate may provide marketing services for each other.45’ We agree with those commenters
that assert that the entities must provide such services pursuant to arm’s length transactions,
consistent with the requirements of section 272(b)(5).452 Moreover, the parent of a BOC and its
section 272 affiliate or another BOC affiliate may perform marketing functions for both entities.

r84. Services Provided By an Outside Entity. We further conclude that section
272(b)(3) does not prohibit a BOC and its section 272 affiliate from obtaining services from the
same outside supplier. Indeed, we find no statutory support for limiting permissible outsourcing,
as proposed by MCI or Time Warner.453

~ ~ AT&T at 25; AT&T Reply at 18; Teleport Reply at 5; Time Warner at 19. But see Florida
Commission Reply at 5-6 (suggesting that”[a)dnsinistrative and other activities. .. [should) only be performed by
a holding company on a consolidated, limited basis and should be subject to review and approval by federal and state
commissions”).

~ Ameritech at 40; Ameritech Reply at 13; Bell Atlantic at 5-6; BellSouth at 30-31; NYNEX at 23;
PacTel at 17-18; SBC at 7; Sprint at 24; USTA Reply at 9; YPPA at 10-11.

~ Separation of Costs of RezulatedTelephone Service From Costs ofNonregulated Activities. CC DocketNo.

86-111, Report and Order, 2 FCC Rod 1298, 1334-37, ¶~ 284-301;~ 2 FCC Rcd 6283 (1987); further recop.,
3 FCC Rcd 6701 (1988).

~ ~47 C.F.R. §~ 64.901-64.904; see also Sprint at 26.

Moreover, as discussed above, section 272(b)(1) does not preclude joint marketing.

~‘ See, e.g., NYNEX at 15; PacTel at 41; SBC at 11; U S West at 26.

452 See, e.g., Ameritech at 50-51; PacTel at 15, 41; PacTel Reply at 11, 25; USTA at 30; IJSTA Reply at 14;

U S West at 27; see also Ameritech Sept. 19 Ex Pane, Attachment at 3; PacTel Sept. 27 Ex Parte, Attachment at
14. Several BOC competitors argue that, to the extent joint marketing is consistent with other provisions of section
272, a separate affiliate must, at a minimum, purchase joint marketing services from the BOC on an arm’s length
basis. fig. AT&T at 57; MCI at 48; TRA at 19.

~ See MCI at 28; Time Warner at 20.
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185. Nor do we construe section 272(b)(3), when read in light of section 272(b)(1), to
require a BOC and a section 272 affIliate to contract with outside entities to perform their joint
marketing services. We agree with the Citizens for a Sound Economy Foundation that such a
requirement would reduce the BOCs’ ability to serve consumers without providing additional
protection against anticompetitive behavior.4~ Each entity, however, must pay its full share of
any ol4lsourced services that ~t receives.

j86. Other activities. We reject AT&T’s request that we interpret section 272(b)(3) to
prohibit compensation schemes that base the level ofremuneration of BOC officers, directors, and
employees on the performance of the section 272 affiliate, or vice versa. We conclude that tying
the compensation of an employee of a section 272 affIliate to the performance of a Regional
Holding Company and aU of its enterprises as a whole, including the performance of the BOC,
does not make that individual an employee of the BOC.455 Similarly, tying the compensation of
a BOC employee to the performance of a Regional Holding Company and all of its enterprises
as a whole, including the performance of the section 272 affiliate, does not make that individual
an employee of the section 272 affiliate.

E. Section 272(b)(4)

1. Background

187. Section 272(b)(4) states that a section 272 affiliate “may not obtain credit under
any arrangement that would permit a creditor, upon default, to have recourse to the assets of the
[BOC].”~ In the Notice, we tentatively concluded “that a BOC may not co-sign a contact or
any other instrument with a separate affiliate that would allow the affiliate to obtain credit in a
manner that violates” this section. We sought comment on what other types of activities section
272(b)(4) prohibits, whether the Commission should establish specific requirements regarding
those activities, and the relative costs and benefits of such regulation.457

2. Comments

188. Conunenters generally agree with our tentative conclusion that section 272(b)(4)
prohibits a BOC from signing a contract or other instrument with an affiliate that allows a

~ Citizens for a Sound Economy Foundation Reply at 4.

~ Amexitech Reply at 12-13.

47 U.S.C. ~ 272(bX4).

~“ Notice at ¶ 63.
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creditor, upon default, to have recourse to the BOC’s assets.458 Time Warner and others contend
that no regulations are necessary to implement this provision.4~ In contrast, TIA urges us to
adopt regulations precluding all arrangements that would result in the BOC having direct or
indirect responsibility for the financial obligations of the separate affihiate.~° AT&T and Teleport
further suggest that we should preclude a BOC affiliate from obtaining credit under any
arrangement that would permit a creditor, upon default, to have recourse to the assets of any
parent of the BOC.~

3. Discussion

189. As we stated in the Notice, the intent of this provision is to protect ratepayers from
shouldering the cost of a default by a section 272 afflhiate.~2 We adopt our tentative conclusion
that section 272(b)(4) prohibits a BOC from co-signing a contract or any other instrument with
a section 272 affiliate that would allow the affiliate to obtain credit in a manner that grants the
creditor recourse to the BOC’s assets in the event of default by the section 272 affiliate.
Moreover, because the provisioir precludes the section 272 affiliate from obtaining credit under
“any arrangement that would permit a creditor, upon default, to have recourse to the assets of the
[BOC),” we find that section 272(b)(4) likewise prohibits the parent of a BOC or any non-272
affiliate from co-signing a contract or any other arrangement with the BOC’s section 272 affiliate
that would allow the creditor to obtain such recourse to the BOC’s assets in the event of default
by the section 272 affiliate. Indeed, we conclude that section 272(b)(4) prohibits a section 272
affiliate from entering into any arrangement to obtain credit that permits the lender recourse to
the BOC in the event of default.

190. While preventing the affiliate from jeopardizing ratepayer assets, we conclude that
section 272(b)(4) does not forbid a section 272 affiliate from using assets other than its own as
collaterai when seeking credit. To impose such a restriction where, as here, it is not needed to
protect ratepayer assets, would force section 272 affiliates to operate inefficiently, to the detriment

~ ~AT&T at 26-27 (urging us to require “that any contract or other document in which an affiliate obtains

credit contain a provision expressly stating that the creditor, upon default by the affiliate, has no recourse to the
assets of the BOC”); Bell Atlantic, Exhibit 1 at 6-7; MCI at 29; Ohio Commission at 9; Sprint at 27; TIA at 23;
TRA at 14.

~ Bell Atlantic, Exhibit I at 6-7; NYNEX Reply at 20; Time Warner at 18; USTA at 22.

~° TIA at 28-29 (urging us to forbid “any reference to the [affiliated) BOC in debentures, reference to the BOC
in any equity instruments, use of the same underwriting facilities, or other arrangements” that shift responsibility for
cost, debt, equity, or business risk to the BOC away from the affiliate); see also CompTel at 18 (urging us to prohibit
all credit arrangements between BOCs and their affiliates).

~ AT&T at 27 n.27; Teleport at 20-21. But see NYNEX Reply at 20-21 (countering that section 272(b)(4)
cannot be read to extend to the assets of a BOC’s parent); Bell Atlantic Reply at 5.

~ Notice at ¶ 63.
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of consuniers an4 competition, in particular, we agree with MCI and Sprint that a BOC’s parent
could secure credit, whether through the jssuance of bonds or otherwise, for the benefit of the
section 272 afllliate, provided that BOC assets are not at risk.~

F. Section 272(b)(5)

~. Background

191. Section 272(b)(5) states that an affiliate “shall conduct all tansactions with the
[BOC] of which it is an affiliate on an arm’s length basis with any such transactions reduced to
writing and available for public inspecfion.’~ In the Notice, we sought comment on whether
this provision necessitates the adoption of any non-accounting safeguards.~

2. Comments

192. SeveraT parties contend that we need not adopt additional non-accounting
safeguards, stating that other provisions of section 272(b) and accounting regulations should
suffice to implement section 272(b)(5).~ Other commenters propose that we adopt a broad
definition of ‘transaction” to prevent improper cost allocation and to facilitate monitoring of the
BOCs’ compliance with the nondiscrimination requirements.~1 CompTel urges us to use this
provision to impose several of the requirements established in the Ameritech Customers First
Plan, Ameritech’s plan to offer in-region interLAlA service though an interexohange affiliate,
including annual reporting and audit requirements, information disclosure requirements, and a
requirement that an interexcbange subsidiary “purchase any inputs or data from the BOC local
exchange operations on the same rates, terms, and conditions” that are available to unaffihia.ted
caniers.46~

3. Discussion

193. We conclude that we need not adopt additional non-accounting safeguards to
implement section 272(b)(5). In the Accounting Safeguards Order, we address the definition of

~ See, e.g., MCI at 29; Sprint at 28.

~ 47 U.S.C. § 272(bX5).

465 Noticeatfó4.

~“ ag,, PacTel at 23-24; Teleport at 21; USTA at 22-23. Other commenters do not advocate particular
safeguards but view the provision as supplementing or reinforcing other provisions of section 272. ~ MCI at 29-
30; Sprint at 28-29 (advocating interpretation similar to ‘operate independently’ requirement); TIA at 30.

~L, AT&T at 27-29; ITAA at 19-20.

“ CompTelatl7.

21996

HeinOnline -- 11 No. 38 F.C.C.R. 21996 1996



Federal Communications Commission FCC 96-489

“transactions” and consider the provision’s requirement that all transactions be “reduced to writing
and available for public inspection.”~9 Moreover, in our discussion of sections 272(b)( 1) and
(b)(3), we make clear that “transactions” include the provision of services and transmission and
switching facilities by the BOC and its affiliate to one another. We reject CompTel’s proposal
to adopt additional requirements, which are addressed generally in other parts of this Order and
the companion Accounting Safeguards Order.47°

V. NONDISCRIMINATION SAI?EGUARDS

194. As we observed in the Notice, after a BOC enters a competitive market, such as
long distance, it may have an incentive to use its control of local exchange facilities to
discriminate against its affiliate’s rivals. Section 272(c) of the Act responds to these competitive
concerns by establishing nondiscrimination safeguards that apply to the BOCs’ provision of
manufacturing, interLATA telecommunications, and interLATA information services. We address
the requirements of this section below.’7’

A. Relationship of Section 272(c)(1) and Pre-existing Nondiscrimination Requirements

1. Background

195. Section 272(c)(l) states that “[ijn its dealings with its affiliate described in
subsection (a), a [BOC) (1) may not discriminate between that company or affiliate and any other
entity in the provision or procurement of goods, services, facilities, and information, or in the
establishment of standards.”~ In the Notice, we sought comment on the relationship between
the nondiscrimination obligations imposed by sections 272(c)(1) and the Commission’s pre
existing nondiscrimination obligations in sections 201 and 202.~~ In particular, we sought
comment on whether the flat prohibition against discrimination in section 272(c)(1) imposes a
stricter standard for compliance than the “unjust and unreasonable” standard in section~

~ Accounting Safezuards Order part W.B.I.e.

~° In particular, see our rejection of additional reporting requirements in part IX and our discussion of sections
272(c) and (e). We a~ee with Ameritech that in proposing an annual audit requirement, CompTel ignores the
biannual audit requirement of section 272(d) of the Act. ~ Ameritech Reply Comments at 5 n.9; ConipTel at 17.

411 We note that the nondiscrimination requirement of section 272(c)(2) is an accounting safeguard that is
addressed in the Accounting Safeguards Order.

47 U.S.C. § 272(cXl).

‘~~‘ Notice at ¶ 69.

~ ~. at ¶ 72.
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2. Comments

196. Many BOCs assert that Congress did not intend to impose a stricter
nondiscrimination standard in section 272(c)(1) than that contained in section 2O2.~~ For
example, BellSouth, U S West, and USTA claim that the term “discriminate” in section 272(c)(1)
includes unjust and unreasonable discrimination and, therefore, is not materially different from
the standard of section 202.476 Potential competitors and various trade associations, in contrast,
assert that the flat prohibition in section 272(c)(1) was clearly intended to be more stringent than
the general ban on “unjust and unreasonable” discrimination in section 202.~~ These commenters
argue, therefore, that the unqualified prohibition against discrimination in section 272(c)(1) should
be construed as stringently as similarly unqualified language in section 251 (c)(2) was in the Ek~t
Interconnection Ordet.4~

3. Discussion

197. We find that section 272(c)(l) establishes an unqualified prohibition against
discrimination by a BOC in its dealings with its section 272 affiliate and unaffiliated entities.
Section 202(a), by contrast, prohibits “any unjust or unreasonable discnminati , or. .. any
undue or unreasonable preference or advantage.”4~ Because the text of the section 272(c)(1)
nondiscrimination bar differs from the section 202(a) prohibition, we conclude that Congress did
not intend section 272’s prohibition against discrimination in the 1996 Act to be synonymous
with the “unjust and unreasonable” discrimination language used in the 1934 Act, but rather,
intended a more stringent standard. We therefore reject the arguments of those who argue that
the section 272(c)(l) standard is not materially different from the standard in section 202.~

‘~ sell Atlantic, Exhibit I at 7; BellSo~ith at 34; PacTel at 29; PacTel Reply at 12-13; US West at 32; USTA
at 25; YPAA at 12. -

~ BellSouth at 32; U S West at 32; USTA at 25.

‘“ AT&T Reply at 24; CIX Reply at 5-6; CompTel at 22; IDCMA at 6; ISA at 2; IT! and ITAA Reply at 14;

LDDS at 13, n.l3; LDDS Reply at 7-8; MCI at 34; Sprint at 39-40; TIA at 37; TIA Reply at 4-5; Time Warner at
21-22; TRA at 15; Voice-Tel at 13-14.

~‘ AT&T Reply at 23-24; CompTel at 22; ISA at 2; LDDS Reply at 7.8; MCI at 34; MCI Reply at 23; TIA

Reply at 10-12; Time Warner at 21-22; Time Warner Reply at 20-22.

~ 47 U.S.C. § 202(a).

4° We note that this conclusion is consistent with the Commission’s recent interpretation of similar language

in section 25 1(cX2). See First Interconnection Ord~ at ¶ 217.
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B. Meaning of Discrimination in Section 272(c)(1)

1. Background

198. We tentatively concluded in the Notice that the prohibition against discrimination
in section 272(c)( 1) means, at a minin-tum, that BOCs must treat all other entities in the same
maimer as they treat their section 272 affiliates, and must provide and procure goods, services,
facilities, and information to and from these other entities under the same terms, conditions, and
rates.48’ We noted, however, that a requesting entity may have equipment with c~ifferent technical
specifications than the equipment of the BOC section 272 affiliate. We sought comment,
therefore, on whether the terms of section 272(c)(1) could be construed to require a BOC to
provide a requesting entity with a quality of service or “functional outcome” identical to that
provided to its affiliate even if this would require the BOC to provide goods, facilities, services,
or information to a requesting entity that are different from those provided to the affihiate.~

2. Comments

199. Both BOCs and potential competitors agree with our tentative conclusion that
section 272(c)(1) requires a BOC to treat all other entities in the same manner as it treats its
section 272 affihiate.4n LDDS asserts that, if the BOC affiliate is required to obtain local
exchange service in the same fashion as competitors, it is much more likely that the BOC will
provide local exchange service on a nondiscriminatory basis, at nondiscriminatory prices, and
with adequate operational suppoa4~

200. BOCs claim, however, that this section does not require a BOC to provide a
requesting entity with a quality of service or a functional outcome identical to the section 272
affiliate in order to offset differences in technical design, architecture, software or performance
specifications between the affiliate’s network and that of the requesting carrier.485 They assert

Notice at ¶ 73.

432 Notice at ¶ 67. We suggested, for example, that such disparate treatment may be justified by differences

in the unaffiliated entity’s network architecture. ~. at ¶ 73.

~“ See, e.g~, Ameritech at 54, U S West at 34-35; see also Frontier at 5-6; IDCMA at 6; ISA at 2-3; LDDS

at 14-15; LDDS Reply at 6 (BOCs cannot take any action in regards to its affiliate without offering the very same
deal to any other competing entity); MCI at 36; MFS Reply at 20-21; Sprint at 39; Teleport at 14; TL~ at 38-39;
Time Wartier at 22; Voice-Tel at 14 (all services and facilities provided by a BOC to its affiliate should be pursuant
to tariff). Some BOCs maintain, however, that section 272(cX I) does not require identical treatment between a BOC
affiliate and an unaffiliated entity in the provision of administrative and “corporate governance” services, and non
telecnmxnunications facilities or goods. We will discuss this issue below. See infra part V,C.

~“ LDDS at 15.

~“ See,~&, BellSouth at 32; NYNEX Reply at 22.
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that un1~wfuI discrimination occurs only when similarly situated entities are treated differently;
it is pot ijniawfully discriminatory under sectiop 272(c)(l) for a BOC to treat differently
unaffihiated companies whose capabilities or Tequirements vary from those of the BOC’s
affihiate.4sa

201. Potential competitors, on the other hand, argue that a BOC should be required to
provide different goods, services, and facilities to other entities than, it provides to its own
affiliate in order to provide “functional equality” or service of equal quaiity.48~ Sprint concedes
that different treatment is permissible if required by variations in network architecture between
the section 272 affUiate and the unaffiliated entity and if the prices charged to different entities
receiving disparate treatment are based on costs.488 AT&T points out that, if nondiscrimination
in section 272(c)(l) means only that a BOC has to provide the goods, services, facilities, and
information to an unaf±iliatecl entity that it provides to its own affiliate, the options available to
competitors would be confined entirely to those the BOC affiliate finds usefuL4~ This, some
commenters claim, may give BOCs an incentive to design interfaces that work optimally only
with its affiliate’s specifications and not the specifications of other entities49° or to discriminate
against unaffihiated entjtjes by anticompetitively cooperating in the development of new services
with its affiliate.49’

3. Discussion

202. We affirm our tentative conclusion that BOCs must treat all other entities in the
same manner as they treat their section 272 affiliates. We conclude therefore that, pursuant to
section 272(c)(l), a BOC nlust provide to unaffiliated entities the same goods, services, facilities,
arid information that it provides to its section 272 affiliate at the same rates, terms, and
conditions.~2 We decline, as some commenters suggest, to interpret section 272(c)(l) more

~g Ameritech at 55-56; BellSouth at 32; NYNEX Reply at 22; U S West at 33.

~ See, e.g.. AT&T at 31; MCI at 31; Sprint Reply at 15; TRA at 16.

Sprint at 39; Sprint Reply at 15; see also Time Warner at 22-23; Time Warner Reply at 22 (allowing prices
to reflect underlying costs of providing a good, service, or facility does not demonstrate that discrimination is just
and reasonable, rather it allows BOCs to demonstrate that no discrimination is present because the price accurately
reflects the cost of provision).

~ AT&T Reply at 21; see also AT&T at 32 (if an unafliliated entity requests new access arrangements that
will allow new or more cost effective long distance services, the Commission should not pennit a BOC to deny the
request on the ground that everyone is receiving the same access at the same price).

~‘° AT&T at 31; MCI Reply at 22; Sprint Reply at 15.

~‘ AT&T Reply at 21-22; see also AT&T at 32.

~“ The BOCs’ obligations with respect to procurement under section 272(cXl) are discussed below. See j~ft~

part V.E.
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broadly to conclude that a BOC must provide unaffihiated entities different goods, services,
facilities, and information than it provides to its section 272 affiliate in order to ensure that it is
providing the same quality of service or functional outcome to both its affiliate and unaffihiated
entities. To do so would, in effect, be interpreting this section the same way we interpreted
section 251 (c)(2) in the First Interconnection Order. We believe that to interpret the
nondiscrimination requirement of section 272(c)(l) in this manner would be inappropriate as a
matter of statutory construction, inconsistent with its legislative purpose, and uneaforceabte.

203. As a matter of statutory construction, we find that the nondiscrimination provision
of section 272(c)(l), by its terms, is much narrower in scope than the requirement in section
251 (c)(2). Section 251 (c)(2) imposes on incumbent LECs “the duty to provide, for the facilities
and equipment of any requesting telecommunications carrier, interconnection with the local
exchange carrier’s network. . . that is at least equal in quality to that provided by the [LECI to
itself or to any subsidiary, affiliate, or any other party to which the carrier provides
interconnection.”493 In the First Interconnection Order, we interpreted the term “equal in quality”
as requiring an incumbent LEC to provide interconnection to its network at a level of quality that
is at least indistinguishable from that which the incumbent LEC provides itself. Further, we
found that, to the extent a carrier requests interconnection that is of a superior or lesser quality
than the incumbent LEC currently- provides, the incumbent LEC is obligated to provide the
requested interconnection to the extent technically feasible.4~

204. The language of section 272(c)(l), in contrast, contains no such “equal in quality”
requirement; it simply requires that unaffiliated entities receive the same treatment as the BOC
gives to its section 272 affiliate. Unlike section 251, therefore, section 272(c) is not a vehicle
by which requesting entities can require a BOC to provide goods, facilities, services, or
information that are different from those that the BOC provides to itself or to its affiliates.495
Nor is it, as some commenters suggest, designed to prevent a BOC from discriminating between
unaffihiated competitors.4~

205. Our reading of the statutory language of sections 251 and 272 is consistent with
the differing underlying purposes of those provisions. The section 251 requirements are designed
to ensure that incumbent LECs do not discriminate in opening their bottleneck facilities to
competitors. As we stated in the First Interconnection Order, “[u]nder section 251, incumbent

~ 47 U.S.C. § 25l(c)(2).

First Interconnection Order at ¶~ 224-25, 314.

~ Ameritech at 56; see also Ameritech Reply at 28 (to obligate a BOC to provide a different service to an

unaffiliated entity at the same price that it is charging an affiliate for another service, even though the costs are
different, is at odds with the section 252(d) cost-based pricing requirements for interconnection, unbundled elements,
and reciprocal compensation arrangements.)

~ See, e.g~, MCI at 51-52.
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[LECs), including [BOCsj, are mandated to take several steps to open their network to
competition, including providing interconnection, offering access to unbundled elements to their
networks, and making their retail services available at wholesale rates so that they can be
resold.”497 In implementing section 251, therefore, we adopted rules to open one of the last
monopoly bottleneck strongholds in telecommunications -- the local exchange and exchange
access market.49

206. In adopting rules in this proceeding, however, our goal is to ensure that BOCs do
not use their control over local exchange bottlenecks to undermine competition in the new
markets they are entering -. interLATA services and manufacturing. The section 272 safeguards,
among other things, are intended to protect competition in these markets from the BOCs’ ability
to use their existing market power in local exchange services to obtain an anticompetitive
advantage. We find that when viewed in this context, the section 272(c)(l) nondiscrimination
provision is designed to provide the BOC an incentive to provide efficient service to rivals of its
section 272 affiliate, by requiring that potential competitors do not receive less favorable prices
or terms, or less advantageous services from the BOC than its separate affiliate receives.

207. We find that interpreting section 272 to require “functional equality” between a
BOC section 272 affiliate and any unaffihiated entity would not only be impractical, but
unenforceable. The “functional equality” standard would require a BOC to provide additional
services or functions to other entities that it does not provide to its own afflliate.4~ Because
section 272, unlike section 251, contains no requirement that a BOC must provide goods,
services, facilities, and information to the extent “technically feasible,” it would be extremely
difficult, as a practical matter, to limit the types of goods, services, and facilities that a BOC
would be obligated to provide to requesting entities. Further, the terms “functional outcome” or
“functional equality” are likely to mean different things to different entities. Because the meaning
of these terms is likely to depend on the particular characteristics of each requesting entity, the
Commission would be required to apply this standard to a myriad of factual circumstances on a
case-by-case basis. As one commenter observes, ensuring this type of equality would be
impossible to do, as well as impossible to enforce.SC~

203. We reject the argument that, because our interpretation of section 272(c)(1)
effectively limits competitors to those options that the BOC affiliate finds “useful,” a BOC will
be able to design network interfaces that work optimally only with its section 272 affiliate’s
specifications and not with the specifications of other entities. Section 272(c)( 1) prohibits a BOC
from discriminating in the establishment of standards. As we conclude below, a BOC’s adoption

~ First Interconnection Order at ¶ 4.

491

~ USTA at 23-24; USTA Reply at 12.

•~ PacTel Reply at 12.
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of a network interface that favors its section 272 affiliate and disadvantages ap unaffiliated entity
will establish a prima facie case of discrimination under section 272(c)(l).50’ Further, section
272(c)(1) prohibits a BOC from discriminating in the provision of facilities or information, and
section 251 (c)(5) imposes upon BOCs certain network disclosure requirements.502 As mentioned
above, section 251 (c)(5) requires incumbent LECs to provide reasonable public notice of nerwork
changes affecting competing service providers’ performance or ability to provide
telecommunications services, as well as changes that would affect the incumbent LEC’s
interoperability with other service providers. In the Second Interconnection Order, we interpreted
this provision to require incumbent LECs to disclose changes subject to this requirement at the
‘make/buy” point.503 In light of the requirements of sections 272(c)(l) and 251(c)(5), we decline

at this time to impose additional obligations on the BOCs to ensure that they structure their own
networks to achieve the same level of interoperability that the section 272 affiliate receives from
the BOC.

209. We also decline to adopt MCI’s suggested presumption that the specifications
requested by an unaffihiated entity are the appropriate ones for a truly separate and independent
affiliate and that any different specifications needed by the BOC’s section 272 affiliate reflect a
lack of proper physical and operational separation from the BOC.504 We recognize that there may
be circumstances, such as the adoption of a new and innovative technology by the BOC section
272 affiliate, where differences in technical specifications between a section 272 affiliate and an
unaffiliated entity do not evidence a lack of structural separation between the BOC and its section
272 affiliate.

210. As discussed below, we conclude that the protection of section 272(c)(l) extends
to any good, service, facility, or information that a BOC provides to its section 272 affiliate.505
We therefore agree with AT&T that to the extent a BOC Lievelops new services for or with its
section 272 affiliate, it must develop new services for or with unaffihiated entities in the same
manner. That is, we find that the development of new services, including the development of
new transmission offerings, is the provision of service under section 272(c)(1) that, once provided
by the BOC to its section 272 affiliate, must be provided to unaffiliated entities in a
nondiscriminatory manner. In the Notice, we recognized the potential for competitive harm in

~°‘ See infra paragraph 229.

502 We conclude below that the information required to be disclosed under section 25 I(c)(5) is included within

the definition of ‘information’ under section 272(c)(1). See infra at paragraph 222.

~ Second Interconnection Order at ¶J’~j 216-217 for a discussion of the “make/buy’ point; see also j~.. ~t
¶ 224 (incumbent LECs should not make preferential disclosure to selected entities prior to disclosure at the
make/buy point).

50.4 MCI at 3 1-32 (if the BOC section 272 affiliate is truly separate it should not require services or

facilities that are technically different than those required by its competitors)

505 See infra part V.C.
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a situation in which a BOC failed to cooperate with an interLATA carrier that is introducing an
innovative new service ux~ti1 the BOC’s section 272 affiliate is ready to initiate the same
service.~ Similarly, AT&T asserts that the section 272(c)(l) nondiscrimination requirement
should be interpreted to prevent BOCs from denying a competitor’s request for a new or more
cost effective access arrangement on the ground that all entities, including its section 272 affiliate,
are receiving the same access service at the same price.507 We find that the BOC, under section
272(c)(fl, is obligate4 to work with competitors to develop new services if it cooperates in such
a ma~er with its section 272 affiliate.

211. We agree with AT&T therefore that i1 as we outlined in our Notice, a BOC
purposely delayed the implementation of an innovative new service by denying a competitor’s
reasonable request for interstate exchange access until the BOC section 272 affiliate was ready
to provide competing service, such conduct may constitute unlawful discrimination under the Act.
Moreover, as we observed in the Notice, although the 1996 Act imposes specific
nondiscrimination obligations on the BOCs and their section 272 affiliates, the Communications
Act imposed certain pre-existing nondiscrimination requirements on common carriers providing
interstate communications service. Among them, section 201 provides that all common carriers
have a duty ~to establish physical connections with other carriers,” and to furnish
telecommunications services “upon reasonable request therefor.”505 We conclude, therefore, that
if a BOC were to engage in strategic behavior to benefit its section 272 affiliate, in the manner
suggested by AT&T, such action may not only violate section 272(c)(1), but would also violate
sections 201(a) of the Act.5°~

212. Finally, we conclude that a complainant will be found to have established a prima
f~j~ case of unlawful discrimination under section 272(c)(l) if it can demonstrate that a BOC
has not provided unaffihiated entities the same goods, services, facilities, and information that it
provides to its section 272 affiliate at the same rates, terms, and conditions. To rebut the
complainant’s case, the BOC may demonstrate, among other things, that rate differentials
between the section 272 affiliate and unaffiliated entity reflect differences in cost or that the
unaffiliated entity expressly requested superior or less favorable treatment in exchange for paying

~ Notice atI 139 n.266.

AT&T at 32.

47 U.S.C. § 201(a).

~“ We also note such anticompetitive behavior regarding the provision of intrastate services would be unlawful
under various state provisions. See. e.g., Mich. Comp. Laws Ann. ~ 484.2.305(lXg) (West 1996) (a provider ofbasic
local exchange service shalt not refuse or delay access service or be unreasonable in connecting anther provider to
the local exchange whose product or service requires novel or specialized access service requirements); N.Y. Pub.
Serv. § 91 (McKinney 1996); N.D. Cent. Code ~ 49-21-07 (1995).
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a higher or lower price to the BOC.~° We recognize, as Sprint and Time Warner suggest, there
will be some instances where the costs of providing certain goods, services, or facilities to its
affiliate and to an unaffiliated entity differ.51’ As we stated in the First Interconnection Order,
where costs differ, rate differences that accurately reflect those differences are not unlawfully
discriminatory.512 Strict application of the section 272(c)(l) prohibition on discrimination would
itself be discriminatory if the costs of supplying customers are different.5” Similarly, we also
conclude, as we did in the First Interconnection Order, that “price differences, such as volume
and term discounts, when based upon legitimate variations in costs, are permissible under the
1996 Act when justified.”514

C. Definition of “Goods, Services, Facilities and Information” in Section 272(c)(1)

1. Background

213. In the Notice we sought comment on the interplay among the definitions of the
terms “services,” “facilities,” and “information” in various subsections of272, and between section
272 and section 251(c). We also sought comment on what regulations, if any, are necessary to
cIarif~’ the types or categories of services, facilities, or information that must be made available
under section 272(c)(l). We asked parties to comment on whether further defaning~the terms
“goods,” “services,” ‘facilities,” and “information” would enable competing providers to detect
violations of this section by enabling them to compare more accurately a BOC’s tream3ent of its
affiliate with a BOC’s treatment of unaffiliated competing providers.515

~AT&T at 33 (Commission should make explicitthat any difference in Ireatinentbetween BOC affiliates
and their competitors is unlawful unless it results from a competitor’s deliberate choice to receive different or less
favorable treatment in exchange for lower prices); PacTel Reply at 12-13 (if an unaffihiated entity wants something
different than the BOC affiliate, the other entity should request something different, instead of requiring BOC to
figure out what entity needs to get the same end result as affiliate).

“ Sprint at 39.40; Time Warner at 22.

~ First Interconnection Order at ¶ 860.

~ BellSouth at 32 (a blanket prohibition on discrimination when justified by differences in cost would
be anticornpetitive); see also j~. (“Strict application of the term ‘nondiscriminatory’ . . . would itself be
discriminatory accordinglo the economic definition of price discrimination. If the 1996 Act is read to allow no price
distinctions between companies that impose very different . . . costs on l.ECs, competition for all competitors,
including small companies, could be impaired.”).

“~ First lnterconnection Order at ¶ 860.

~ Notice at ¶ 67.
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2. Comments

214. PacTel, U S West, and NYNEX urge the Commission to exclude administrative
and support ser.’ices from the scope of the term “services” in section 272(c)(l).516 Similarly, U
S West maintains that a BOC should not be required to provide non-telecommunications goods,
services, facilities, and information.~7 TIA urges the Commission to construe the terms “goods”
and “services” to encompass, at a minimum, all types of telecommunications equipment, CPE,
and relatec~ software and services.518 Sprint asserts that the term “service” in section 272(c)(l)
should encompass at least telecommunications and information services, and that the term
“facilities” should include all unbundled elements required under section 25 l(c)(3).519 CDC
maintains that, because the terms itt section 272(c)(l) are not conditioned or qualified in any
manner, “facilities, services arId information” should be interpreted to encompass the meaning of
those terms as used in section 251(c) •520

215. Sprint argues that, because the term “information” in section 272(e)(2) is Limited
to information “conàerning [a BOC’sj provision of exchange access,” the Commission should
place no limit on the meaning of “information” as used in section 272(c)(l).521 Several
commenters disagree QIt whether the term “information” under section 272(c)(l) includes CPNI.
PacTel and U S West contend that, because the Act includes a separate provision covering
CPNI,~ the term information in section 272(c)(l) must exclude CPNI.5~ They argue, therefore,
that section 272(c)(I) does not require a BOC to provide CPNI to other entities when the BOC
provides it to its section 272 affiliate. AT&T and MCI, in contrast, argue that section 272(c)(l)
should include CPNI to ensure that a BOC will not use, disclose, or permit access to CPNI of

“ NYNEX at 34-35; PacTel at 3O~; U S West at 36-37 (BOCs have no monopoly over the provision of
administrative and support services so if these are withheld from competitors, this will not force those competitors
from the market). ~ see Frontier at 6 (Commission should interpret the phrase ‘facilities, services, or information”
to include not only tariffed access elements, but also the provision of non-tariffed services and information such as
business office services, computing services, customer information, and the like).

Sn U S West at 37; see also PacTel Reply at 17 (section 272(cXl) is limited to regulating goods and services

that are part of a common carrier service).

512 TIA at 33.

~ Sprint at 32-34; see also j4. at 34 n.23 (‘facilities under section 272 may include not only section 251 (cX2)

‘facilities’ but also the “network equipment’ referred to in section 25 l(c)(2)).

CIX Reply at 6,

~ Sprint at 34-35.

sn ~ U.S.C. § 222; ~ CPNI NPRM.

~ PacTel Reply at 16; U S West at 38; U S West Reply at 15.
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BOC customers for the benefit of its separate affiliate unless the CPNI is made available to all
competing carriers.524

3. Discussion

216. We conclude that any attempt to define exhaustively the terms “goods, services,
facilities, and information” in section 272(c)(l) may unnecessariLy limit the scope of tbis section’s
otherwise unqualified nondiscrimination requirement.~ At the same time, however, we disagree
with ITAA that the Commission should refrain from attempting to clarify the meaning of these
terms.526 We find instead that clarifying the types of activities these terms encompass will
provide useful guidance to potential competitors that seek to avail themselves of the protections
of section 272(c)(l). In enforcing the nondiscrimination requirement of section 272(c)(l), we
intend to construe these terms broadly to prevent BOCs from discriminating unlawfully in favor
of their section 272 affiliates.527

217. We find that neither the terms of section 272(c)( 1), nor the legislative history of
this provision, indicates that the terms “goods, services, facilities, and information” should be
limited in the manner suggested by some commenters. We therefore decline to interpret the
terms in Section 272(c)(l) as including only telecommunications-related or, even more
specifically, common carrier-related “goods, services, facilities, and information.”~8 Similarly,
we reject arguments set forth by NYNEX, PacTel, and U S West that the term “services” should
exclude administrative and support services. Although NYNEX contends that, as a practical
matter, unaffiliated entities are unlikely to avail themselves of such services,5~ we find that there
are certain administrative services, such as billing and collection services, that unaffihiated entities

~ AT&T at 34; AT&T Reply at 24-25; MCI at 38 (section 272(cXl) should apply to CPNI to ensure that

BOCs do not impose more demanding requirements on unaffihiated entities than they impose on their affiliates).

$25 ~ ITAA at 2 1. As U S West observes, in interpreting section 272(c)( 1), we are determining the scope

of the goods, services, facilities, and information that are subject to the nondiscrimination requirement. U S West
at 32; see also ISA at 3 (maintaining that section 272(cXI) should be interpreted to ensure that a BOC does not
provide or procure any good, service, facility, or information in a manner that could adversely affect competition
on the information services industry).

526 SeelTAAat2l.

~ See id.

$25 See, e.g., U S West at 37 (contending thai section 272 cannot logically be read as requiring a BOC to
provide non-telecommunications-related items, over which it has no monopoly, to an unaffihiated entity simply
because it has provided that item to a separate affiliate); PacTel Reply at 17 (arguing that the terms of section
272(c)( I) should be limited to goods and services that are part of a common carrier service regulated under Title 11
of the Act).

529 NYNEX at 34.
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may find useful.~° Further, as discussed above, we construe the term “services” to encompass
any service the ~OC provides to its section 272 affiliate, including the development of new
service offerings.53’

218. We conclude therefore that the protection of section 272(c)(1) extends to any good,
service, facility, or information that a BOC provides to its section 272 affiliate. For example, we
find that if a BOC were to decide to transfer ownership of a unique.Iacility, such as its Official
Services network, to its section 272 affiliate, it must ensure that the transfer takes place in an
open and nondiscriminatory manner.532 That is, pursuant to the nondiscrimination requirement
of section 272(c)(1), the BOC must ensure that the section 272 affiliate and unaffiliated entities
have an equal opportunity to obtain ownership of this facility.

219. We also conclude that the terms “services,” “facilities,” and “information” in
section 272 should be interpreted to include, among other things, the meaning of these terms
under section 25 ~ (c). The term “facilities,” therefore, includes but is not limited to the seven
unbundled network elements 4escnibed in the First Interconnection Order.533 We decline to limit
the scope of these terms to their meaning in section 251 because section 272 encompasses a
broader range of activities than does section 251. We also emphasize that in contrast to section
251, where an incumbent LEC is prohibited from discriminating against any requesting
telecommunications carrier, section 272(c)(1) prohibits BOCs from discriminating against “any
other entity.” Because section 272 does not define the term “entity,” we interpret this unqualified
term broadly to ensure that all competitors may benefit from the protections of section 272(c)(1).
Thus, we agree with Sprint that thJs term should include the definition of the term “entity” as set
forth in the electronic publishing section of the Act;5~ however, we also find it appropriate to
include within the meaning of “entity” the providers of the activities encompassed by section 272.
We conclude, therefore, that the term “entity” includes telecommunications carriers, ISPs, and
manufacturers.

220. We disagree with ATSI and CIX, however, that by interpreting “any other entity”
to include information service providers and by concluding that the term “facilities” in section
272(c)(1) encompasses the meaning of that term as it is used in section 251(c), ISPs acquire the

~ ISA at 3 (stating that the discriminatory provision of billing and collection services could adversely
affect competition in the information services market).

~ See supra at paragraph 210.

532 ~ discussion of Ofticial Services net-work infra part V1.D.

“‘ These include the loc4l loop, the network interface device, switching capability, interoffice transmission

facilities, signalling networks and call-related databases, operations support system functions, and operator services
and directory assjslance. ~ First Interconnection Order. Appendix B, at 20-24.

~ Sprint at 37. Section 274 provides that “the term ‘entity’ means any organization, and includes corporations,
partnerships, sole proprietorships, associations, and joint ventures.” 47 U.S.C. § 274(iX6).
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right to obtain unbundled access to the local loop and other network elements whenever BOCs
provide their section 272 affiliates with such access.533 Pursuant to section 251(c)(3), only
telecommunications carriers providing atelecommunications serviceare entitled to obtain access
to unbundled network elements. Because ISPs may only obtain access to unbundled elements
pursuant to section 251 to the extent they are providing telecommunications services,536 we
conclude that they may not attempt to circumvent the limitations of section 251 by virtue of their
rights under section 272(c)(1). This conclusion is consistent withour finding in the Second
Interconnection Order that the inclusion of information services in the definition of “services”
under section 25 1(c)(5) “does not vest information service providers with substantive rights under
other provisions of section 251, except to the extent that they are also operating as
telecommunications carriers.’537 To the extent, however, that a BOC chooses voluntarily to
provide facilities, including network elements, to a section 272 affiliate that is solely providing
information services (and thus does not qualify as a telecommunications carrier under section
251), we conclude that a BOC must, pursuant to section 272(c)(l), provide such facilities to other
requesting ISPs.

221. We therefore agree with MFS that, if a BOC chooses to allow its information
service affiliate to collocate routers, servers, or other equipment, section 272(c)(1) requires that
the same accommodations be extended, on a nondiscriminatory basis, to competing ISPs.538
Collocation is a means of achieving interconnection and access to unbundled network elements
that incumbent LECs, including BOCs, must provide to requesting carriers under section 251 .~

Although section 251 does not require incumbent LECs to permit entities other than
telecommunications carriers to collocate equipment on an incumbent LEC’s premises,~° sections
251 and 272 do not prohibit BOCs from voluntarily allowing ISPs to collocate equipment on their
premises. Thus, we find that, if a BOC permits its section 272 affiliate to collocate facilities used
to provide information services, the BOC must permit collocation, under section 272(c)(1), by
sintilarly situated entities. If the BOC’s section 272 affiliate qualifies as a “telecommunications
carrier,” the BOC need only permit other telecommunications carriers to collocate their
equipment. If, however, the BOC’s section 272 affiliate only provides information services, the
BOC must permit similarly situated ISPs to collocate equipment at the BOCs premises, even if
such entities do not qualify as telecommunications carriers.

~ ATSI at 8-9; CIX Reply at 6.

‘~‘ See First Interconnection Order at ~ 992.

~“ Second Interconnection Order at ¶ 176.

~ MFS Reply at 20-21.

See First Intercormection Order at ¶1J 542-617 (discussing collocation).

‘~ First Interconnection Order at ¶ 581.
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222. As Sprint points out, the term “information~ in section 272(c)(I) is not limited
as it is in section 272(e)(2) to information “concerning [the BOC’s] provision of exchange
access.”~ In fact, as noted above, we find no limitation in the statutory language on the type
of information that is subject to the section 272(c)(l) nondiscrimination requirement. For this
reason, we reject U S West’s assertion that section 272(c)(l) only governs that infonnation which
may give a separate affiliate an “unfair advantage.”542 We conclude, however, that the term
“inform~jon” includes, but is not limited to, CPNI and network disclosure information.543 We
therefore reject arguments made by some BOCs that the nondiscrimination provision of section
272(c)( 1) does not govern the BOCs use of CPNI. With respect to CPNI, we conclude that
BOCs must comply with the requirements of both sections 222 and 272(c)(l). We decline to
address parties’ arguments raised in this proceeding regarding the interplay between section
272(c)( 1) and section 222 to avoid prejudging CPNI issues that will be addressed in a separate
proceeding.5~

I). Establishment of Standards

~. Background V

223. Section 272(c)(l) prohibits a BOC from discriminating between its section 272
affiliate and other entities in the “establishment of standards.” In the Notice we sought comment
on what “standards” are encompassed by this provision. We observed that a BOC may act
anticompetitivety by creating standards that require or favor equipment designs that are
proprietary to its section 272 affiliate. We sought comment on what procedures, if any, we
should implement to ensure that a BOC does not discriminate between its affiliate and other
entities in setting standards. -We asked parties to comment, for example, on whether BOCs
should be require4 to participate i~ standard-setting bodies in the development of standards
covered by section 272(c)(l).~

~ 47 U.S.C. ~ 272(eX2). Similarly, we note that the term “facilities” in section 272(cXl) is not limited
as it is in section 272(eX4) to ‘i~terLATA or intraLATA facilities.’ ~ 47 U.S.C. ~ 272(eX4).

542 U S West at 37-3 8 (arguing that, if the information cannot give an unfair advantage to a separate affiliate,

there is no reason under the 1996 Act to interfere with its flow between the BOC and its affiliate).

V ~ See, e.g., 47 U.s.C. ~ 222, 251(cXS).

~“ See CPNI NPRM. Several BOCs assert that there are certain instances under section 222 where it would
be unlawful for them to distribute ~PNI to other entities. See Ameritech Reply at 29, NYNEX Reply at 13-14;
PacTel Reply at 16-17; U S West Reply at 14-IS.

~ Notice at ¶ 78.
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2. Comments

224. Although we received only a few comments on the meaning of the term

“standards” in section 272(c)(l),546 many parties expressed views on the need for the adoption of
procedures to ensure nondiscrimination in the establishment of standards, the need for mandatory
BOC participation in standard-setting, and whether the failure of BOC participation in standard-
setting should be considered discrimination. Beilcore, ITAA,-and PacTel argue it is unnecessary
to adopt procedures to ensure the nondiscriminatory establishment of standards.547 For exarnp~e,
Beilcore and PacTel maintain that nondiscriminatory standards-setting need no~ be addressed in
the context of section 272(c)(l) because it is already addressed by sections 273(d)(4)548 and
273(d)(5).549 These provisions, they state, establish “reasonable and nondiscriminatory”
procedures for Belicore and non-accredited standards development organizations to follow in
creating industry-wide standards and generic requirements for telecommunications equipment and
CPE.55° Congress, Belicore asserts, did not purposefully create a process under section 273(d)(4)
only to prevent BOCs from using the fruits of that process in section 272.~’

225. AT&T asserts that, in appropriate cases, the Commission should involve itself in
the standard-setting process.552 Similarly, MCI proposes that the Commission act as or appoint
an arbitrator to resolve disputes that arise in the public standards-setting process.553 USTA and
U S West, on the other hand, argue that industxy consensus rather than Commission involvement

~ MCI at 39 (the term “standards” should encompass any that affect interconnection and interoperability
between two or more public network operators); Sprint at 42 (there is nothing to suggest that the term “standards”
means something other than its commonly understood dictionary definition); TIA at 44 (the term “standards” should
encompass all activities undertaken in connection with a BOC’s efforts to establish technical specifications for BOC
network operation and interconnection of equipment and services to a BOC network).

~ Beilcore Reply at 2-3; ITAA at 21 (arguing that the nondiscrimination language of section 272(cXl) is

absolute); PacTel Reply at 18.

~ Section 273(dX4) prescribes procedures that are intended to open to all interested parties the process for
setting and establishing industry-wide standards and generic requirements for telecomniunicationequipment and CPE.
See Manufacturing NPRM.

~“ Section 273(d)(5) requires that the Commission prescribe a dispute resolution process to be used if all parties

cannot agree on a dispute resolution process when establishing and publishing any industry-wide standard or generic
requirement. See Implementation of the Section 273(d)(5) of the Telecommunications Act of 1996, Dispute
Resolution Regarding Equipment Standards, GC Docket No. 96-42, Report and Order, FCC No. 96-205 (rel. May
7, 1996) (Disoute Resolution Order).

~ Belicore Reply at 2-3; PacTel Reply at 18.

~‘ Bellcore Reply at 3.

“~ AT&T at 35.

“~ MCI at 40.
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~s reqt~ire4 in the development of standards.”4 MCI contends that, as a matter of policy, BOCs
should be required to participate in all public fora that are developing interconnection or
interoperability standards concerning their current or foreseeable services and that all technical
standards involving the BOCs or their affiliates should be developed in open, nondiscriminatory
public standard-setting bodies and fora.”5 PacTel and Sprint, in contrast, assert that participation
in standard-setting bodies should not be required.”6

226. Sprint argues, however, that a BOC’s failure to participate or its refusal to abide
by the standards selected may be evidence of its intent to discriminate in the “establishment of
standards.”551 Similarly, AT&T maintains that the Commission should treat the adoption of a
standard that favors a BOC affiliate and harms unafluliated entities as establishment of a prima

case of discrimination under section 272(c)(1).”6 In addition, MCI argues that the
Coinniission should refuse to recognize standards not established in an open, nondiscriminatory
forum for purposes of resolving discrimination claims.”6

3. Piscussion

227. We conclude that the term “standards” in section 272(c)(1) includes the meaning
of this term as it is used j~ section 273. In the Manufacturing NPRM. we sought comment on
how the term “standards” should be defmed “for purposes of implementation of the 1996 Act to
ensure that standards processes are open and accessible to the public.”~° We note, however, that
unlike the use of the term “standards” in sections 273(d)(4) and 273(d)(5), the term “standards”
in section 272(c)(l) is not limited by the term “industry-wide.” We conclude, therefore, that

~ USTA Reply at 12.13 (in an era of open competition where BOCs compete against each other, BOCs have
no incentive to collaborate wid~ other BOCs in setting standards); U S West Reply at 14 (asserting that the
Commission’s co~npIaint procedures should address any abuse of this process).

~ MCI at 39; see also IT! and ITAA Reply at 14 (Commission should require BOCs to establish fair and
nondiscriminatoiy network performance, interconnection,and equipment interoperabil itystandards); TIA at43 (BOCs
should be strongly encouraged, if not required, to participate in standard-setting activities of accredited standard-
setting groups.)

PacTel at 35; PacTel Reply at 18; Sprint at 43 n.31.

~“ Sprint at 43 n.31.

“ AT&~T at 35.

~ MCI a: 39.

~4anufac:uripg N?f~M at 1 34.
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section 272(c)(l) prohibits discrimination in the establishment ofg~y standard, not only those that
are “industry-wide.”~6’

228. As we observed in the Manufacturing NPRM, the process by which standards are
established may present opportunities for anticompetitive behavior by the BOCs.~2 We decline,
however, to implement additional procedures, beyond those outlined in section 273,10 ensure that
BOCs do not discriminate between their section 272 affihiatesand other entities in establishing
industry-wide standards. Rather, we agree with BeUcore and PacTel that the procedures for the
establishment of industry-wide standards and generic requirements for telecommunications
equipment and CPE appear at this time to be adequately addressed by the requirements contained
in section 273(d)(4). For example, in response to MCI, we note that section 273(d)(4) already
provides for an open standards-setting process whereby all interested parties have the opportunity
to fund and participate in the development of industry-wide standards or generic requirements on
a “reasonable and nondiscriminatory” basis.”~3 We find no basis in the record for concluding
that the requirements established by section 273, and any regulations adopted thereunder, Will not
be sufficient to deter discrimination in the establishment of industry-wide standards.

229. Although we decline at this time to establish additional procedures beyond those
required in section 273(d)(4), we recognize that there is a distinct potential competitive danger
that a BOC will use standards in its own and its section 272 affiliate’s network that are not
“industry-wide” (that is, not employed by “at least 30 percent of all access lines”) or established
by an accredited standards development organization,5~ but rather specifically tailored to meet
its own needs or those of its section 272 affiliate. Because such standards may not be developed
in an open and nondiscriminatory process, such as the one required for the establishment of
industry-wide standards in section 273(d)(4), we find that those standards may place unaffiliated
entities at a competitive disadvantage. For example, if a BOC adopts a particular non-accredited
or non-industry-wide protocol or network interface, it may, by virtue of its substantial size and
market share, effectively force competing entities to alter their specifications in order to maintain
the same level of interoperability with the BOC or the BOC affiliate. We conclude, therefore,
that the adoption of g~y standard that has the effect of favoring the BOC’s section 272 affiliate
and disadvantaging an unaffihiated entity will establish a prima facie violation of section
272(c)(l).

~‘ The term “industry-wide” as defined in section 273 means “activities funded by or performed on behalf of
local exchange carriers for use in providing wireline telephone exchange service whose combined total of deployed
access lines in the United States constitutes at least 30 percent of all access lines deployed by telecommunications
carriers in the United States” as of February 8, 1996. ~ 47 U.S.C. § 273(dX8XC).

562 Manufacturing NPRM at ~ 31.

~ See 47 U.S.C. § 273(dX4XAXii).

564 An “accredited standards development organization’ is an entity composed of industry members that has
been accredited by an institution vested with the responsibility for standards accreditation by the industry. ~ 47
U.S.C. § 273(d)(8)(E).
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230. We also conclude, on the basis of the record before us, that it is not necessary as
a matter of law, nor desirable as a matter of policy, to require BOC participation in the standards-
setting process. The language of section 272(c)(l) cannot be read as requiring such participation;
moreover, I3OCs have an interest in participating voluntarily in standard-setting organizations
because standards that are ultimately adopted may materially impact the BOCs’ competitive
position.~ FlIrther, we declijie ~o become involved at this time in the standard-setting process,
as suggested by AT&T, in order to accomplish the purposes of section272(c)(lj. Unlike section
256, which, among other things, permits the Commission to participate in the development of
public telecommunications network interconnectivity standards that promote access, section
272(c)(1) 4oes not contemplate Commission involvement.~ Moreover, we reject MCI’s proposal
that we insert ourselves into the dispute resolution process to accomplish the purposes of section
272(c)(1). Section 273(d)(5) requires the Commission to prescribe a dispute resolution proeess
to address the anticompetitive harms that may result from the establishment of industry-wide
standards under section 273(d)(4) and expressly prohibits the Commission from becoming a party
to this process.~’7 As to disputes that may arise in the context of other public standard-setting
processes, we find, on the basis of the record before us, that Commission involvement beyond
its existing role in the section 208 complaint process is unnecessary.~

E. 1’rocurement Procedures

~. Backgro~ad

231. Section 272(c)(1) also prohibits the BOCs from discriminating between their
section 272 affiliates and other entities in their procurement of goods, services, facilities, and
information. In the Notice, we observed that this provision prohibits a BOC from purchasing
manufactured network equipment solely from its affiliate, purchasing the equipment from the
affiliate at inflated prices, or giving any preference to the affiliate’s equipment in the procurement
process and thereby excluding rivals from the market in the BOC’s service area. We sought
comment on how the ~OCs could establish nondiscriminatory procurement procedurd designed
to ensure that other entities are treated on the same terms and conditions as a BOC affiliate. We

665 PacTel at 35.

~‘ ~47 U.S.C. § 256. We note that the Commission has asked its federal advisory committee, the Network
Reliability and Interoperability Council, for recommendations on how the Commission should implement section2ó5.
These recommendations will provide the basis for a notice of proposed rulemaking that will consider, among other
things, Commission rules and policies dealing with telecommunications standards-setting activities, including
Commission involvement.

561 ~ 47 u~s•c• § 273(d)(5); Dispute Resolution Order.

~ ~U S West Reply at 14 (if process is abused, Commission’s complaint procedures are available to address
the problem).
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invited comment, specifically, on the nature and extent of rules necessary to ensure that such
procedures are implemented.569

2. Comments

232. PacTel and U S West maintain that, in light of the procurement standards set forth
in sections 273(e)( I) and 273 (e)(2), it is unnecessary to adopt additional procurement procedures
to implement the nondiscrimination requirement of section 272(c)(l).”° ITAA asserts that,
because the section 272(c)(l) language is absolute, it is unnecessary to prescribe procurement
procedures to ensure that BOCs do not discriminate.571 TIA, in contrast, contends that section
272(c)(l) requires BOCs to establish specific procurement procedures.572 According to TIA, each
BOC should specify the standards that it uses to make procurement decisions and file these with
the Commission.573 TIA also suggests that the Commission adopt a classification scheme that
identifies discrete categories of products and related services procured by BOCs.574

3. Discussion

233. As stated above, we find that section 272(c)(l) establishes an unqualified
prohibition against discrimination by a BOC in its dealings with its section 272 affiliate and
unaffiliated entities.575 We conclude, therefore, that any discrimination with respect to a BOC’s
procurement of goods, services, facilities, or information between its section 272 affiliate and an
unaffiliated entity establishes a prima facie case of discrimination under section 272(c)(l). For
example, consistent with our observations in the Notice, we find that a prima facie case of
discrimination under section 272(c)(l) may be established if a BOC purchases manufactured
network equipment solely from its section 272 affiliate, purchases such equipment from its
affiliate at inflated prices, or gives any preference to the affiliate’s equipment in the procurement
process, thereby excluding rivals from the market in the BOC’ s service area.

234. Insofar as section 272(c)(I) governs a BOC’s procurement of manufacturing
services, we find that BOC procurement of telecommunications equipment should be performed
in a manner consistent with the manufacturing requirements of section 273. We conclude,

~ Notice at ¶ 77.

“° PacTel at 35; PacTel Reply at 17; U S West at 36 n.58.

“~ ITAAat2I.

“~ TLA at 46.

“p’ Id. at 41-42.

“~ Id. at 34 n.74 (noting that its own ‘Buyer’s Guide” may be useful in this process).

“‘ See supra at paragraph 197.
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therefore, that section 272(c)(1) requires a BOC to adhere to the nondiscrimination and
procurement standards governing the procurement of telecommunications equipment set forth in
sections 273(e)(l) arid 273(e)(2) of the Act. ~ We therefore defer consideration of detailed
procurement procedures with respect to telecommunications equipment to the Manufacturing
NPRM. which specifically addresses the requirements of these sections. We conclude, however,
that the i3OCs must, at a minimum, comply with arty and all regulations adopted to implement
the standards of sections 273(e)(l) and 273(e)(2); failure to. do so. may be evidence of
discrimination under section 272(c)(l).

235. We ~ecogulze, however, that the nondiscrimination requirement of section
272(c)( I) encompasses a broader range of activities than those described in sections 273(e)(l) and
273(e)(2). Nevertheless, because the record is largely silent on the nature and extent of rules
necessary to ensure that BOCs do not discriminate in their procurement of goods, services,
facilities, and information under section 272(c)(l), we decline, at this time, to adoj3t rules to
implement this requirement. In response to TIA’s concerns, therefore, we conclude that the
record in this proceeding does not support adoption of any concrete procurement procedures
beyond those already mandated by sections 273(e)(l) and 273(e)(2). Although we decline to
issue rules, we caution BOCs that allegations of discrimination in their procurement of goods,
services, facilities, and information under section 272(c)(l) will be evaluated in light of that
section’s unqualified prohibition on discrimination. Further, we note that allegations of
discrimination may more easily be rebutted by demonstrated compliance with pre-existing,
publicly available procedures for procurement.

F. - Enforcement of Seetiop 272(c)(1)

- 236. Itt the Notice, we observed that the Commission previously adopted a regulatory
scheme to ensure that the BOCs do not discriminate in the provision of basic services used to
provide enhanced services or in disclosing changes in the network that are relevant for the
competitive manufacture of CPE. We sought comment on whether any of the reporting and other
requirements that the Commission applied to the BOCs in the Comnuter III and ~Q1~L~
proceedings, which were adopted in lieu of the structural separation requirements of Computer
Jj, are sufficient to implement section 272(c)(l) and provide protection against the type of BOC
behavior that section 272(c)(l) seeks to curtail.5” We address this issue, as well as the

~“ Section 273(eXl), entitle4 ‘~Nondiscrimination Standards for Manufacturing” requires, int~r alia. that “[ijin

the procurement or awarding of supply contracts for telecommunications equipthent, a [BOC], or any entity acting
on its behalf. . . may not discriminate in favor of equipment produced or supplied by an affiliate or related person.
Section 273(eX2), entitled “Procurement Standards,’ provides that each BOC or entity acting on its behalf shall
‘make procurement decisions and award all supply contracts for equipment, services, and software on the basis of
an objective asscssmentof price, quality, delivery, and other commercialfactors.’ 47 U.S.C. §~ 273(eXIXB), (eX2).

“‘ Notice at ¶ 75.
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requirements and mechanisms necessary to facilitate the detection and adjudications of section
272 violations, below.578

VI. FULFILLMENT OF CERTAIN REQUESTS PURSUANT TO SECTION 272(e)

A. Section 272(e)(1)

1. Background

237. Section 272(e)(1) states that a BOC and a BOC affiliate subject to section 25 1(c)
“shall fulfill any requests from an unaffihiated entity for telephone exchange service and exchange
access within a period no longer than the period in which it provides such telephone exchange
service and exchange access to itself or to its affihiates.””~ In the Notice, we tentatively
concluded that the term ‘unaffiliated entity” includes “any entity, regardless of line of business,
that is not affiliated with a BOC” as defined under section 153(1) of the Act.58° We sought
comment on the scope of the term “requests and on whether it included, inter alia. “initial
installation requests, as well as any subsequent requests for improvement, upgrades or
modifications of service, or repair and maintenance of.. . services.”58’ We tentatively concluded
that section 272(e)(l) requires the BOCs to treat unaffihiated entities on a nondiscriminatory basis
in completing orders for telephone exchange service and exchange access, but does not grant
unaffiliated entities any additional rights beyond those otherwise granted by the Communications
Act or Commission mles.sn We also sought comment regarding how to implement section
272(e)(l) and specifically inquired whether reporting requirements for service intervals analogous
to those imposed by Computer III and ONA would be sufficient.583

~ See infra part IX.

°“ 47 U.S.C. § 272(e)(1). Section 272(e) applies to a BOC or a BOC affiliate subject to section 25 1(c). 47

U.S.C. § 272(e). An affIliate subject to section 251(c) is an incumbent LECs as defined in section 251(h). Id. §~
251(c), 251(h).

~ Notice at ¶ 82.

~‘ Id.at~83.

Id. at ¶84.

583 Id.at~85.
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2. Comments

238. Commenters generally support the Notice’s analysis regarding the scope arid
purpose of section 272(e)( 1 ).~ AT&T, Sprint, MCI, TRA, Teleport, and ITAA support the
imposition of reporting requirements to implement section 272(e)(1),585 while BOCs generally
oppose the imposition of reporting requirements.~ Several parties question the utility of
reporting that follows the format of Cornnuter III and QN~ .reporting.5~ In ai~. ex parte letter
filed after the official pleading cycle closed, AT&T suggests an alternative format for reporting
based OB measures it currently uses to monitor the quality of access services provided to it by
varjops LECs.~

3. Discussion

239. Based on our analysis of the record, we adopt our tentative conclusion that the
term “unaffiliated entity” includes “any entity, regardless of line of business, that is not affiliated
with a BOC” as defined under section 153(1) of the Act.599 Also based on the record, we
conclude that section 272(e)(l) requires the BOCs to treat unaffiliated entities on a
nondiscriminatory basis in completing orders for telephone exchange service and exchange access,
but does not grant unaffihiated entitjes any additional rights to make requests beyond those
granted by the Communications Act or Commission rules.59° We conclude that the term
“requests” should be interpreted broadly, and that it includes, but is not limited to, initial

~ ~g, AT&T at 37; MCI at 41-42; Sprint at 43-44; TRA at 17; ITAA at 23; TIA at 45; PacTel at 36.

~ AT&T at 37; MCI at 42; Sprint at 44 & n.32; TRA at 17-18; Teleport at 13-15; ITAA at 23.

~ ~g., Ameritech Reply at 30; Bell Atlantic Reply at 11-12; NYNEX Reply at 23 & n.72; SBC at 13-17; U
S West Reply at 16; PacTel Reply at 18-19. NYNEX and Ameritech specifically argue that reporting is not needed
because their internal procedures are automated and designed to be nondiscriminatory, and that therefore,
discrimination would require expensive coordination by the BOCs. Letter from Suzanne Guyer, Executive Director,
Federal Regulatory Policy Issues, NYNEX to William F. Caton, Acting Secretary, FCC at S (filed Oct. 23, 1996)
(NYNEX Oct. 23 E~ Partel; Letter from Gary L. Phillips, Director of Legal Affairs, Washington Office, Ameritech
to William F. Caton, Acting Secretary, FCC, Attachment (filed Oct. 23, 1996) (Ameritech Oct. 23 Ex Partej.

~ AT&T at 36-37; PacTel at 37; Time Warner at 23.

~ Letter from Charles E. GriliTh, Government Affairs Regulatory Director, AT&T to William F. Caton, Acting
Secretary, FCC at 3-S (filed Oct. 3, 1996) (AT&T Oct. 3 Ex Parte). This proposal is discussed more fully infm in
part Xl.

~ ~ Sprint at 36-37; TRA at 17; TIA at 45.

*90 ~ PacTel at 36; Sprint at 43-44.

220 ~ 8
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installation requests, subsequent requests for improvement, upgrades or modificatjons of service,
or repair and maintenance of these services.59’

240. Section 272(e)(l) unambiguously states that a BOC must fulfill requests from
unaffuliated entities at least as quickly as it fulfills its own or its affiliates’ requests. To
implement this statutory directive, we conclude that, for equivalent requests, the response time
a BOC provides to unaffihiated entities should be no greater than. the response time it provides
to itself or its affihiates.~ We are not persuaded by the BOCs’ argument that variations among
individual requests make any comparison between requests meaningless, and thus make such a
standard unachievable.593 The BOC must fulfill equivalent requests within equivalent intervals.
Thus, for example, an unaffiliated entity’s request of a certain size, level of complexity, or in a
specific geographic location must be fulfilled within a period of time that is no longer than the
period of time in which a BOC responds to an equivalent request from itself or its affiliates.
Because we anticipate that the facts relating to each request will vary, we believe i~ is appropriate
to determine whether requests are equivalent on a case-by-case basis.

241. Section 272(e)(l) requires a BOC to fulfill the requests of unaffihiated entities
within a period no longer than the period in which it fulfills its own or its affiliates requests.
Because the statute does not mandate that a BOC follow a particular procedure in meeting this
requirement, we decline to adopt the proposals of AT&T and Teleport to require the BOCs to use
electronic order processing systems or to use the identical systems that the BOCs use to process
their own service requests.~’ We emphasize, however, regardless of the procedures that a BOC
employs to process service orders from unaffiliated entities, it must be able to demonstrate that
those procedures meet the statutory standard. Under current indus~y practice, BOCs and
interexchange carriers use electronic mechanisms to implement PlC changes;595 exchange billing
information; and, in some instances, provide ordering, repair, and trouble administration
information.~ We believe that these current mechanisms, and the requirement that incumbent
LECs provide nondiscriminatory access to operation support systems functions pursuant to

‘~‘ AT&T at 37; MCI at 41-42; Sprint at 43-44; TRA at 17; ITAA at 23.

“~ AT&T at 36-38. ~ Bell Atlantic Reply at II; Ameritech Reply at 30.

~ Ameritech Reply at 30; Bell Atlantic Reply at 11-12; NYNEX Reply at 23; U S West Reply at 16.

“~ AT&T at 38; Teleport at 13.

~ A PlC 6hange is a change in a customer’s selection of her presubscribed interexchange carrier. At one time

the term “PlC” referred to “primary’ or “preferred interexchange carrier. Although we have retained the acronym
“PlC,” we now define it as any toll carrier for purposes of our presubscription rules under the Second Interconnection
Order. Second Interconnection Order at ¶ 5, n.15.

~ See First Interconnection Order at ¶~J 507, 511-512, 520 (describing the use of automated PlC changes,
electronic ordering and repair and trouble administration information, the Customer Account Record Exchange
(CARE) system, and the Billing Name and Address (BNA) database).
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sections 251 (c)(3) and 25 l(c)(4) of the Act, will promote the use of electronic interfaces between
unaffihiated entities and the BOCs.5~

242. We also conclude that the BOCs must make available to unaffihiated entities
information regarding the service intervals in which the BOCs provide service to themselves or
their affiliates. The statute imposes a specific performance standard on the BOCs in section
272(e)( 1), and we conclude that, absent Commission action, the information necessary to detect
violations of this requirement will be unavailable to unaffiliated entities. Unlike the information
necessary to ensure compliance with other subsections of section 272, there is no requirement that
the information necessary to verify compliance with section 272(e)(l) must be disclosed under
other provisions of the Act or Commission rules. Without the disclosure requirements imposed
here, parties will be unaj,le readily to ascertain how long it takes a BOC to fulfill its own or its
affiliates’ requests for service. Section 272(b)(5), which requires that all transactions between
a BOC and its section 272 affiliate be reduced to writing and made available for public
inspection, does not provide parties an adequate mechanism to obtain information necessary to
evaluate compliance with-section 272(e)(l) because section272(b)(5) is necessarily prospective
in nature. The information disclosed pursuant to section 272(b)(5) will allow unaffihiated entities
to determine that a BOC and its section 272 affiliate have reached an agreement and the relevant
terms and conditions of that agreement, but the docuriient produced to satisfy section 272(b)(5)
will not allow parties to determine the time it actually takes for a BOC to fulfill its own or it
affiliates’ requests. Section 272(e)(l) governs actual BOC performance, not contractual
arrangements. Moreover, section 272(b)(5) by itself is insufficient to implement section 272(e)(l)
because it will only make information available about transactions between a BOC and its section
272 affiliate; section 272(e)(l), in contrast, governs requests by the BOC itself and all of the
BOC’ s affiliates. We also conclude that, in order to j,rovide meaningful enforcement of section
272(e)( 1), interval response times must be disclosed more frequently than the biennial audit
required by section 272(d). Finally, a disclosure obligation will allow all entities to compare, in
a timely fashion, their own service intervals with those provided to the BOC or its affiliates.59t
Contrary to the contentions of some BOCs, vendor management programs similar to the one
utilized by AT&T would not provide this information.~ These vendor management programs
provide information to a BOC customer about the service intervals the BOC provides to that
customer, but do not provide comparative data about the service intervals provided to other
entities, such as BOC affiliates.

~ Fint interconnection Order at ¶~J 312, 516-528.

~ Ac we Indicate below, we are seeking additional comment before adopting the specific requirements of the
dlsciceure cbtI~a:Ion we impose in this Order.

rn Sic. i.e.. Letter from Cyndie Eby, E~cecutive Director, Federal Regulatory, U S West to Che~y1 Leanza,
Policy and Pro~rain Planning Division, Common CarTier Bureau, FCC at 2 (filed Nov. 19, 1996) (U S West Nov.
19 Ex Parti~; Bell Atlantic Oct. 16 Ex Parte at 1.2.
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243. We do not agree with PacTel that the absence of discrimination found in QNA
reports indicates that disclosure requirements are of little value in enforcing section 272(e)( 1 ).~°°

Disclosure requirements are valuable becai e they promote compliaricë and give aggrieved
competitors a basis for seeking a remedy directly from a BOC. If competitors can easily obtain
data about a BOC’s compliance with section 272(e)(1), this increases the likelihood that potential
discrimination can be detected and penalized; this, in turn, decreases the danger that
discrimination will occur in the first place. Disclosure requirements also minimize the burden
on the Commission’s enforcement process because entities will have the infomiation needed to
resolve disputes informally prior to submitting a complaint to the Commission. We also are not
persuaded by NYNEX and Ameritech that the automation and nondiscriminatory design of their
provisioning and maintenance procedures obviate the need for disclosure requirements.~
Although the BOCs’ use of nondiscriminatory, automated order processing systems is important
for meeting the requirements of section 272(e)( 1), the existence of these systems does not
guarantee that requests placed via these systems are actually completed within the requisite period
of time. Finally, we are not persuaded by the arguments of U S West and PacTel that, because
parties are able to incorporate information disclosure requirements into agreements negotiated
under sections 251 and 252 of the Act, a separate information disclosure requirement is
unnecessary.602 Section 272(e)(1) and section 251 do not govern similar activities. Section 251
provides a framework that requires incumbent LECs to provide, inter alia, interconnection,
unbundled network elements, and wholesale services to requesting telecommunications carriers.
In contrast, section 272(e)(l) requires BOCs to fulfill requests for telephone exchange service and
exchange access from unaffiliated entities on a nondiscriminatory basis. To link compliance with
section 272(e)( 1) to the outcome of individual negotiations would not adequately implement
section 272(e)( I), particularly because the class of entities entitled to nondiscriminatory treatment
under section 272(e)( 1) is much broader than the class of entities who may make ~equests under
section 251.

244. In response to the comments raised in the record, we conclude that we should seek
further comment on the specific information disclosure requirements proposed by AT&T in an
ex parte letter filed after the official pleading cycle closed.603 In the Notice, we sought comment
on whether reporting requirements analogous to the Computer Ill and Q~ reporting
requirements would be sufficient to implement section 272(e)(l). The parties are divided about
the usefulness of service interval reporting similar to Q~ reporting for implementing section
272(e)(1)~ and on the merits of AT&T’s proposal.605 We agree with NYNEX that we should

~°° PacTel at 37.

~°‘ NYNEX Oct. 23 Ex Parte at 5; Ameritech Oct. 23 Ex Parte. Attachment.

602 U S West Nov. 19 Ex Pane at 2-3; PacTel Oct. 18 Ex Pane at 4.

60) AT&T October 3 Ex Pane at 3-6.

604 See supra note 588.
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provide an ad4itionai opportunity for parties to comment on the specific aspects of the disclosure
requirements needed to implement section 272(e)(l); therefore, we include a Further Notice of
Proposed Ri~iemaking j~f~ in Part XI of this Order.~

245. We reject at this time, however, AT&T’s more expansive proposal to require BOCs
to submit to the Commission me underlying data for the information they must make publicly
available.607 The submission of data necessary to meet this requirement — including, for
example, every trouble report submitted to a BOC for a given period — would impose a
substantial administrative burden on the BOCs, and possibly on the Commission as well, and is
unnecessary to enforce section 272(e)(l). We also decline to order the BOCs to publicize the
response times for all entities, as suggested by AT&T and Teleport, because the standard
established by section 272(e)(l) is the response time given to the BOC itself and its affiliates.608

~3. Section 272(e)(2)

1. Background

246. Section 272(e)(2) states that a BOC and a BOC affiliate that is subject to section
251(c) “shall not provide any facilities, services, or information concerning its provision of
exchange access to [a section 272(a) affiliate) unless such facilities, services, or information are
made available to other providers of interLATA services in that market on the same terms and
conditions.h1~ In the Notice, we sought comment on the scope of the term “facilities, services,
or information concerning its provision of exchange access” and the term “other providers of

~ A number of other parties have also submitted Ex Parte letters in response to AT&T’s proposal. Letter from
Teresa Marrero, Regulatory Affairs, Teleport Communications Group to Regina Keeney, Chief, Common Carrier
Bureau, FCC (filed Oct. 8, 1996) (Teleport Oct. 8 Ex Pane); Letter from Edward Shakin, Regulatory Council, Bell
Atlantic to Cheryl A. Leanza, Policy and Program Planning Division, Common Carrier Bureau, FCC (filed October
16, 1996) (Bell Atlantic Oct. 16 Ex Pane); Letter from Gina Harrison, Director, Federal Regulatory Relations, Pacific
Telesis Group Washington to William F. Caton, Acting Secretary, FCC (filed Oct. 18, 1996) (PacTel Oct. 18 Ex
~~); Ameritech Oct. 23 Ex Pane; NYNEX Oct. 23 Ex Pane; Letter from Gina Harrisân, Director, Federal
Regulatory Relations, Pacific Telesis Group Washington to William F. Caton, Acting Secretary, FCC (filed Oct. 23,
1996) (PacTel Oct. 23 Ex Parte); Letter from Teresa Marrero, Regulatory Affairs, Teleport Communications Group
to Regina Keeney, Chief, Common Carrier Bureau, FCC (filed Oct. 24, 1996) (Teleport Oct. 24 Ex Parte); Letter
from Charles E. Griffin, Government Affairs Regulatory Director, AT&T to William F. Caton, Acting Secretary,
FCC (filed Oct. 24, 1996) (AT&T Oct. 24 Ex Pane).

~ NYNEX Oct. 23 Ex Pane at 6.

607 AT&T at 37; AT&T Oct. 3 Ex Parte at 6.

600 ~ AT&T Oct. 3 Ex Parte at 6; Teleport Oct. 8 Ex Parte at 8. Ameritech supports disclosures regarding

the service intervals provi~cd to ~OC affiliates rather than to individual competing carriers. Ameritech Oct. 23 Ex
~, Attachment.

609 47 U.S.C. ~ 272(eX2); see supra note 580.
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interLATA services in that market.”61° We also sought comment on the relevance of the MFJ and
prior Commission proceedings, including our equal access rules, in implementing this provision.61

2. Comments

247. Several parties suggest that the nondiscrimination obligation imposed on a ~OC
by section 272(e)(2) extends to ISPs.612 U S West indicates that th~ term “in that market” implies
a geographic limitation coextensive with the geographic territory served by a BOC affiliate.63
BOCs generally argue that implementing regulations under section 272(e)(2) are unnecessary.6t4
AT&T, on the other hand, favors specific public disclosure requirements to implement section
272(e)(2).6t5 Parties also disagree over the relevance of IvWJ and Commission precedent when
interpreting this provision.616

3. Discussion

248. Definitional issues. We conclude that section 272(e)(2) does ncit require a BOC
to provide facilities, services, or information concerning its provision of exchange access to TSPs,
as suggested by ITAA and MFS.617 Although ISPs are included within the term “other providers
of interLATA services,”6~ ISPs do not use exchange access as it is defined by the Act, arId,
therefore, section 272(e)(2)’s requirement that BOCs provide exchange access on a

~° Notice at ¶ 86.

611 Notice at ¶~ 86-87 & n.160.

‘° ITAA at 24-25; MFS at 27-28. Contra U S West at 40-41.

613 USWestat4l.

614 USTA at 31-33.; Ameritech Reply at 30-31; PacTel at 31.

616 AT&T at 39. Contra Sprint at 41 (network disclosure rules under section 251 (cX5) are sufficient). See also

IDCMA at 6-7 (requesting rules for manufacturers).

616 Compare MCI at 42-43 (supporting the use of MFJ precedent) ~jffi U S West at 41-42 (arguing the

Commission should consider its own precedent in this area, but should not consider the relevance of the MFJ).

617 ITAA at 24-25 (arguing that the Commission must apply section 272(e) to information services providers

because section 272(fX2) applies to information services and specifically exempts section 272(e), thus implying that
section 272(e) protects information services providers); MFS at 27-28 (section 272(e)(2) extends the requirements
of section 251, including physical collocation, to JSPs because section 272(eX2) requires nondiscriminatory treatment
of “other providers of interLATA services”). ~ U S West a: 40 (because section 272(eX2) applies only to
exchange access it seems logical that section 272(cX2) requires nondiscriminatory treatment of the “providers of
interLATA services” who are most affected by the terms and conditions of exchange access).

6l~ See supra part II1.A.l.
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nondiscriminatory basis is not applicable to ISPs. “Exchange access” is defined as “the offering
of access to telephone exchange services or facilities for the purpose of the origination or
termination of telephone toll services.’619 “Telephone toll service” is defined, in turn, as
“telephone service between stations in different exchange areas for which there is made a separate
charge not included in contracts with subscribers for exchange service.”620 This definition makes
clear that “telephone toll service” is a “telecommunications service.” Therefore, by definition,
an eptity that uses “exchange access” is a telecommunications carrier.~ ~ecanse ISPs do not
provide ielephone toll services, and therefore are not telecommunications carriers, they are not
eligible to obtain exchange access pursuant to section 272(e)(2)Pn

249. We ~re not persuaded by ITAA’s argument that, because section 272(t)(2) states
that the requirements of section 272 cease to apply with respect to interLATA information
services at sunset, but excmpts section 272(e) from the sunset requirement, section 272(e),
including section 272(e)(2), must apply to ISPs. Section 272(f)(2) cannot be read to extend the
application of section 272(c)(2) beyond its express terms. Similarly, we reject MFS’s argument
that we should use section 272(e)(2) to grant JSPs rights under section 251 because, as we
articulated above, this would expand the scope of section 251 beyond its express limitations.~

- 250. We agree with U S West that the term “in that market” is intended to ensure that,
to benefit from section 272(e)(2), an interLATA provider must be operating in the same
geographic area as the relevant EOC affiliate. Therefore, we conclude that the term “providers
of interLATA services jn that market” means any interLATA services provider authorized to
provide interL.ATA service in the same state where the relevant section 272 affiliate is providing
service. We have designated a state as the relevant geographic area for purposes of section
2~2(e)(2) because the BOCs will obtain authorization to provide interLATA services on a state-
by-state basis.

619 47 U.S.C. § 153(16).

~ J~ § 153(48).

~ 47 U.S.C. § 153(44) (defining “telecommunications carrier” as, inter alia, a provider of
telecommunications services). Our conclusion that ISPs do not use exchange access is consistent with the MFJ,
which recognized a difference between “exchange access” and “information access.” MFJ §~ IV(F), IV(1) ~ !,~jted
States v. Western E1ec~Ca~. 552 F. Supp. at 228-29 (exchange access is used in connection with intcrexchange
telecommunications while information access is used in connection with information services). Because the -

requirement that the BOCa provide ISPs with “information access” under the MFJ is preserved under section 251(g),
ISPe will ca~uinue ~o be able to obtain he services they require on a nondiscriminatory basis. 47 U.S.C. § 251(g).
For more detail re~arr~ing section 251(g), see mire paragraph 251 and note 626.

~ As we explain above, interl..ATA information service providers use telecommunications to provide

interL.ATA information services, but they do not use telecommunications services. See supia part fl1.A.1.

“~ ~jppr~ paragraph 220.
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251. implementation of section 272(e~(2l. In light of the protections imposed in other
portions of the Act and our rules, we conclude that we do not need to adopt rules to implement
section 272(e)(2) at this time. In our First Interconnection Order and Second 1nterconnectio~
Order, we adopted rules implementing section 251 of the Act, which address, inter alia, the
provision of exchange access and network disclosure requirements under the Act.624 In addition,
section 251(g) of the Act preserves the equal access requirements in place prior to the passage

-..of the-I 996 .Act6-inc1uding-obligations-imposed.bythe..M~J~and any- Commission rules.623 If, in
the future, it appears that additional rules are necessary to enforce the requirements of section
272(e)(2), we will take action at that time.

252. We conclude that a separate disclosure requirement under section 272(e)(2) is not
warranted.626 Section 272(b)(5) requires that all transactions between a BOC and its section 272
affiliate be reduced to writing and marie available for public inspection.627 Parties will be able
to determine the specific services and facilities that a BOC provides to its section 272 affiliate
by inspecting the documentation that must be maintained pursuant to section 272(b)(5). In
addition, information about a BOC’s provision of exchange access to itself or to its affiliates will
be available through the information disclosure requirement we are imposing pursuant to section
272(e)(l ).62t Accordingly, we reject AT&T’s suggestion that the Commission require the BOCs

624 First Interconnection Order at ¶~J 186-191, 342-365 (concluding that a requesting carrier may obtain

interconnection to originate and terminate interexchange traffic under section 251 (cX2) only if it is offering exchange
access to others, not for the purpose of originating and terminating its own traffic, but that a requesting carrier may
request unbundled elements under section 25 1(c)(3) in order to provide itself with exchange access); Second
Interconnection Order at ¶~‘J 165-240 (imposing network disclosure requirements).

623 47 U.S.C. § 251(g). Under the MFJ the BOCs were required to “provide to all interexchange carriers and

information service providers exchange access, information access and exchange services for such access on an
unbundled, tariffed basis, that is equal in type, quality, and price to that provided to AT&T and its affiliates.” MET
§ 81(A), j~ United States v. Western Elec. Co.. 552 F. Supp. at 227. Equal access included the nondiscriminatory
provision of exchange access services, dialing parity, and presubscription of interexchange carriers. MFJ § IV(F),
app. B in United States v. Western Elec. Co.. 552 F. Supp. at 228,233. Exchange access services included, but were
not limited to, “provision of network control signalling, answer supervision, automatic calling number identification,
carrier access codes, directory services, testing and maintenance of facilities, and the provision of information
necessary to bill customers.’ j~ GTE became subject to similar restrictions in 1984, United States v. GTE Corp.,
603 F. Supp. 730 (D.D.C. 1984), and, in 1985 the Commission imposed restrictions on independent LECs similar
to those imposed on GTE. MTS and WATS Market Structure Phase III. CC Docket No. 78-72, Report and Order,
100 FCC 2d 860, 874-878, ¶‘lJ 47-60 (1983) (subsequent history omitted); see also Michael K. Kellogg~ Federal
Telecommunications Law 275-77, § 5.5.1 (1992); First Interconnection Order at ¶ 362.

626 Ameritech Reply at 30-31.

627 47 U.S.C. § 272(b)(5).

623 See supra paragraph 242.
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to disclose publicly all exchange access services and facilities used by their interLATA affiliates
and to update these disclosures whenever upgrades are made.629

253. We conclude that our current network disclosure rules are sufficient to meet the
requirement of section 272(e)(2) that BOCs disclose any “information concerning. . . exchange
access” on a nondiscriminatory basis.~° Therefore, we conclude that AT&T’s suggestion that the

•Comrnission-mandate- ddition chnicaiseosure—requirements -is unnecessary.~’ ‘Section
25 l(c)(5) imposes on incumbent LECs “[t]he duty to provide reasonable public notice of changes
in the information necessary for the transmission and routing of services using that local exchange
carrier’s facilities or networks, as well as of any other changes that would affect the
interoperability of those facilities and networks.”632 We have adopted detailed rules specifying
how this requirement is to be implemented.633 Further, the Commission’s prior network
disclosure requirements are stiU in place, including the Computer II “all carrier rule”~ and the
Conlputer Ill network disclosure requirements.6~ We emphasize that if a BOC preferentially
disclosed information to its section 272 affiliate or withheld information from competing
providers of interLATA services, that BOC would be in violation of section 272(e)(2). Our rules
implementing section 251 (c)(5) explicitly prohibit this behavior: they require LECs to make
network disclosures according to a specific timetable, and prohibit preferential disclosures in
advance of that timetab1e.6~ We do not address IDCMA’s concerns regarding information

~n AT&T at 38-39.

‘~° Sprint at 41. These rules are cited ~ at notes 633-637.

‘~‘ AT&T at 39 (arguing that the Commission should prohibit the BOCs from making any technical information

available to their affiliates unless it is provided in written materials or technical references that are simultaneously
provided to competitors).

47 U.S.C. § 25l(cX5).

633 Second Interconnection Order at ¶~ 165-240.

‘~‘ 47 C.F.R. § 64.702.

‘~ Computer JU phase ii Reconsideration Order, 3 FCC Red at 1164, ¶ 116(1988). Although the Ninth Circuit

vacated this order, the Commission reimposed the network disclosure requirements on remand. BOC Safemrnrds
Qn~gr, 6 FCC Rcd at 7602-76(14 ¶‘~j 68-70.

In general, public notice is required under section 25 l(cXS) at the ‘make/buy” point, but at a minimum of
12 months prior to implementation; if the planned changes can be implemented within 12 months of the make/buy
point, public notice must be given at least six months prior to implementation. Second Interconnection Order at ‘J~J
214, 224.
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disclosures for manufacturers because section 273 addresses the needs of manufacturers in detail,
and we are addressing the implementation of section 273 in a separate proceeding.6”

C. Section 272(e)(3)

1. Background

254. Section 272(e)(3) provides that a BOC and a BOC affiliate that is subject to the
requirements of section 251(c) “shall charge [a section 272(a) affiliate], or impute to itself (if
using the access for its provision of its own services), an amount for access to its telephone
exchange service and exchange access that is no less than the amount charged to any unaffihiated
interexchange carriers for such service.”638 In the Notice, we tentatively concluded that a section
272 affiliate’s purchase of telephone exchange service and exchange access at tariffed rates, or
imputation of tariffed rates to the BOC, wouid be sufficient to implement section 272(e)(3). We
additionally sought comment regarding the appropriate mechanism to enforce this provision in
the absence of tariffed rates.63~

2. Comments

255. Commenters overwhelmingly support our tentative conclusion.~° Several
commenters indicate that the purchase of interconnection or unbundled elements at prices that are
available on a nondiscriminatory basis from an agreement negotiated pursuant to sections 252,
251 (c)(2) and (c)(3) would also satisfy section 272(e)(3).~ Several parties suggest additional
safeguards in addition to the use of tariffed rates.~2 MCI argues that, because access charges do
not reflect costs, the requirements of section 272(e)(3) are meaningless if BOC affiliates are

~ See IDCMA at 6.7 (arguing that current network disclosure rules are insufficient for manu~cturers);
Manuthcturin~ NPRM.

47 U.S.C. § 272(eX3); see supra note 580.

~ Notice at ¶ 82. We also sought comment regarding the accounting safeguards necessary to implement this
provision in our companion AccountinR Safeauards NPRM. 11 FCC Rcd at 9091, ¶ 79, and address those
requirements in the Accountine Safezuards Order at parts llI.B.2.c and IV.B.l.b.

~° ~g,, Ameritech Reply at 31; Bell Atlantic, Exhibit I at 8-9; PacTel Reply at 20; USTA at 26-27; Sprint
at 45; TRA at 18. Some parties support the Commission’s tentative conclusion, but also argue additional regulations
are necessary. ~g, AT&T 39-40; MCI at 43; ITAA at 26.

~‘ ITAA at 26; Voice-Tel at 15-16; Ameritech Reply at 3 1-32.

d42 AT&T at 40; ALTS at 5-6; MCI at 43-44.
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allowed to price ü erL~ATA services below the price of access.”~ BOCs oppose these additional
safeguards and reject MCI’s argument.”~

3. Discussion

256. We adopt our tentative conclusion that a section 272 affiliate’s purchase of
telephone~excbangeservjce-and-exchange-acceat-tariffed-rates, or a BOCYs’imputation of
tariffe4 rates, will ensure compliance with section 272(e)(3). If a section 272 affiliate purchases
telephone exchange service or exchange access at the highest price that is available on a
nondiscriminatory basis under tariff, section 272(e)(3)’s requirement that a BOC must charge its
section 272 affiliate an amount for access to its telephone exchange service and exchange access
that is no less than the amount charged to any unaffuiiated interexchange carrier will be fulfilled.
In addition, we conclude that other mechanisms are available under the Act to ensure that BOCs
charge nondiscriminatory prices in accordance with section 272(e)(3). If a section 272 affiliate
were to acquire set-vices or unbundled elements from a BOC at prices that are available on a
nondiscriminatory basis under section 251, the terms of section 272(e)(3) would be met.”5 To
the extent that a statement oI~ generally available terms filed pursuant to section 271(c)(l)(B)
would inch~de prices t~iat are available on a nondiscriminatory basis in a manner similar to
tariffiag, and a BOC’s section 272 affiliate obtains access or interconnection at a price set forth
in the statement, this would also demonstrate compliance with section 272(e)(3).”~ We address
the appropriate allocation and valuation of these transactions for accounting purposes in our
companion Accotmtin~ Safeguards Order.”7

257. We further conclude that section 272(e)(3) requires that a BOC must snake volume
and term discounts available on a nondiscriminatory basis to all unaffiliated interexchange
carriers. We do not agree, however, with those pafties that suggest that additional requirements
are necessary to implement section 272(e)(3). AT&T, for example, proposes that a BOC or
section 272 affiliate pay “a price per unit of traffic that reflects the highest unit price that any

MCI at 43-44.

“~ See e.g.. Ameritech Reply at 31; Bell Atlantic Reply at 12-15; PacTel Reply at 20; U S West Reply at 16.
17.

64S ITAA at 26; Voice-Tel at 16; Ameritech Reply at 31-32. The Commission’s pricing rules and interpretation

of section 252(i) are currently under stay by the 8th Circuit Court of Appeals. Iowa Utilities Board v. FCC. No.
96-3321 (8th Cir. Oct. 15, 1996) (order granting stay pending judicial review).

~ First Interconnection Order at ~ 130-132 (concluding that the Commission’s rules under section 251
should be equally applicable to statements of generally available terms under section 271(cX2XB)). The
Commission’s pricing rules are currently under stay by the 8th Circuit Court of Appeals. Iowa Utilities Board v.

~ Accounting Safeguards Order parts IILB.2.c and IV.B.1.b.
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interexchange carrier pays for a like exchange or exchange access service.”~ We agree with the
BOCs that AT&T’s suggested rule would unfairly disadvantage BOC affiliates by preventing
them from receiving voh~ime discounts that other interexchange carriers with similar access traffic
volumes would receive.~9 We agree with Ameritech that, because the provision of services that
fall under section 272(e)(3) must either be tariffed or made publicly available under section
252(h), unaffuliated interexchange carriers will be able to detect discriminatory arrangcnients.65°
We recognize that a BOC may have an incentive to offer tariffs that, while available ott a
nondiscriminatory basis, are in fact mildred to its affiliate’s specific size, expansion plans, or
other needs. Our enforcement authority under section 271 (d)(6) and section 208 are available
to address this and other forms of potential discrimination by a BOC.

258. We reject MCI’s proposal that the Commission review the BOC section 272
affiliates’ prices, or profits, or both, to ensure that the section 272 affiliates’ prices cover their
access charges and all other costs.651 MCI’s contention that access charges are excessive is more
appropriately addressed in the Commission’s forthcoming proceeding on access charge reform.652
We also note that the ability of competing carriers to acquire access through the purchase of
unbundled elements (if those unbundled elements are properly priced) will increase pressure on
the BOCs to decrease access charges, and will give competing carriers the opportunity to charge
retail prices that reflect the lower cost of unbundled elements.653 We interpret section 272(e)(3)
to require the BOCs to charge nondiscriminatory prices, as indicated above, and to allocate
properly the costs of exchange access according to our affiliate transaction and joint cost rules,
as modified by our companion Accounting Safeguards Order.6~ We conclude that further rules
addressing predatory pricing by BOC section 272 affiliates are not necessary because adequate
mechanisms are available to address this potential problem. A BOC section 272 affiliate that
charges a rate for interstate services below its incremental cost of providing such services would
be in violation of sections 201 and 202 of the Act.655 Federal antitrust law also would apply to

“~ AT&T at 40 (in the alternative favoring a rule that any tariff that has the effect of giving a BOC or BOC
affiliate a lower charge per unit of traffic than other interexchange carriers is presumptively invalid); £f~ ALTS at
5 (arguing the Commission should require the BOCs to show that non-affiliates purchase at least 10% of a given
tariff).

649 Ameritech Reply at 31; Bell Atlantic Reply at 12; PacTel Reply at 20; U S West Reply at 16-17.

650 Ameritech Reply at 31-32.

651 MCI at 43-44.

652 Access Charge Reform NPRM; see First Interconnection Order at ¶~J 7 16-732.

~gg 47 U.S.C. § 252(dXIXA)(i). The Commission’s pricing rules interpreting section 252(d)(IXA)(i) are
currently under stay by the 8th Circuit Court of Appeals. Iowa Utilities Board v. FCC.

~ See Accounting Safeguards Order parts JlI.B.2.c and IV.B.l.b.

~ USTA Reply, Haussman Statement at 10.
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the predatory pricing of interstate and intrastate services; and the pricing of intrastate services can
also be addressed ~t the state leveL6~ Further, as we indicated in the Notice, the danger of
successful prethtion by BOCs in the interexchange market is smal1.6~ We also reject MCI’s
proposal because, as the BOCs argue and MCI concedes, Commission review of affiliates’ retail
prices would place an enormous administrative burden on the Commission.65’ Such a review
would also discourage BOC section 272 affiliates from competing on the basis of service
prices.659 Because we find that adequate remedies exist to address anticompetitive pricing by
BOC section 272 affiliates, we believe that regulation of these new interLATA providers’ retail
prices pursuant to section 272(e)(3) would not conform with the deregulatory, pro-competitive
goals of the 1996 Act.

D. SectiQu 272(e)(4)

I. Background

259. Section 272(e)(4) states that a BOC and a BOC affiliate that is subject to section
251(c) “may provide any interLATA or intraLATA facilities or services to its interLATA affiliate
if such services or facilities are made available to all carriers at the same rates and on the same
terms and conditions, amid so long as the costs are appropriately aliocated.”~° In the Notice, we
sought comment regarding the scope of the term “interLATA or intraLATA facilities or services”
including, for example, whether it included “information services and all facilities used in the
delivery of such services.”~’

2. Comments -

260. Parties are divided on the significance of section 272(e)(4). Several BOCs argue
that section 272(e)(4) should be construed as a grant of authority speci1~’ing the facilities and
services that a BOC may provide to its section 272 affuiate.~2 NYNEX argues that there is no
basis on which to limit the scope of “interLATA or intraLATA facilities or services” that a BOC

We emphasize that these pricing limitations should not be interpreted to prechide the section 272 affihiatas
from offering innovative service packages and pricing plans.

651 Notice at ¶ 137.

~“ MCI at 44; NYNEX Reply at 25.

659 ~gg Bell Atlantic Reply at 12.

47 ~J.S.C. ~ 272(eX4).

661 Notice at 1 89.

~ Bell Atlantic Reply at 14; NYNEX Reply at 25-26; PacTel Reply at 21-22; U S West Reply at 17-18.
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can make available to its affihiate.~3 AT&T, supported by Ameritech and MCI, argues that
section 272(e)(4) applies only to services and facilities that the BOC is separately authorized to
provide.~’ PacTel argues, in the alternative, that if section 272(e)(4) is not a grant of authority,
the definition of “telecommunications services” indicates that a BOC may provide wholesale,
“carrier to carrier” interLATA services directly, rather than through the section 272 affihiate.~5
Parties disagree over whether, and under what circumstances, a BOC could be allowed to utilize
capacity on its local network or its Official Services network to offer interLAlA service to the
public through its affiliate.~ Finally, parties dispute the extent to which section 272(e)(4) applies
to ISPs.~7

3. Discussion

261. We conclude that section 272(e)(4) does not alter the requirements of sections 271
and 272(a). Section 272(e)(4) is not a grant of authority for BOCs to provide “interLATA or
intraLATA facilities or services” in contravention of the scheme governing BOC provision of in-
region interLATA services in section 271 or the requirement that these services must be provided
through a separate affiliate in section 272(a).~ Section 272(e)(4) is intended to ensure the
nondiscriminatory provision of services that the BOCs are authorized to offer directly, and not
through an affiliate, such as those services exempted from section 271 prior to the sunset of the
separate affiliate requirement.~9 Like the other subsections of section 272, section 272(e)(4)

~ NYNEX at 36.

AT&T at 44; Ameritech Reply at 32; MCI Reply at n.67; MCI Nov. 1 Ex Parte at 1-2.

~ Letter from Michael Yourshaw, Wiley, Rein & Fielding to William F. Caton, Acting Secretary, FCC,
Attachment at 1-2 (filed Nov. 27, 1996) (PacTel Nov. 27 Ex Parte).

See, e.g., AT&T at 44; ALTS at 1-5; Bell Atlantic Reply at 14; NYNEX Reply at 25-26; PacTel Reply at
20-22; U S West Reply at 17-18. Under the MFJ, the BOCs were authorized to maintain interLATA networks that
are used to manage the operation of local exchange services; these services are commonly known as “Official
Services.” See generally United States v. Western Elec. Cc,. 569 F. Supp. at 1097-1101 (DD.C. 1983) (determining
that the RBOCs, and not AT&T, should own the Official Services networks) (subsequent history omitted). These
networks perform various support functions, such as connecting directory assistance operators in different LATAs
with customers and monitoring and controlling trunks and switches. ~ at n.179.

~ Two BOCs argue that the definition of interLATA service precludes including information services within

the scope of “interLATA or intraLATA facilities or services.” PacTel at 38; U S West at 42. ITAA and Sprint
believe that section 272(eX4) applies to ISPs. ITAA at 24-25; Sprint at 45.

‘~‘ AT&T at 42-44. We note that the record supports the Commission’s tentative conclusion that section
272(eXl) is not a grant of authority. See supra paragraph 239.

~‘ For example, section 272(eX4) requires BOCs to provide on a nondiscriminatory basis “network control

signalling,” which is an incidental service exempted from the section 271 approval process under section 271(bX3).
47 U.S.C. §~ 27l(b)(3), (gX6).
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prescribes the manner in which a BOC must offer services and facilities it is authorized to
provide.670

262. We fmd no basis in the 1996 Act for the BOCs’ argument that section 272(e)(4)
is a grant of authority for the BOCs to provide interLATA services and facilities.671. By its terms,
section 272(e)(4) contains no reference to the provisions of section 271 governing BOC entry into
in-region interLATA services. Therefore, interpreting section 272(e)(4) as an inimediate and
independent grant of authority that allows BOCs to provide “interLATA or intraLATA facilities
or servjces,ht6n even where such provision is prohibited by other sections of the statute, would
contravene the requirement of section 271 that BOCs receive Commission approval prior to
providing these services.6ri

263. We are also unpersuaded by PacTel’s alternative argument that section 272(e)(4)
is not a grant of authority, but that section 272 allows the BOCs to provide wholesale, “carrier
to carrie?’ interLATA services directly, rather than through the section 272 affiliate.674 PacTel
states that section 271 requires BOCs to obtain authorization from the Commission before
providing “interLATA servIces,” but, in contrast, section 272(a)(2)(B) only requires BOCs to
offer interLATA “telecommunications service” through a separate affiliate. PacTel also states that
the definition of “interLATA service” is broad and makes no distinction between retail and
wholesale offerings,675 but that “telecommunications service” is defined as “the offering of
telecommunications for a fee directly to the public, or to such classes of users as to be effectively
available directly to the public, regardless of the facilities used.”676 PacTel therefore argues that
only interLATA telecommunications services offered “directly to the public” must be offered
through a separate afflliate.6~ PacTel contends that retail services are services offered “directly
to the public” that must be offered through a section 272 affiliate, but that wholesale services may

610 We note that, by its terms, section 272(eX4) applies only to services and facilities that a BOC provides to
its section 272 affiliate.

~“ BellAtlantic Reply at 14; NYNEX Reply at 25-26; PacTel Reply at 2 1-22; U~S West Reply at 17-18; Bell
Atlantic Sept. 27 ~~~rte at 2; PacTel October 18 Ex Parte.

672 47 U.S.C. § 272(eX4) (emphasis added).

671 47 U.S.C. § 271(d).

674 PacTel Nov. 27 Ex Parte at 1-2.

~ “InterLATA services’ are defined as ‘telecommunications” between a point located in LATA arid a point

outside that LATA. 47 U.S.C. § 153(21). “Telecommunications” is defined as the ‘transmission between or among
points specified by the user, of information of the user’s choosing, without change in the form or content of the
information as sent and received.” ia.. at 153(43).

676 J~ at § 153(46).

677 PacTel Nov. 27 Ex Parte at 2.
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be offered from the BOC because they are not “telecommunications services.”678 We reject
PacTel’s argument because it is inconsistent with language of section 251(c)(4) and because the
legislative history indicates that the definition of telecommunications services is intended to
clarify that telecommunications services are common carrier services, which include wholesale
services to other carriers.

264. A comparison between the definitions relied upon by PacTel and the language of
section 25 l(c)(4) leads us to conclude that wholesale services are not exclude4 from the definition
of “telecommunications service.’ Unlike the definition of telecommunications servjce, section
251(c)(4) explicitly uses the terms “retail’ and ‘wholesale.” Section 251(c)(4) states that
incumbent LECs must offer, “at wholesale rates any telecommunications service that the carrier
provides at retail to subscribers who are not telecommunications carriers . . . “~ This language
implicitly recognizes that some telecommunications services are wholesale services. If this were
not the case, the qualifying phrase “that the carrier provides at retail” would be superfluous.

265. The legislative history and the definition of common carriage further support this
conclusion. The Joint Explanatory Statement states that the definition of telecommunications
service ‘recognize[s] the distinction between common carrier offerings that are provided to the
public . . . and private services.”68° Therefore, the term “telecommunications service” was not
intended to create a retail/wholesale distinction, but rather a distinction between common and
private carriage. Common carrier services include services offered to other carriers. For
example, exchange access service is offered on a common carrier basis, but is offered primarily
to other carriers.68’ In addition, both the Commission’s rules and the common law have held that
offering a service to the public is an element of common carriage. The Commission’s rules
define a “communication common carrier” as ‘any person engaged in rendering communication
for hire to the public,”682 and the courts have held that the indiscriminate offering of a service to
the public is an essential element of common carriage.683 Neither the Commission nor the courts,
however, has construed “the public” as limited to end-users of a service. In NARUC I, the Court
of Appeals for the D.C. Circuit held that an entity may qualify as a common carrier even if “the
nature of the service rendered is sufficiently specialized as to be of possible use to only a fraction

‘~‘ Id.

679 47 U.S.C. § 25l(c)(4).

Joint Explanatory Statement at I IS.

‘~‘ See 47 C.F.R. § 69; see generally MTS and WATS Market Structure, Phase I, CC Docket 78-72, Third
Report and Order, 93 FCC 2d 241, ~ 13, 23 (1982) (access charges are regulated services and include “carrier’s
carrier’ services).

6~2 ~ C.F.R. § 21.2.

‘~‘ NARUC v. FCC, 525 F.2d 630, 641 (D.C. Cir. 1976) I~N~.RUC D(~itingSemon v. Royaj lndeninhy Co..
279 F.2d 737, 739 (5th Cu. 1960)).
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of the total population.”6t~ In light of the statutory language of section 25 1(c)(4), legislative
history, Commission precedent, and the common law; we decline to limit the definition of
telecon~xnunications services to retail services.

266. If a BOC wishes to utilize the capacity on its Official Services network to provide
interLATA services to other carriers or to end-users, it must do so in accordance with the
requirements of the 1996 Act and our rules. Specifically, the BOC must provide in-region,
interLATA services through a section 272 affiliate as required by section 272(a). If a BOC,
therefore, seeks to transfer ownership of its Official Services network to its section 272 affiliate,
it must ensure that the transfer takes place in a nondiscriminatory manner, as explained~ in
part V.C, and must comport with our affiliate transaction rules.~

267. Finally, although the term “interLATA services” includes both interLATA
information services and interLATA telecommunications services,~ we conclude that ISPs are
not entitled to noadiscriminatosy treatment under section 272(e)(4). The definitional sections of

- the Act make clear that the term “carriers” is synonymous with the term “common. carriers,”
which does not include 1SPs.”~ Therefore, the requirement that the BOCs provide interLATA
or intraLATA facilities or services to “all carriers” on a nondiscriminatory basis does not e~ctend
to ISPs under section 272(e)(4).688

L Sunset of Subsections 272(e)(2) and (4)

1. Background

268. The Notice sought comment regarding how to reconcile an apparent conflict
between sections 272(e) arid 272(f). We noted that subsections 272(e)(2) and (e)(4) establish
standards that refer to BOC affiliates.689 On the one hand, those sections could be interpreted as

“~ NARIJC 1. 525 P.24 at 641. See also South~vestern Bell Telephone Company v. FCC, 19 F.3d 1475, 1480-
81 (D.C. Cir. 1994) (describing the test for common carriage).

“~ 47 C.F.R. § 32.27(b). See also infra part V111.B for a discussion of the limitations on a BOC’s transfer of
local bottleneck facilities.

696 See supii note 668. We discuss the definition of interLATA services~ at part flI.A.1.

“‘ ~47 U.S.C. § 153(10).

~iiLiL ITAA at 24-25 (arguing that, as in section 272(eX2), section 272(1) demonstrates that all subsections
of 272(e) apply to lSPs).

“~ Section 272(e)(2) states that the BOC and its affiliate subject to section 251(c) ‘shall not provide any

fbcilities, services, or information concerning its provision of exchange access to the affiliate described in subsection
unless such facilities, services, or information are made available to other providers of interLATA services

in that mailcet on the same terms and conditions.” 47 U.S.C. § 272(eX2) (emphasis added). Section 272(eX4) states
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subject to sunset because they depend on the existence of a separate affiliate. On the other hand,
section 272(f) specifically exempts section 272(e) from the sunset requirements.69° We sougb~
continent regarding whether Congress intended to eliminate the requirements of sections 272(e)(2)
and (e)(4) once the BOCs were no longer required to maintain separate affiliates under section
272(a).69t

2. Comments -

269. Several BOCs contend that sections 272(e)(2) and (e)(4) cease to have meaning
once the separate affiliate requirements of section 272 expire.en In contrast, Teleport a~d ITAA
argue that the language of section 272(f) makes clear that Congress intended to exempt section
272(e) in its entirety from the sunset requirements.693 MCi and TRA argue that subsections (e)(2)
and (e)(4) could be applied as long as a BOC utilized an affiliate to offer interLAlA services.6~

3. Discussion

270. We find that the plain language of the statute compels us to conclude that sections
272(e)(2) and 272(e)(4) can be applied to a BOC after sunset only if that BOC retains a separate
affiliate. The nondiscrimination obligations imposed by subsections (e)(2) and (e)(4) are framed
in reference to a SOC’s treatment of its affiliates. In contrast, the nondiscrimination obligations
imposed by subsections (e)( 1) and (e)(3) are framed in reference to the BOC “itself” as well as
the SOC affiliate. If a SOC does not maintain a separate affiliate, subsections (e)(2) and (e)(4)
cannot be applied because there will be no frame of reference for the BOC’s conduct. Section
272(f), however, exempts section 272(e) from sunset without qualification. Ta order to give
meaning to section 272(f), we conclude that subsections (e)(2) and (e)(4) will apply to a BOC’s

the BOC or its affiliate subject to section 251(c) may provide any interLATA or intraLATA facilities or services
to iss interLATA affiliate if such services or facilities are made available to all carriers at the same rates and on the
same terms and conditions, and so long a.s the costs are appropriately allocated.” ~j § 272(eX4) (emphasis added).

690 Section 272(f)( 1) states: ‘The provisions of this section (other than subsection (ci) shall cease to apply with

respect to manufacturing activities or the interLATA telecommunications services of a [BOC) 3 years after the date
such [BOC] or any [BOC] affiliate is authorized to provide interLATA telecommunications services under section
271(d), unless the Commission extends such 3-year period by rule or order.” 47 U.S.C. § 272(f)(l) (emphasis
added). Section 272(0(2) contains similar language regarding section 272(e) in relation to the four-yearsunset period
for information services. id. § 272(0(2).

691 Notice at ¶ 80.

69~ Bell Atlantic, Exhibit I at 8; PacTel at 35-36; SBC at 10; TJSTA at 25.26.

~ Teleport at 17-18; ITAA at 25.

~‘ MCI at 41; TRA at 17.
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conduct so long as that BOC maintains a separate affiliate.695 Subsections (e)(1) and (e)(3) will
continue to apply lit all events.

271. A number of safeguards will be available to prevent discriminatory behavior by
BOCs after the separate affiliate requirements of section 272 cease to apply. As we explain in
detail above, section 251 (c)(5), section 251(g), and the Commission’s rules imposing network
disclosure and equal access requirements oblige BOCs to .~provide exchai~ge access on a
nondiscriminatory basis.~ In addition, intraLATA services and facilities must be provided on
a nondiscriminatory basis under section 251 (c)(3), and the provision of interLATA services and
facjljries wifl contiitue to be Soverned by the nondiscrimination provisions of sections 201 and
202 of ihe Act. J~ ~44itiorz, once local competition develops, it will provide a check on the
BOCs’ discriminatory behavior because competitors of the BOC affiliates will be able to turn to
other carriers for local excbange service and exchange access.

VU. JOiNT MARKETII4G

A. Joint Marketing Under Section 271(e)

1. B~ckgrouud

272. Section 271(e)(1) limits the ability of certain interexchange carriers to market
interLATA services jointly with BOC local services purchased for resale. Specifically, the statute
states that:

Until a Bell operating company is authorized pursuant to [section 271(d)1 to
provide interLATA services in an in-region State, or until 36 months have passed
since the date of enactment of the Telecommunications Act of 1996, whichever
is earlier, a telecommunications carrier that serves greater than 5 percent of the
Nation’s presnbscribed access lines may not jointly market in such State telephone
exchange service obtained from such company pursuant to section 251 (c)(4) with
interLATA services offered by that telecommunications carrier.

In the Notice, we sought comment on whether we should interpret section 271(e) to prohibit, for
example, promotiitg the availability of interLATA services and local exchange services in the
same advertisement, making these services available from a single source, or providing bundling
discounts for the purchase of both services.~1 We also observed that the clear language of the

‘~ ACCOrd MCI at 41; TRA at 17.

‘°‘ See supra pafl VI.B.

~ Noticeat~91.
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statute only restricts covered interexchange carriers (j~, those carriers that fall within the scope
of section 27 1(e) ofthe Act) from joint marketing interLATA services and DOC local services
purchased for resale.698 Thus, section 271(e) does not preclude these interexchange carriers from
jointly marketing local exchange services provided over their own facilities, or through the
purchase of unbundled network elements pursuant to section 251 (c)(3).6~ Nor does section
271(e) prohibit those interexchange carriers from “marketing” BOC resold local exchange
services. Rather, the prohibition is limited to “jointly marketing” BOC resold local services with
interLATA services.

2. Comments

273. Most commentet’s agree that bundling local and interLATA services constitutes the
type of joint marketing that is prohibited by section 271(e).70° MCI argues, however, that the
scope of “joint marketing” includes only those activities that involve the combining of two
categories of services in a package for a bundled price or a package that constitutes a single
product.70’ Thus, according to MCI, the other restrictions proposed in the Notice --

promoting the availability of interLATA services and local exchange services in the same
advertisement and making such services available from a single source -- are not prohibited.702
The BOCs and USTA oppose MCI’s interpretation of section 271(e).703 They argue that allowing
a covered interexehange carrier to produce joint advertisements and to sell both local and
interLATA service from a single source would render section 271(e) meaninglessf°4

274. AT&T further contends that “marketing” should only encompass efforts by a firm
to persuade a potential customer to purchase or subscribe to its services, and not “customer care”
that occurs after the customer has signed up.705 Such an interpretation would enable an
interexchange carrier subject to section 271(e) to deal jointly with existing customers who have

602 Id. Only three interexchange carriers are covered by section 271(e) — AT&T, MCI, and Sprint. ~ Federal

Communications Commission, CCB, Industry Analysis Division, Long Distance Market Shares: Fourth Ouarter 1995,
ml. 4 (March 1996).

~““ Id.

~ See. e.g., MCI at 46-47; Ameritech at 48-49; PacTel at 40; TRA at 18-19; Bell Atlantic Reply at 10-11.

~ MCI Reply at 27.

702 j~ at 26-27.

703 See.e.g., SBC Reply at 19 n.31; NYNEX at 13-14; USTA Reply at 15-16; PacTel Reply at 24 n.26;

Ameritech Reply at 27; Bell Atlantic Reply at 10.

704 Id.

~ AT&T at 53-54.
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purchased both services by providing a single bill, or establishing a single point-of-contact to
respond to maintenance and other customer inquiries.’06 The BOCs and USTA, on the other
hand, coptend that AT&T’s proposal deliberately ignores the reality of telecommunications
mar)cetin~Y°’ They argue that telecommunications providers must constantly engage in marketing
activities, even to existing subscribers, in order to win business for new services and to maintain
gocdwjli.’°~

•275. Most commenters agree with our observation in the Notice that section 27 1(e) only
restricts joint marketing of interLATA services and local exchange services that covered
interexchange carriers purchase for resale pursuant to section 251 (c)(4).~t~ USTA argues,
however, that interexehange carriers should also be prohibited from jointly marketing local
exchange services provided through the purchase of unbundled network elements pursuant to
section 251(c)(3), because the purchase of such elements from a BOC is the equivalent of
purchasing a BOC’s local exchange services for resale7~° Ameritech agrees that the section
27 1(e) joint-marketing prohibition only applies to BOC services purchased for resale under
section 251 (c)(4), but ~gues that the Commission should clarify that interexchange carriers may
jointly market locai and interLATA services only to the extent that their joint marketing
campaign does not reach any customers to whom they provide BOC resold local exchange
services.’~

3. Discu~siou

276. Scope of section 271(&). We agree with the consensus of the commenters that the
language in section 27 1(e) is clear — the joint marketing prohibition applies only to the marketing
of interLATA services together with BOC local exchange services purchased for resale pursuant
to section 25l(c)(4).’~ We refer to the latter services in the balance of this discussion as “BOC
resold local services.” In the First Interconnection Order, we stated that the terms of section
271(e) do not prevent affected interexchange carriers from marketing interLATA services jointly
with local exchange services provided through the use of unbundled network elements obtained

‘~‘ S~C Reply a: I 8-19; sec alsg USTA Reply at 15-16; PacTel Reply at 24 n.26; Ameritech Reply at 27; Bell
Atlantic Reply a: 10-li.

‘~ S~C Bepi)’ at 18-19.

~e, ~g., AT~T q~ 53; Sprint a: 47-48; MCI Reply at 29-30.

“~ USTA at 29.

“ Ameritech at 49-50.

~ e.g.. AT&T at 53; Sprint at 47-48; MCI at 45-46; Ameritech at 49-SO.
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pursuant to section 25l(c)(3).711 We affirm that conclusion and, accordingly, reject USTA’s
suggestion that we extend the section 271(e) restriction to apply to the joint marketing of such
services.714 We find that the express text of the statute limits the prohibition to BOC resold local
services obtained pursuant to section 251 (c)(4) and we decline to extend the restriction beyond
the limits mandated by Congress. We further conclude, for the same reason, that the joint
marketing restriction does not apply if the covered interexchange carrier provides local service
over its own facilities, or by reselling local exchange services purchased from a local exchange
carrier that is not a BOC.

277. Specific Joint Marketing Restrictions. We conclude that Congress adopted the joint
marketing restriction in section 271(e) in order to limit the ability of covered interexchange
carriers to provide “one-stop-shopping’ of certain services until the BOC is authorized to provide
interLATA service in the same territory.715 We agree with the majority of commenters that
bundling BOC resold local services and interLATA services (including interLATA
telecommunications and interLATA information services7t6) into a package that can be sold in
a single transaction constitutes the type of joint marketing that Congress intended to restrict by
enacting section 27 1(e).717 We define “bundling” to mean offering BOC resold local exchange
services and interLATA services as a package under an integrated pricing schedule.718 Thus, we
find that section 271(e) restricts covered interexchange carriers from, among other things,
providing a discount if a customer purchases both interLATA services and BOC resold local
services, conditioning the purchase of one type of service on the purchase of the other, and
offering both interLATA services and BOCresold local services as a single combined product.719
This restriction applies until the BOC receives authorization under section 271 to offer interLATA
service in an in-region state, or February 8, 1999, whichever comes first.

~ First Interconnection Order at ¶ 335.

~ USTA at 29.

~ See. e.g., S. Rep. No. 104.23 104th Cong., 1st Sess. 43 (1995) (stating that the Committee intends [section

271(e)] to provide parity between the Bell operating companies and other telecommunicationscarriers in their ability
to offer ‘one stop shopping’ for telecommunications services).

~ See suora part lll.A. 1 (defining “interLATA services” to include interLATA telecommunications and
interLATA information services).

~7 As the Senate Commerce Committee observed, “the ability to bundle [a variety of telecommunications

services] into a single package to create “one-stop-shopping” will be a significant competitive marketing tool.” S.
Rep. No. 104-23 at 22-23. See MCI at 46-47; Ameritech at 48-49; PacTel at 40; TRA at 18-19; Bell Atlantic Reply
at 10-11.

~ See generally Computer U Final Order, 77 FCC 2d at 442; 47 C.F.R. ~ 64.702(e).

~ See, e.g., MCI at 46-47.
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278. We also co~cIude that section 271(e) bass covered interexchange carriers from
marketing interLATA services and BOC resold local services to consumers through a single
transaction. We define a “single transaction” to include, at a minimum, the use of the same sales
agent to market both products to the same customer during a single communication. Although
requiring separate transactions for different types of services might preclude interexchange
carriers from taking advantage of economies of scale,’~° we agree with those commenters who~
argue that such a rest~jctjon is an essential element of the joint zparkeijng.prohibition in section
271(e) during the period the limitation remains in effect.m We reject the suggestion of some
BOCs that the section 271(e) restriction requires covered interexchange carriers to establish
separate sales forces for marketing interLATA services and BOC resold local servicesf~ We
agree with the commenting parties that claim neither the statute nor the legislative history
indicates that Congress intended to impose such a requirement.~ Moreover, in our view,
reqt.iiring a separate sales force is not necessary to accomplish the primary congressional objective
of barring the affected interexchange carrier from offering “one-stop shopping” for interLATA
and ~OC resold local services. Thus, a single agent is permitted to market interLATA services
in the context of one communication, and to market BOC resold local services to the same
potential customer in the context of a separate communication.

279. The application of the section 271(e) joint marketing restriction to advertising
implicates constitutional issues. We are aware of our obligation under Supreme Court precedent
to construe the statute “where fairly possible so as to avoid substantial constitutional questions.”~4
In the advertising context, the Supreme Court has held that the First Amendment protects “the
dissemination of truthful and nonmisleading commercial messages about lawfiul products and
services.”~5 We must be careful, therefore, not to construe section 271(e) as imposing an
advertising restriction that is overly broad. The fact that section 271(e) permits a covered
interexcbange carrier to offer and market senaratejy both interLATA services and BOC resold
services and also permits such carriers to offer and market iointly interLATA services and local

73eJ4.

~ See aenerally SBC Reply at 19 n.3 1; NYNEX at 13-14; USTA Reply at 15-16; Ameritech Reply at 27; Bell

Atlantic Reply at 10.

~ See. e.g.. Letter from Michael Kellogg, Counsel for Bell Atlantic, to Christopher Wright, Deputy General

Counsel. FCC at 4 (filed Dec. 9, 1996) (Bell Atlantic Dec. 9 Ex ~art~); Letter from Robert Pettit, Counsel for Pacific
Telesis Clroup,.to Christopher Wright, Deputy General Counsel, FCC at 6 (filed Dec. 9, 1996) (PacTel Dec. 9 ~

723 See. e.g. Letter from Frank W. Krogh, MCI, to Christopher Wright, Deputy General Counsel, FCC at 1-2

(tiled Dcc. 13, 1996) (MCI Dec. 13 Ex Pane); Letter from E. E. Estey, Government Affairs Vice President, AT&T,
to William F. Caton, Acting Secretary, FCC at 4 (filed Dec. 13, 1996) (AT&T Dec. 13 Ex Par~).

724 United States v. X-Citement Video, 115 S.Ct. 464, 467, 469 (1994).

~ See 44 Liguormart, lnc. v. Rhode lsl~g~, 116 S.Ct. 1495, 1504 (1996).
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services provided through means other than BOC resold jocal services (~g., through the use of
unbundled network elements, over its own facilities, or by reselling local exchange services
purchased from a local exchange carrier that is not a BOC) makes the task of crafting an effective
advertising restriction particularly difficult. For example, we see no lawful basis for restricting
a covered interexchange carrier’s right to advertise a combined offering of local and long distance
services, if it provides local service through means other than reselling BQC local exchange
service.~ In addition, we cannot adqpt a blanket rulç that prohibits.interexchange .carriers from
publicizing in one advertisement that they offer interLATA services and publicizing in a separate
advertisement that they offer BOC resold local services. As MCI points out, the statute permits
interexchange carriers to offer both types of services through the same corporate entity and under
the same brand name.~7 Thus, such advertisements would be truthful statements about lawful
activities.

280. A closer question is whether we may ban a covered interexchange carrier from
claiming in a single advertisement that it offers both interLATA services and local services in
instances where the carrier intends to furnish the latter through BOC resold local services, which
it is authorized to market only on a stand-alone basis. On the one hand, such an advertisement
would contain truthful statements about services that the interexchange carrier is authorized to
provide. On the other hand, such an advertisement may be inconsistent with the section 271(e)
prohibition against jointly marketing the two types of services. As some BOCs appear to
recognize, however, the principal concern with the promotion of both services in a single
advertisement is that it may suggest “to consumers that the services are available jointly as a
package when in fact they are not.”~ We agree with these commenters that the First
Amendment does not confer the right to deceive the public. Indeed, the Supreme Cowl has
emphasized that the First Amendment does not prevent the government from regulating
commercial speech to avoid such deceptions7~9 Further, the Court has held that the government
“may require commercial messages to appear in such a form, or include such additional
information, warnings and disclaimers, as are necessary to prevent its being deceptive.”~°
Consistent with this precedent, we conclude that a covered interexchange carrier may advertise
the availability of interLATA services and BOC resold local services in a single advertisement,
but such carrier may not mislead the public by stating or implying that it may offer bundled
packages of interLATA service and BOC resold service, or that it can provide “one-stop
shopping” of both services through a single transaction. As discussed above, both activities are
prohibited under section 271(e).

726 ~ paragraph 276,~

727 MCI at 46.

72S Bell Atlantic Dec. 9 Ex Parte at 4.

°° 44 Liguorrnart, 116 S.Ct. at 1505 n.7, 1506.

~ at 1506 (internal quotation marks omitted).
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281. We fuflher conclude that the joint marketing restriction in section 271(e) applies
only to ~criv~ties that ta~te place prior to the customer’s decision to subscribe. We agree with
AT&T that, after a potential customer subscribes to both interLATA and BOC resold local
services from a covered interexcbange carrier, that carrier should be permitted to provide joint
“customer care” (j~, a single bill for both BOC resold local services and interLATA services,
and a single point-of-contact for maintenance and repairs).tm Such activities are post-marketing
activities. To impose additional prohibitions on post-marketing activities would add additional
burdens not required by the statute. Furthermore, a rule that would require a customer to send
separate payments to the same corporate entity would be confusing and burdensome, and
therefore would not serve the public interest. Customers should also be permitted to make a
single phone call for complaints and repairs about both local and long distance services once they
have ordered both services. Because we interpret section 271(e) to apply only to activities that
take place prior to a customer’s decision to subscribe, we conclude that, once a customer
subscribes to both local exchange and interLATA services from a carrier that is subject to the
restrictions of 271(e), that carrier may market new services to an existing subscriber.

282. We recognize that the principles we have adopted to implement the requirements
of section 271(e) may-not address all of the possible marketing strategies that a covered
interexchange carrier might initiate to sell BOC resold local services and interLATA services to
the public. We emphasize, however, that in enforcing this statutory section, we intend to examine
the specific facts closely to ensure that covered interexchange carriers are not contravening the
letter and spirit of the congressional prohibition on joint marketing by conveying the appearance
of “one-stop shopping” BOC resold local services and interLATA services to potential customers.

B. Section 272(g)

1. Marketing Restrictions on BOC Section 272 Affiliates

a. Background

283. Section 272(g)(1) provides that a BOC affiliate may not market or sell telephone
exchange services provided by the BOC “unless that company permits other entities offering the
same or similar service to market and sell its telephone exchange services.” In the Notice, we
requested comment on what regulations, if any, are necessary to implement this provision?~.

~N AT&T at 53-54.

“~ Notice at ¶ 90.
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b. Comments

284. The BOCs, USTA, and Citizens for a Sound Economy argue that 272(g)(l) is clear
on its face, and thus no implementing regulations are necessary.733 According to PacTel, it will
be apparent when a section 272 affiliate is marketing and selling its affiliated BOC’s services
because those activities will be conducted publiclyY~4 Also, PacTel argnes that the public
disclosure requirements of section 272(b)(5) will ensure that others will.know what BOC services
the section 272 affiliate is marketing and selling and the applicable terms and conditions.735

285. AT&T, on the other hand, proposes that the Commission adopt a requirement that
the BOC announce the availability and terms of any joint marketing arrangement with a BOC
affiliate at least three months prior to implementing it, so that any such joint marketing
opportunity is made available to affiliated and unaffiliated providers on a truly nondiscriminatory
basis.7~ Sprint asserts that the term “same or similar service” in section 272(g)(l) means not only
the interLATA services of the affiliate, but information services as well.7” Thus, the joint
marketing by a BOC affiliate of information service and telephone exchange service would not
be permitted unless other information service providers may jointly market those services as
welLm MCI also requests that we clarify that the joint marketing provisions of section 272(g)(l)
apply to the international sphere, “because BOCs already have a variety of relationships with
foreign carriers that would make it possible for a BOC interLATA affiliate to market BOC
special features available only from the BOC’s local exchange platform to foreign end users
through a switch in the foreign country.”7”

c. Discussion

286. We agree with the BOCs that no regulations are necessary to implement section
272(g)(l).74° We do not adopt the three-month advance notice period proposed by AT&T,

rn See. e.e.. Ameritech at 46; PacTel at 39; BellSouth Reply at i; U S West Reply at 4; USTA Reply at i;

Citizens for a Sound Economy Reply at 3-4.

~ PacTel at 39.

~ Id.

~ AT&T at 55; see also Teleport Reply at 6.

~“ Sprint at 47.

~ Id.

~ MCI at 45.

~‘° See, Ce.. Ameritech at 46; PacTel at 39; BellSouth Reply at i; U S West Reply at 4; USTA Reply at I;
Citizens for a Sound Economy Reply at 3-4.
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because it is not required by the statute.74 Nor do we believe that such a notice period is
necessary in order for other carriers to receive nondiscriminatory treatment. As PacTel notes, any
agreement between ~ BOC and its affiliate that enables the affiliate to market or sell BOC
services must be conducted on an ann’s length basis, reduced to writing, and made publicly
available as required by section 272(b)(5).142 Thus, under section 272(g)(l),. other entities
offering services that are t~e same or similar to services offered by the BOC affiliate would have
the same opportunity to market or sell the BOC’s telephone- exchange. service under the same
conditions as the BOC affiliate.

287. We also agree with Sprint that the term “same or similar service” in section
272(g)(j) encompasses information services.743 Thus, a section 272 affiliate may not market or
sell information services and BOC telephone exchange services unless the BOC permits other
information service providers to market and sell telephone exchange services. Finally, we decline
to adopt MCUs requested clarification that 272(g)(1) applies to the international sphere.7~ MCI
appears to be concerned about a BOC’s discriminatory provision of exchange access to foreign
carriers. We conclude, however, that section 272(g)(l) applies only to the provision of
“telephone exchange’ service, not to the provision of “exchange access.”745 Section 202 bars a
BOC from unreasonable discrimination in the provision of exchange access services used to
originate and terminate domestic interstate and international toll traffic.~

2. Marketing Restrictions on J3OCs

a. Background

288. Section 272(g)(2) states that “[a BOC] may not market or sell interLATA service
provided by an affiliate required by this section within any of its in-region States until such
company is authorized to provide interLATA services in such State under section 271(d).” In
the Notice, we sought comment on whether section 272(g)(2) imposes the same types of
restrictions on the l3OCs that section 271(e) imposes on the interexchange carriers.747

~ AT&T at 55; sec also Teleport RepLy at 4.

PacTel at 4~.

Sprint at 47.

~ MCI a; 45.

~ 47 U.S.C. §~ 272(gXI).

~ J~at~202.

74? ~oticc at ¶ 91.
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b. Comments

289. With respect to section 272(g)(2), the BOCs argue that no implementing
regulations are necessary.749 They state that, once they have received interLATA authority under
section 271, the BOC and its section 272 affiliate should be able to engage in all marketing and
sales activities that other service providers are permitted to engage in, including advertising the
availability of interLATA services combined with local exchange services,.making these services
available from a single source, and providing discounts for the bundled purchase of both
services.749 In addition, they request that the Commission clarif~’ that section 272(g) applies only
to the relationship between a BOC and its section 272 affiliate.758 Thus, the BOCs assert that
they are not prohibited from aligning -- also known as “teaming”-- with a non-affiliate that
provides interLATA services and marketing their respective services to the same customers prior
to receiving interLATA authority under section 271 .~

290. Other commenters argue that some marketing restrictions should be placed on the
BOCs after section 271 authorization because of their status as incumbent local exchange
carriers.752 For example, MCI contends that BOCs should not be permitted to condition the
availability of one category of service on the other, and that a discount should not be so great that
it compels the customer to purchase both services.753 Various other commenters argue that, when
a customer calls a BOC to place an order for local service or to request a primary interexchange
carrier, the BOC should be prohibited from turning such “inbound” communications into
marketing opportunities for its long-distance a.ffiliate.7~

‘~ See, e.g., BellSouth at 7; Bell Atlantic Reply at 5-6.

~ See. e.g.. PacTel at 40; BellSouth at 7.

~° See, e.g.~ NYNEX Reply at 15-16; U S West Reply at 18.

‘~ See. e.g., NYNEX Reply at 15-16.

752 See, e.g., CompTel at 24-25; Time Warner Reply at 18-19; AT&T Reply at 30-3 1; MCI Reply at 3-4;

NCTA Reply at 3.

~ MCI Reply at 30; see also LDDS at 16-17; USTA Reply, Haussman Statement at 10 (opposing MCI’s

suggestion).

~ AT&T at 58; CompTel at 24; MCI Reply at 49; Sprint Reply at 28; see also NCTA at 4-6 (stating that the

Commission should prohibit the BOC from conducting inbound telemarketing or referrals of its video services unless
it provides the same marketing services to all cable operators and other providers of video
programming in the same area).
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c. Discussion

291. We agree with the BOCs that no regulations are necessary to implement section
272(g)(2).7” The statute clearly states that BOCs are prohibited from either selling or marketing
in-region irtterLATA services provided by a section 272 affiliate until they have received approval
&om the Commission under section 271 .~ We note, however, that section 272 does not prohibit
a BOC that provides out-of-region intet-LATA services, or .intraLATA~tall ..service, from
marketing or selling those services in combination with local exchange services. If such
advertisements reach in-region customers, however, the BOC must make it clear to those
customers that the advertisements do not apply to in-region interLATA servicesJ51 This
obligation is similar to the obligation discussed above, which requires covered interexchange
carriers to disclose to consumers receiving BOC resold local service that bundled packages are
not available to them.758 After a BOC receives authorization under section 271, the restriction
in section 272(g)(2) is no longer applicable, and the BOC will be permitted to engage in the same
type or jnar~ceting ~cIivities as other service providers.

292. Inbound Marketina. We conclude that BOCs must continue to inform new lo~ial
exchange customers of their right to select the interLATA carrier of their choice and take the
customer’s order for the iriterLATA carrier the customer selects. The obligation to continue to
provide such nondiscriminatory treatment stems from section 251(g) of the Act, because we have
not adopted any regulations to supersede these existing requirements.759 Specifically, the BOCs
must provide any customer who orders new local exchange service with the names and, if
requested, the telephone numbers of all of the carriers offering interexchange services in its
service area.7~° A customer orders “new service” when the customer either receives service from
the BOC for the first time, or moves to another location within the BOC’s in-region territory.76’
As part of t~tis requirement, a BOC must ensure that the names of the interexchange carriers are
provided in randotn order.762 We decline to adopt NCTA’s request that we extend this obligation

“~ See. e.g.. ~ellSouth at 8-9; Ameritech Reply at 22-25; U S West Reply at 4.

“~ 47 U.S.C. § 272(gX2).

“~ SeL, LDDS at 15-16 (stating that section 272(g) ensures that the operating company would not be able

to create a self-ftlfllling prophecy hrough premature advertising and marketing activities).

“‘ See suor~ part VU.A.

“~ See. e.g.. PacTel Reply at 24-25; NYNEX Oct. 23 Ex Paste at 2-3.

~ Investigation of Access antI Divestiture Related Tariffs, CC DocketNo. 83-1145, 101 FCC 2d 935, 950
(1985); see also 47 U.S.C. § 25l(g~.

76~ United States v. Western Elec. C~ 578 F.Supp 668, 676-77 (1).D.C. 1983).

762 ~ lnvestieation of Access and Divestiture Related Tarifft, 101 FCC 2d at 950.
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to require that BOCs inform inbound callers of other cable operators and providers of video
services in the area,763 however, because no such obligation currently exists, and no new
requiréirient is ini~xisëd by the statute. We flirth~r ~ô lüd~ that th~continuingobligation to
advise new customers of other interLATA options is not incompatible with the BOCs’ right to
market and sell the services of their Section 272 affiliates under section 272(g).7~ Thus, a BOC
may market its affiliate’s interLATA services to inbound callers, provided that the BOC also

informssuchcusomers~of~their.rightIo..selecttheinterLATA.carrier.of;their choice.7~

293. Teaming. We conclude that section 272(g) is silent with respect to the question
of whether a BOC may align itself with an unaffihiated entity to provide interLATA services prior
to receiving section 271 approval. We agree with the BOCs that the language of section 272(g)
only restricts the BOC’s ability to market or sell interLATA services “provided by an affiliate
required by [section 272j.”~~ We note, however, that any equal access requirements pertaining
to “teaming” activities that were imposed by the MFJ remain in effect until the BOC receives
section 271 authorization. Thus, to the extent that BOCs align with non-affiliates, they must
continue to do so on a nondiscriminatory basis.

3. Section 272(g)(3)

a. Background

294. Section 272(g)(3) states that “[tjhe joint marketing and sale of services permitted
under this subsection shall not be considered to violate the nondiscrimination provisions of
subsection [272)(c).”767

b. Comments

295. During the course of this proceeding, various commenters suggested types of
marketing activities that fall within the scope of section 272(g)(3)765 and, therefore, would not
be subject to the nondiscrimination requirements in section 272(c). For example, NYNEX states
that marketing activities encompassed by section 272(g) should include: sales activities (the use
of sales channels to make customer referrals, to act as a sales agent, and to resell services);

763 NCTA at 4-6.

~ NYNEX Oct. 23 Ex Parte at 3.

765 Id.

766 47 U.S.C. § 272(g)(2).

767 47 U.S.C. § 272(gX3).

765 See ç.g. NYNEX at 13-14; Letter from Robert Blau, Vice President, Executive and Federal Regulatory

Affairs, BellSouth, to William Caton, Acting Secretary, FCC at attachment 3 (BellSouth Nov. 14 Ex Pane).
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advertising and promotion activities; and other marketing activities (such as product development,
product management, market management, channel management, market research, and product
pricing).7~ NYNEX also suggests that the following activities do not fall within the definition
of marketing: strategic planning and resource allocation, as well as the corporate responsibility
for coordination and oversight of all corporate functions and activities, including marketing.”°

c. _Discussion

296. Some of the activities identified by the parties appear to fall clearly within the
scope of section 272(g)(3) and hence would be excluded from the section 272(c)
nondiscrimination requirements. For example, activities such as customer inquiries, sales
functions, and ordering, appear to involve only the marketing and sale of a section 272 affiliate’s
services, as permitted by section 272(g). Other activities identified by the parties, however,
appear to be beyond the scope of section 272(g), because they may involve BOC participation
in the planning, design, and development of a section 272 affiliate’s offerings. In our view, such
activities are not covered by the section 272(g) exception to the ‘SOC’s nondiscrimination
obligations. We see no point to attempt at this time to compile an exhaustive list of the specific
BOC activities that would be covered by section 272(g). We recognize that such determinations
are fact specific and will need to be made on a case-by-case basis.

C. Interplay Between Sections 27 1(e), 272(g) and Other Provisions of the Statute

1. Background

297. In the Notice, we sought comment on whether the affiliate may purchase marketing
services from the BOC on an ann’s length basis pursuant to section 272(b)(5), or whether a BOC
and its affiliate should be required to contract jointly with an outside marketing entity for joint
marketing of interLATA and local exchange service in order to comply with section 272(b)(3)7~’
We also sought comment on the interplay between the marketing restrictions in sections 271 and
272 and the CPNI provisions set forth in section 222 that are the subject of a separate
proceeding.tm In addition, we requested comment on whether the joint marketing provision in
section 274(c) has any bearing on how we should apply the joint marketing provisions in sections
271 and 272.~

~ NYNEX at 13-14.

~° j~atn.13.

Th Notice at ¶ 92.

“~ j~.at~93.

7nhi
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2. Comments

298. The BOCs oppose any proposal that would require them to obtain joint marketing
services from an unaffihiated entity.”4 They argue that such a requirement would directly
contravene rights granted to them under section 272(g) and, therefore, would violate the Act.779
They contend that section 272(b)(5) merely requires that all transactions between a BOC and its
section 272 affiliate, including the provision of marketing services, be onan ~arms-1ength basis,’
in writing, and made available for public inspection.”6 Sprint asserts that, while the statute does
not require that an outside entity be used, such a requirement would make it easier for the
Commission and i.ne public to ensure that neither competition nor monopoly local ratepayers are
harmed by such joint activities.”7

299. With respect to CPNI, NYNEX argues that a BOC should be allowed to use a
customer’s local exchange CPNI to sell its affiliate’s interLATA services to the same customer,
or to transfer a customer’s local exchange CPNI to its affiliate under a referral arrangement,
provided the customer orally consents to such use of information during the call.”8 AT&T and
Time Warner assert that CPNI may be made available to a BOC affiliate only on
nondiscriminatory terms, in accordance with section 272(c)( I ).“~ PacTel and Time Warner assert
that the joint marketing provisions in section 272(g) do not modify the statutory provisions
concerning CPNL7~° Consequently, they argue that BOCs that engage in joint marketing activities
are required to comply with rules that the Commission adopts in CC Docket No. 96-115 to
implement section 222 of the 1996 Act.78’ With respect to the interplay between sections 272(g)
and 274(c), PacTel and the Yellow Pages Publishers Association argue that section 272(g) has
no bearing on section 274(c) because Congress intended to create separate requirements for
electronic publishing.782

“9 See, e.g., Ameritech at 50; Bell Atlantic at 9; NYNEX at 14-17; PacTel at 41.

“9 id.

“‘ See, e.g,, Bell Atlantic at 9.

“7 Sprint at 49.

“9 NYNEX at 19.

“9 AT&T at 59-60; Time Warner at 26.

~‘° PacTelat 41; Time Warner at 26.

“ Id.

782 PacTel at 41; YPPA at 10.
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3. DiscussIon

300. As discussed above in Part IV.C, we conclude that a BOC and its affiliate are not
required to contract jointly with an outside entity in order to comply with section 272(b)(3).
Thus, a ~OC and its affiliate may provide marketing services for each other, provided that such
services are conducted pursuant to an arm’s-length transaction, consistent with the requirements
of sectlofl 272(b)(5).753 We decline to address. parti~s’ arguments raised .in~this proceeding
regarding the interplay between section 272(g) and either section 222 or section 274(c) to avoid
prejudging issues in our pending CPNI proceeding, CC Docket No. 96-115, or our electronic
publishing proceeding, CC Docket No. 96-152. We emphasize that, if a BOC markets or sells
the services of its section 272 affiliate pursuant to section 272(g), it must comply with the
statutory requirements of section 222 and any rules promulgated thereunder.

Viii. PROV1S~ON OT? LOCAL EXCHANGE AND EXCHANGE ACCESS
BY BOC AFFILIATES

A. Background

301. In the Notice, we expressed concern that a BOC might attempt to circumvent the
section 272 safeguards by transferring local exchange and exchange access facilities and
capabilities to one of its affiliates.7~ We requested comment on whether we should prohibit all
transfers of network capabilities from a BOC to an affihiate.7u Alternatively, we sought comment
on whether a BOC transfer of network capabilities to an affiliate would make that affiliate a
successor or assign of the BOC pursuant to section 3(4)(B) of the Act and, consequently, subject
the affiliate to the Tiondiscrinlination requirements of section 272(c)(l) and 272(e).7~

302. We also requested comment on whether, if a BOC were permitted to transfer local
exchange and exchange access capabilities to an affiliate, we should exercise our general
rulemaking authority to adopt regulations to prevent such an affiliate from engaging in
discriminatory practices, or whether existing statutory prohibitions on discrimination are
sufflcient.7~ For example, we noted that BOC affiliates that provide interstate interLATA
telecommunications services already would be subject to the requirements of sections 201 and

~ For further discussion of section 272(b)(5), see supra part IV.F,

~ Notice at ~ 70. We note that such a transfer could occur between a BOC and any of its affiliates, not just

a section 272 affiliate.

71$

~

‘~ Jjatj7l.
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202, which are applicable to all common carriers.788 Those obligations would not apply to
information services affiliates and manufacturing affiliates, however, because they are not
“common carriers” under the Act;789 As an additional matter, we tentatively concluded that a
BOC affiliate that is classified as an incumbent LEC would also be subject to the
nondiscrimination requirements of section 272(c).~°

B. Comments

303. Interexchange carriers and other potential local exchange competitors argue that
either a BOC should be prohibited from transferring any of its local exchange and exchange
access facilities or capabilities to an affiliate, or, if any transfer occurs, the affiliate should be
considered a successor or assign that is subject to the requirements of section 272.~ BOCs, on
the other hand, argue that an absolute prohibition on the transfer of network capabilities is overly
broadY~2 They further assert that a HOC affiliate should not be considered a successor or assign
of the BOC merely because a transfer of network capabilities has occurred between a HOC and
an affiliate. Rather, such affiliate should only become a successor or assign if it “substantially
take[sJ the place of the BOC in the operation of one of the BOC’s core businesses.”~3 Because,
in their view, only substantial transfers should affect a BOC affiliate’s status as a successor or
assign, the BOCs contend that the real issue is what constitutes a “substantial transfer of network
capabilities.”~

304. In addition, the BOCs assert that, based on the plain language of the statute, the
section 272(c) safeguards only apply to the HOC or an affiliate that is a “successor or assign” of
the BOCY~ They argue that, unlike sections 272(a) and Ce), section 272(c) does not apply to
BOC affiliates merely because they qualify as incumbent LECs that are subject to the

~‘ Id.

~ Id.

j~at~J79.

~‘ See, e.g.. Letter from Jeffrey Sinsheimer and Lesla Lehtonen, California Cable Television Association, to

William F. Caton, Acting Secretary, FCC, at 2 (filed Oct. 15, 1996) (CCTA Oct. 15 Ex Pane) (stating that, at a bare
minimum, the FCC must act to ensure that the BOCs are not permitted to transfer hard assets — such as switches
or subscribers — or intangible assets — such as intellectual property — to unregulated affiliates).

792 See, e.g., Ameritech at 59.60.

~ Ameritech at 60; see also BellSouth at 33-34; PacTel at 24-25.

‘‘ See. e.g., PacTel at 25-26.

See, e.g~, Ameritech at 60-61.
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requirements of section 251 (c).~ Ameritech also requests that we clarify that a BOC affiliate
will ~ot be regulated as an incumbent LEC solely because it offers local exchange and exchange
access servicesY” According to Ameritech, section 25 ~ (c) only applies to entities that meet the
definition of incumbent LEC under section 251(h).~ Thus, if an affiliate provides local
exchange service throngh its own facilities or by reselling the BOC’s local exchange service, it
would not necessarily be classified as an incumbent LEC.~

305. Through comments and ex parte presentations, several potential local competitors
argue that BOCs also might be able to circumvent the separation requirements of section 272 by
creating an integrated affiliate that offers a combination of local, intraLATA, and interLATA
services~°° These parties assert that several BOCs have already submitted applications to state
regulatoty commissions seeking authority to provide both local exchange services and interLATA
services through the same affiliate.80’ According to Teleport, if such integrated affiliates are
permitted, the development of effective competition in the local exchange market will be
jeopardized.~ Ope of Teleport’s concerns is that the BOC or its parent may choose to upgrade
the section 272 affiliate’s network rather than the incumbent LEC network in order to avoid the
obligation imposed by section 251(c) of the Act to offer such facilities, and the new services they
are capable of providing, to their competitors.~°~ Thus, potential local competitors urge us either
to clarify that the Act prohibits a BOC from creating such an integrated affiliate or, in the
a1tema~ve, to use our discretionary authority to prevent such activities.~

306. The BOCs, on the other hand, argue that section 272(g) and section 251
speciflcally allow them to create a section 272 affiliate that offers both local exchange and
interLATA services, and that section 272(a) of the 1996 Act does not prohibit a section 272

796

~ Notice at ¶ 79; Ameritech at 58 n.68.

791k

~ ~ Teleport Oct. 8 ~x Pane at 2; CCTA Oct. 15 Ex Pane at 1-2.

j~ The Ohio and Michigan commissions confirm in their comments that they have already receivedrequests
~om BOC 272 afflflaes for authorization to offer local exchange services in conjunction with interLATA services.
Michigan Commission at 4-6; Ohio Commission at 6-8.

‘~ Tci~pon Oct. ~ Ex Parts at 5.

~ Tcisport at 5; see also AT&T at 21-22.

~ ~g4, Teleportat 7-13; NCTA at 10; Time Warner Reply at 19; CCTA Oct. 15 Ex Parte at 1-2 (stating that,
alt1~cu~h the 1996 Act does not address the provision of local service — either on a resale or facilities basis -- by
a DCC sectIon 272 affIliate, the Commission should adopt a prohibition against such activities as a policy matter).
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affiliate from providing local exchange service -- either by reselling BOC local service or thiough
the purchase of unbnndled elements.t05 They also assert that, as ~ policy maner, allowing the
section 272 affiliate to provide service through u~bundled elements on the same terms and
conditions as other local providers will promote competition and encourage the section 272
affiliate to provide innovative new services.~°6

307. In response to the BOCs, CCTA argues that there is no statutory.basis forallowing
a section 272 affiliate to provide local exchange services. According to CCTA, section 272(g)( I)
does not permit section 272 affiliates to provide both local and interLATA services; rather, it only
grants them the authority to market such services jointly.~°7 CCTA further argues that section 272
affiliates should be prohibited from offering local exchange service, because “the Senate stated
unequivocally that the long distance operations of the BOCs must be structurally separate from
‘any entities’ providing local exchange services.”~°8 In a~.ldition, CCTA asserts that section 251
cannot be relied upon as a basis for allowing section 272 affiliates to provide local exchange
services, because the Act does not treat RBOCs or their affiliates as new entrants or
telecommunications carriers that are entitled to request nondiscriminatory access to unbundled
elements pursuant to section 251.809

308. AT&T and MCI, on the other hand, argue that section 272(g)(1) allows section 272
affiliates to resell the BOC’s local services, but does not permit section 272 affiliates to purchase
unbundled network elements from the BOC.81° According to AT&T, section 272 affiliates will
be able to avoid paying access charges if they are permitted to provide local exchange services
using unbundled elements, which will also enable such affiliates to avoid the imputation
requirements of section 272(e)(3).811 AT&T further argues that, to the extent that a section 272
affiliate is able to avoid the imputation requirements of section 272(e), the BOC would have
perverse incentives to maintain access charges at rates above those for unbundled network
elements.tt2 MCI asserts that opportunities for discrimination and cross-subsidy are substantially

~ ~ Ameritech Reply at 17-19; NYNEX Reply at 9 n.23; PacTel Reply at 22; U S West at 57.

°~ See, e.a.~ Ameritech Sept. 19 Ex Pane at 3.

~O7 Letter from Alan J. Gardner, Vice President Regulatory & Legal Affairs, CCTA to John Nakabata, Senior

Legal Advisor to Chairman Reed Hundt, FCC at 3 (filed Dec. 2, 1996) (CCTA Dec. 2 Ex Parte’l.

j~ at 4.

‘°“ Memorandum from Alan Gardner, Glenn Semow, and Peter Casciato, CCTA to Linda Kinney, Policy and

Program Planning Division, Common Carrier Bureau, FCC at 1-2 (filed Dec. 12, 1996) (CCTA Dec. 12 Ex Parte~.

~ MCI Nov. 1 Ex Parte at 2-3; AT&T Oct. 15 Ex pane at 2; see also Time Warner Reply at 19.

UI AT&T Oct. 15 Ex Parte at 2.

U~ Ed.
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greater when a BOC provides network elements to its affiliate than when it offers retail services
at a standard wholesale discount.~3

C. Discussion

309. Transfer of local exchange and exchange access capabilities. We conclude that a
BOC cannot circumvent the section 272 requirements by transferring . local exchange and
exchange access facilities and capabilities to an affiliate. As we discussed above, all goods,
services, facilities, and information that the BOC provides to its section 272 affiliate are subject
to the section 272(c)(1) nondiscrimination requirement.8~4 Application of section 272(c)(l) to the
BOC’s provision of such items should address to a large extent concerns about the BOC
“migrating” or “transferring” key local exchange arid exchange access services and facilities to
the 272 affiliate. We note, however, that there are still legitimate concerns that a BOC could
potentially evade the section 272 or 251 requirements by, for example, first transferring facilities
to another affiliate or the BOC’s parent company, which would then transfer the facilities to the
section 272 affiliate. To address this problem, we conclude that, if a BOC transfers to an
affihiate4 entity ownership of any network elements that must be provided on an unbundled basis
pursuant to section 2~ I (c)(3), we will deem such entity to be an “assign” of the BOC under
section 3(4) of the Act with respect to those network elements. Any successor or assign of the
BOC is subject to the Section 272 requirements in the same manner as the BOC.515 We also note
that, based on the plain language of the statute, section 272(c) only applies to the BOC or an
affiliate that is a “successor or assign” of the BOC. We agree with Ameritech that, unlike
sections 272(a) and (e), section 272(c) does not apply to BOC affiliates merely because they
qualify as incumbent LECs.~6 -

310. We decline to adopt an absolute prohibition on a BOC’s ability to transfer local
exchange an4 exchange access facilities and capabilities to an affiliate, because we conclude based
on the record before us that such a restriction would be overly broad and exceed the requirements
of the Act.8~7 We note, however, that our determination does not preclude a state from
prohibiting a BOC’s transfer of local exchange facilities under its regulatory framework for
incumbent LECs.

~ MCI Nov. 1 Ex Parte at 3.

See supra past V.C.

~47 U.S.C. ~ 153(4XE) (defining a “BOC’ to include any successor or assign of any BOC that provides
wireline telephone exchange service). Thus, the interLATA and manufacturing operations contemplated by section
272 would need to occur in an affiliate other than the one to which the local exchange and exchange access facilities
have been transferred.

~ Ameritech at 60-61.

~ See. e.e,. Ameritech a; 57; see also USTA at 24.
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311. In view of our decision to treat a BOC affiliate as a “successor or assign” of the
BOC if the BOC transfers network elements to the affiliate, we find it unnecessary at this time
to adopt additional nondiscrimination regulations applicable to section 272 affiliates. A section
272 affiliate that is not deemed a “successor or assign” of a BOC would nevertheless be subject
to the obligations imposed by section 202 -- which prohibits common carriers from, among other
things, engaging in “unjust and unreasonable” practices with respect to the provision of interstate
services. Moreover, BOC interLATA services affiliates that offer ~intrastate interL.ATA
telecommunications services would be subject to corresponding nondiscrimination obligations that
state statutes and regulations typically impose on common carriers. We conclude based on the
current record that these existing requirements should be adequate to protect competition and
consumers against anticompetitive conduct by a BOC section 272 affiliate.

312. Intearated affiliates. Numerous commenters also request that we address whether
the separate affiliate safeguards imposed by section 272 prohibit a section 272 affiliate from
offering local exchange service through the same corporate entity. Based on our analysis of the
record and the applicable statutory provisions, we conclude that section 272 does not prohibit a
section 272 affiliate from providing local exchange services in addition to interLATA services,
nor can such a prohibition be read into this section.8~8 Specifically, section 272(a)(l) states that--

A Bell operating company (including any affiliate) which is a local exchange
carrier that is subject to the requirements of section 251(c) may not provide any
service described in [section 272(a)(2)] unless it provides that service through one
or more affiliates that. . . are separate from arty operating company entity that is
subject to the requirements of section 251(c)

We find that the statutory language is clear on its face -- a BOC section 272 affiliate is not
precluded under section 272 from providing local exchange service, provided that the affiliate
does not qualify as an incumbent LEC subject to the requirements of section 25 1(c). Because
the text and the purpose of the statute are clear, there is no need, as CCTA suggests,~ to resort
to legislative history.tm We also agree with Ameritech that a BOC affiliate should not be deemed
an incumbent LEC subject to the requirements of section 251(c) solely because it offers local
exchange services; rather, section 25 1(c) applies only to entities that meet the definition of an
incumbent LEC under section 251 (h).~ Section 251(h)( 1) defines an incumbent LEC as, jj~~
~ a local exchange carrier that: (1) on the date of enactment of the Telecommunications Act
of 1996, provided telephone exchange service, and (2) was a member of the National Exchange

~ See, e.~, PacTel Oct. 23 Ex Pane at 1.

“ CCTA Dec. 2 Ex Pane at 4.

120 See, e.g.~ Darby v. Cisner~, 113 S.Ct. 2539, 2545 (1993); ConnectjcutNat’J Barikv. Germain, 112 SQ.
1146, 1149 (1992).

~ Ameritech at 58 n.68.
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Carrier Assocjatio~ (N~CA) or becomes a successor or assign of such a member.822 Because no
BOC affiliate was a member of NECA when the 1996 Act was enacted, such affiliates may be
classified as incumbent LECs under this statutory provision only if they are successors or assigns
of their affiliated BOCs. Alternatively, under section 251 (h)(2), if the Commission determines
that a carrier occupies a position in the market for telephone exchange service within an area that
is comparable to the position occupied by the incumbent LEC, and such carrier has substantially
replaced an incumbent LEC, such carrier n~ay be treated by rule -as~an -incumbent LEC for
purposes of section 251 ~rs We find no basis in the record of this proceeding to find that a BOC
affiliate must be classified as an incumbent LEC under section 251(h)(2) merely because it is
engaged in local exchange activities. Absent such a finding, BOC affiliates that are neither one
of the Bell operating companies listed under I 53(4)(A), nor a successor or assign of any such
company, are not subject to the separation requirements of section 272.

313. Furthermore, we conclude that section 251 does not preclude section 272 affiliates
from obtaining resold local exchange service pursuant to section 251(c)(4) and unbundled
elements pursuant to section 251 (c)(3), because the statute does not place any restrictions on the
types of telecommunications carriers that may qualify as ‘requesting carriers.” We disagree with
CCTA’s assertion that section 272 affiliates cannot be treated as requesting carriers, because such
affiliates are “part of the standard for determining nondiscriminatory interconnection by the
[incumbent LEC] for all other telecommunications carriers.’824 The fact that a determination of
whether an incumbent LEC provides nondiscriminatory access may be based on a comparison of
the access that the incumbent LEC provides itself or its affiliate does not preclude such affiliate
from being a “requesting carrier” under section 251. There is nothing inconsistent with both
requiring nondiscriminatory access and at the same time allowing an affiliate to be a requesting
carrier. Moreover, we find nothing in the statute or in the First Interconnection Order that limit~
the definition of “requesting carrier” to non-affiliates. Thus, section 272 affiliates cannot be
precluded under section 251 from qualifying as “requesting carriers” that are entitled to purchase
unbundled elements or retail services at wholesale rates from the BOC.

314. We further conclude that section 272(g)( I) cannot be read as imposing a limitation
on the ability of section 272 affiliates to exercise their rights under section 251(c)(3). We are
not persuaded by AT&T’s argument that, because section 272(g)( 1) sets forth limited conditions
under which section 272 affiliates may “market or sell” local exchange services, allowing those
affiliates to purchase unbundled elements is inconsistent with the Act.825 R.ather, we agree with
CCTA that section 272(g)(1) speaks only to marketing issues, and does not address the conditions

322 See 47 U.S.C. § 251(ttXl).

~ 47 U.S.C. § 251(h)(2); see also First Interconnection Order at ¶ 1248.

321 CCTA Dec. 12 Ex Parse at 2.

323 AT&T a; 22. AT&T also argues this prohibition is part of the operate independently requirement of section

272(bXt). ~ We address the meaning of that term ~ in part IV.B.
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under which a section 272 affiliate may provide local exchange services.826 Furthermore, we find
AT&T’s claim that allowing section 272 affiliates to provide local exchange service thxóugh
unbundled elements will ‘artificially and decisively slant [the] playing field in the BOC’s favor
unpersuasive,827 because other telecommunications carriers will be able to provide local exchange
service through unbundled elements on the same terms and conditions. AT&T’s concern that the
affiliate will be able to avoid access charges by obtaining the unbundled elements appears to be
premised on the view that access charges are currently too h~gh.828 The issue of reforming access
charges will, however, be addressed in a separate proceeding.829 Moreover, we conclude that
MCI’s argument -- that opportunities for discrimination and cross-subsidy are greater when the
BOC provides network elements to its affiliate than when it provides resold services -- is
speculative.no To the extent that concerns over discrimination arise, there are safeguards in
sections 251 and 252 to address such concerns.&3T We therefore decline to distinguish between
a section 272 affiliate’s ability to provide local service by reselling BOC local exchange service
and its ability to offer such service by purchasing unbundled elements from the BOC.

315. We also conclude as a matter of policy that regulations prohibiting BOC section
272 affiliates from offering local exchange service do not serve the public interest. The goal of
the 1996 Act is to encourage competition and innovation in the telecommunications market. We
agree with the BOCs that the increased flexibility resulting from the ability to provide both
interLATA and local services from the same entity serves the public interest, because such
flexibility will encourage section 272 affiliates to provide innovative new services.832 To the
extent that there are concerns that the BOCs will unlawfully subsidize their affiliates or accord
them preferential treatment,833 we reiterate that improper cost allocation and discrimination are
prohibited by existing Commission rules and sections 251, 252, and 272 of the 1996 Act, and that
predatory pricing is prohibited by the antitrust laws. Our affiliate transaction rules, as modified
by our companion Accounting Safeguards Order, address the BOCs’ ability to engage in improper
cost allocation. The rules in this Order and our rules in our First Interconnection Order and our
Second Interconnection Order ensure that BOCs may not favor their affiliates. In sum, we find
no basis in the record for concluding that competition in the local market would be harmed if a

82$ CCTA Dec. 2 Ex Pane at 3.

~ SeeAT&TOct 15 ExParteat2.

~ Id.

829 ~ Access Char9e Reform NPRM.

~° MCI Nov. 1 Ex Parte at 2.

831 ~ Ameritech Sept. 19 Ex Pane at 3.

832 ~PacTel Oct. 23 Ex Pane at 1-2; Ameritech Sept. 19 ~x Pane at 2-3.

~ NCTA at 10; CCTA at 7, 10; Teleport at 3-5, 8-9; Ohio Commission at 7.
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section 272 affiliate offers local exchange service to the public that is similar to local exchange
service offered by the BOC.

316. Although we conclude that the 1996 Act authorizes section 272 affiliates to
purchase unbundled elements, we emphasize that BOC facilities and services provided to section
272 affiliates must be made available to others on the same terms, conditions, and prices provided
to the ~OC affiliate pursuant to the nondiscrimination requirements of sections 272 and
251(c)(3).~ Thus, if a BOC affiliate is a requesting carrier under section 251, the BOC is
required to treat unaffihiated requesting carriers in the same manner that the BOC treats its
affiliate, unless the unaffiliated entity has requested different treatment.~ For example, if a BOC
were to provide its section 272 affiliate with access to operational support systems (OSS)
fi1nc~ions via a different method or system than it provides to requesting carriers under section
251, we would regard such discriminatory treatment as a violation of section 25 1(c)(3).~ We
believe such nondiscrirnin~tion requirements will prevent BOCs from providing special treatment
to their affiliates. -

317. State regulation. As mentioned above, several BOCs have already submitted
applications to state regulatory commissions seeking authority to provide both local exchange
services and interLATA services from the same afIiliate.~ Although we conclude that the 1996
Act permits section 272 affiliates to offer local exchange service in addition to interLATA
service, we recognize that individual states may regulate such integrated affiliates differently than
other carriers.838

Section 251 (c)(3) requires incumbent LECs to provide access to network elements on rates, terms and
conditions that are just, reasonable, and nondiscriminatory. 47 U.S.C. ~ 251(cX3). See also First Interconnection
≤i~r at 11 298-316.

~s AT&T at 32-33.

836 First interconnection Order at ¶~ 504-528. Therefore, if BOCs are providing access to pre-ordering,

ordering, provisioning, maintenance and repair, and billing functions to competing providers of local service through
a separate system or ‘gateway~ than they provide for themselves internally, then the BOC affiliate must use the same
separate system or ‘gateway’ in order to obtain access to these OSS functions.

‘“ Teleport at 5. mc Ohio and Michigan commissions confirm in their comments that they have already

rcelvcd requests ftom ~QC 272 affiliates for authorization to offer local exchange services in conjunction with
jnterL~ATA services. Michigan Commission at 4-6; Ohio Commission at 6-8. See also CCTA Dec. 2 Ex Parte at
2 (asserting that PB COM has filed for authority in California to provide local exchange services, interLATA and
InreLATA services, and discretionary services on both a facilities and resale basis).

~‘ See, e.g.. Ohio Commission at 6 n.6.
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LX. ENFORCEMENT

A. Reporting Requirements under Section 272

1. Background

318. BOCs are required under Computer UI to provide -information to third parties
regarding changes to the network and new network services and to report periodically on the
quality and timeliness of installation and maintenance.839 We sought comment in the Notice on
what requirements or mechanisms were necessary to facilitate the detection of violations of the
separate affiliate and nondiscrimination requirements of section 272.8~0 We asked parties to
comment on whether we should impose reporting and other requirements on BOCs analogous to
those requirements imposed in the Comouter III and subsequent QNA proceedings to ensure
compliance with section 272 requirements.~1 We specifically requested comment on whether
these requirements are sufficient to implement the section 272(c)(l) pondiscrimination
requirement.~

2. Comments —

319. BOCs and USTA generally argue against the imposition of additional reporting
requirements in addition to those required in the 1996 Act to facilitate detection and adjudication
of violations of section 272 requirements.~3 To the extent the Commission does impose
additional requirements, several parties maintain, it should model them after Computer Hh/ONA
requirements.~ Many cominenters, including BOC competitors, argue that additional reporting
requirements are needed to ensure BOC compliance with the requirements of section 272.~ TIA

~ See, e.g.. Copiouter III Phase II Order, 2 FCC Rcd at 3091; BOC ONA Reconsideration Order, 5 FCC Rcd

at 3093.

840 Notice at ¶ 94:

84) Id.at~95.

~ Idat~J75.

~ Bell Atlantic at 9; NYNEX at 63; PacTel at 46-47; SBC at 8-9; U S West at 60; USTA at 32-33.

PacTel at 46-47; U S West Reply at 30; USTA Reply at 20.

~ AT&T at 48; DOJ Reply at 12 (recommending two specific reporting requirements, one to detect cost
misallocations and another to detect discrimination in the quantity, quality, and time of service between ~OCs and

their 272 affiliates); ITAA at 27-28; MCI at 50; Teleport at 15-17 (suggesting quarterly reporting on objective
performance standards); TIA at 47-49; TRA at 16-17; Voice-Tel at 5.
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contends that it’ reporting requirements are inadequate, the section 272 safeguards will be rendered
ineffective.~

320. On the specific issue of whether the reporting and other requirements of Computer
JIl/ONA ~e slIfticient to implement section 272(c)(l), commenters generally advance three
alternative views. They argue that: (1) no rules or reporting requirements are necessary to
implement section 272(c)(l);~’7 (2) no rules are needed but that f~theCommission were to adopt
rules, it should extepd the existing Computer III re~orting and other requirements;~ or (3)
although the extension of Comouter III requirements is necessary, these requirements are
insufficient to implement section 272(c)(l) and additional reporting requirements should be
imposec~.’49

3. Discussion

321. We conclude that none of the reporting or other requirements of Comnuter
IIJ/ONA is necessary to implement the requirements of section 2’72(c)(l) at this time. For the
same reasons, we further conclude that (with the exception of section 272(e)(1)),~° no reporting
requirements are needed to facilitate the detection and adjudication of violations of the separate
affiliate and nondiscrimination requirements of section 272.~~’ As many commenters observe,
reporting reqt~irements serve two primary purposes. First, they act to deter potential
anticompetitive behavior by requiring BOCs to provide objective proof of their compliance with

‘~ TJA at 47.

‘~ Some parties maintain that no rules are necessary because other statutory provisions developed by Congress

(e.g~, sections 251(cX5), 272(b)(5), and 272(d)(2)) are sufficient to protect against discriminatory behavior. Bell
Atlantic at 8-9; ITAA at 21; ITI and ITAA Reply at 6 (section 272(cXl)’s absolute prohibition on discrimination
makes detailed regulation unnecessary); USTA at 25; USTA Reply at 13-14. Others argue that no xiiles are necessary
because claims of disctxnhatioq are best resolved on a case-by-casebasis. Ameritech at 53; NYNEX at 36; NYNEX
Reply at 21-22; Sprint at 38.

‘~‘ PacTel at 32; PacTel Reply at 14; see also SBC at 13-14; ~f Ohio Commission at 9 (supports application
of Computer 11 provisions to prevent discrimination because these require structural separation).

‘~‘ AT&T at 33 (Computer UI roles not fashioned to require equal treatment between a BOC affiliate and its

competitor); MCI at 37-3 8; MCI Reply at 21-22; MFS Reply at 20-21 (section 272(cxl) goes further than Computer
~Jj requirements); Telepcurt at 14; Time Warner at 23; TLA at 39-40 (existing Computer Ill rules do not guarantee
equal treatment in the use of information between a BOC affiliate and unaffihiated entities); TRA at 17.

~ See supra part VJ.A; see also infra part Xl.

~‘ We note that our conclusion is consistent with the Commission’s policy to eliminate or reduce reporting

requirements wherever possible. ~ Revision of Filing Requirements, Report and Order, CC Docket No. 96-23,
PA 96-1873 (Corn. Car. Bur. rd Nov. 13, 1996) (eliminating thirteen reporting requirements imposed on
communications carriers by the Commission’s roles and policies and reducing frequency of filing obligations for four
other reporting requirements imposed pursuant to Commission orders).
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the separate affiliate and nondiscrimination requirements. Second, they enable competitors, as
well as the Commission, to detect any potential violations ofthese requirements. We believe,
however, that sufficient mechanisms already exist within the 1996 Act both to deter
anticompetitive behavior and to facilitate the detection of potential violations of section 272
requirements.t52 Nevertheless, we intend to monitor compliance with section 272 requirerrlents
and, of course, reserve the ability to undertake appropriate measures in the event that future
developments warrant.

322. The requirements of section 272(b), as discussed above, discourage anticompetitive
behavior by the BOC by requiring the BOC and its section 272 affiliate to adhere to certain
structural and transactional requirements, including the requirement to “operate independently.”
We therefore conclude that it is unnecessary to impose the Cornouter JIl/ONA reporting
requirements in order to implement the separate affiliate and nondiscrimination requirements of
section 272. Further, we note that even some commenters that support imposing Computer
Ill/ONA reporting requirements on BOCs admit that they do not seem useful or practical.853

323. We find, instead, that several of the disclosure requirements established in the 1996
Act will facilitate the detection of anticompetitive behavior. Section 272(d), for example,
requires that a BOC obtain and pay for a biennial joint federallstate audit to determine whether
it has “complied with [section 272] and the regulations promulgated under this section. . .

We conclude that this broad audit requirement is intended to verify BOC compliance with the
accounting arid non-accounting requirements of section 272, as implemented.855 In addition, we
note that, pursuant to section 271 (d)(3)(B), a BOC may not receive authorization to provide in-
region interLATA services until it shows, among other things, that the “requested authorization
will be carried out in accordance the requirements of section 272.1~8~ In view of these
requirements, we reject ITAA’s suggestion that BOCs should submit to the Commission section
272 compliance plans, and periodic reports regarding their implementation of those plans, as
unnecessarily burdensome.~”

a,z Our discussion will be primarily focused on the non-accounting mechanisms that already exist in the Act.

Accounting requirements imposed by the Act are discussed in the Accounting Safeguards Order.

~ AT&T at 33-34, 37; PacTel at 37; PacTel Reply at 15 (citing Commission finding that Computer
IIL/ONA nondiscrimination reports have not disclosed any discrimination in the BOC provision of CPE or resulted
in the filing of any formal complaints); Sprint at 41 n.29; Time Warner at 23.

~ 47 U.S.C. § 272(d). This requirement is addressed in the Accounting Safeguards Order.

an ~ Florida Commission at 5 (a joint audit, if performed according to the guidelines suggested by NARUC,

will facilitate detection of separate affiliate and nondiscrimination requirements of section 272).

an ~ ~s•c~ § 271(dX3XB).

~“ ITA.A at 27-28.
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324. In ad4jtion, the section 272(b)(5) requirement that all transactions between a BOC
and its section 272 affiliate be reduced to writing and made publicly available should serve as
a powerftd mechanism both to detect violations of the section 272 requirements and to deter
anticompetitive bebavior. Similarly, we find that our interpretation of section 272(c)(l) as a flat
prohibition against discrimination will work in conjunction with the section 272(b)(5) disclosure
requirement to deter artticompetitive behavior. Under section 272(c)(l), any difference between
the goods, services, and facilities given to a section 272 affiliate, and those given to an
unaffUiated entity may give rise to a claim of discrimination. Some commenters argue that the
requirement of’ section 272(b)(5) should be extended to encompass not only transactions between
a BOC and its section 272 affiliate, but also transactions between a BOC and unaffihiated
entities.’58 We find, however, that section 272 (b)(5), by its terms, applies only to the transactions
between the BOC ~nd its section 272 affiliate. Extending such a requirement to transactions
between a BOC and unaffihinted entities would expand the scope of this section beyond the
statutory requirements and is not necessary to detect the type of discrimination that section 272
is intended to prevent. As discussed below, parties may make a request for such reporting
requirements in the context of their intercosinection negotiations with BOCs. Presented with such
a request, the BOC will have the obligation to negotiate this proposal in good faith pursuant to
section 251(c)(l).’5’

325. In addition to the requirements of section 272, the Act also imposes other
disclosure requirements on the BOCs that, in our view, largely address the concerns cited by
parties arguing for additional reporting requirements. For example, section 251 (c)(5) requires all
incumbent LECs, including BOCs, to disclose publicly information about network changes that
will affect a competing service provider’s performance or ability to provide service or will affect
the incumbent L.EC’s interoperabiltiy with other service providers.’6° In implementing this
requirement in our Second Interconnection Order, we found that this disclosure about network
changes “promotes open and vigorous competition” and provides “sufficient disclosure to insure
against anticompetitive acts.”’6~ Similarly, section 273(c)(l) requires BOCs to maintain and file
with the Commission full arid complete information of the protocols and technical requirements
used for network connection, and section 273(c)(4) requires BOCs to provide “to interconnecting
carriers providing telephone exchange service, timely information on the planned deployment of
telecommunications equipment.”’62

‘~ DOJ Reply at 12 (Commission should require reporting of costs arising from transactions between third

parties and the BOC or its section 272 affiliate); MCI at 50-51; TIA at 48, n.104.

47 U.S.C.~ 25j(c)(1).

jg. ~ 25 j(c)(5). For ñnt~ie~ discussion of this requirement,~ Second Interconnection Order at f~ 165-260.

‘6~ Second Interconnection Ordet at ¶‘~J 171, 173.

§ç~ 47 U,S.C.~ 273(cXl), (cX4). These requirements are addressed in the Manufacturing NPR~M.
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326. We also find that, beyond the reporting requirements mandated under the 1996 Act,
there are other avenues by which a telecommunications carrier may obtain information relevant
to detecting anticompetitive BOC conduct. For example, competitive telecommunications
carriers, on their own initiative, could seek to incorporate certain performance and quality
standards into their negotiated or arbitrated interconnection agreements to ensure that BOCs
satisfy their obligation to provide service in a nondiscriminatory manner.~ As noted above,
BOCs, like any other incumbent LEC, are obligated to negotiate such requests in .goo~ ~ajth
pursuant to section 251 (c)(1).~ Through this process, competitive carriers will be able to tailor
the interconnection agreement to include only those reporting requirements that they deem
necessary or find to be most usefiul.~ Further, pursuant to section 252(a), BOCs must file all
interconnection agreements with the appropriate state commission and under section 252(h) these
agreements must be made publicly available; the terms and conditions of these interconnection
agreements, therefore, are on public record and available to competitors.~ We also note that
there are several state utility commissions that, pursuant to state administrative code, require
LECs to conform to certain service standards and make service quality reports publicly
available.~7 New York and Virginia, for example, require all LECs to file periodic service
quality or standard of service reports.

327. We believe that the reporting requirements required by the 1996 Act, those
required under state law, and those that may be incorporated into interconnection agreements
negotiated in good faith between BOCs and competing carriers will collectively minimize the
potential for anticompetitive conduct by the BOC in its interexchange operations. In addition to
deterring potential anticompetitive behavior, these information disclosures will also facilitate
detection of potential violations of the section 272 requirements. We, therefore, agree with those
parties who argue that there is no need to impose additional reporting requirements at this time.
Further, we note that even several parties who advocate the imposition of additional reporting

~ 47 U.S.C. § 252. We also note that competing carriers, in order to ensure they have a recourse for
anticompetitive behavior by BOCs, may seek to include liquidated damage clauses, dispute resolution mechanisms,
and other common commercial arrangements into their negotiated or arbitrated agreements.

47 U.S.C. § 251(cXI).

~ See, e.g., Letter from Todd F. Silbergeld, Director, Federal Regulatory, SBC to William F. Caton, Acting
Secretary, FCC at 2 (flIed Nov. 6, 1996) (SBC Nov.6 Ex Parte) (stating that requesting carriers have been sufficiently
concerned about service quality and performance levels to have negotiated specific performance standards into
interconnection agreements with SWBT).

~‘ 47 U.S.C. §~ 252 (a), (h), (i).

~ See, e.g., 83 III. Admin. Code tit. 83, § 730 (1996); NJ Admin Code tit. 14, § t0-l-l.l0 (1996), NY Comp.

Codes R. & Regs, nt. 16, § 603 (1996), Or. Admin R. 860-23-055 (1995); Mo. Code R.egs. Ann. tit. 4 ~ 240-32.070
(1996); Va. Admin. Codetit. 20, § 5-400-100 (1996).
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requirements recogni~e the inherent difficulty of identifying and preventing every type of
discrimination through regulatory measures.’~

328. Finally, we believe that the complaint process will bring violations of section 272
to the attention of the Commission. Congress has established a mechanism in section 271(d) to
facilitate the enforcement of the requirements of section 272. Further, as discussed below, if the
information necessary to prove a complainant’s claim is not publicly.available, the complainant
has the opportunity to obtain the necessary documentation from the BOC in the context of an
enforcement proceeding.~ We expect that BOC competitors will be vigilant in detecting BOC
deficiencies ~nd will avaij themselves of the expedited complaint process established by section
27l(4)(6).~~°

B. Section 271(d)(6) Enfor~emcnt Provisions

329. As discussed in the Notice, section 271 (d)(6) of the Communications Act gives the
Commission specific authority to enforce the conditions that a BOC is required to meet in order
to obtain Commission authorization to provide in-region interLATA services. Specificaily,
section 27~(d)(6) states:

(A) COMMISSION AUTHORITY. -If at any time after the approval of an
application under [section 271 (d)(3)J, the Commission determines that a [BOC]
h~s ceased to meet any of the conditions required for such approval, the
Commission may, after notice and opportunity for a hearing

(i) issue an order to such company to correct the deficiency;
(ii) impose a penalty on such company pursuant to title V; or
(iii) suspend or revoke such approval. -

(B) RECEIPT AND REVIEW OF COMPLAINTS.-The Commission shall
establish procedures for the review of complaints concerning failures by [BOCs]
to meet conditions required for approval under [section 271(d)(3)j. Unless the
parties otherwise agree, the Commission shall act on such complaint within 90
days.~

~ See, eg. DOJ Reply at 13; MCI at 50; Letter from Charles E. Griffin, Government Affairs Director, AT&T

to William F. Caton, Acting Secretary, FCC at I (filed Oct. 3, 1996) (AT&T Oct. 3 Ex Partei.

~“ See infra part lX.~.4 (discussing burden-shifting).

‘~° ~ S West at 61; USTA at 31-33.

‘~‘ We rcccptly initiated a sepam~te proceeding addressing the expedited complaint procedures mandated by this

subsection as well as those mandated by other provisions of the 1996 Act. ~ Amendment of Rules Governing
Procedures to be Followed When Formal Complaints are Filed Against Common Carrj~rs, CC Docket No. 96-238,
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1. Commission’s Enforcement Authority under Section 271(d)(6)

a. Background

330. In the Notice, we sought to clarify the relationship between the Commission’s
authority under section 271(d)(6) and the Commission’s existing enforcement authority under
sections 206-209 of the Communications Act.~ We tentatively -concluded.that, in the context
of “complaints concerning failures by [BOCs) to meet the conditions required for approval under
[section 271 (d)(3)J,” section 271 (d)(6) generally augments the Commission’ s existing enforcement
authority. We sought comment on whether, in a situation where a complaint alleges that a BOC
has ceased to meet the conditions for approval to provide in-region interLATA
telecommunications services and seeks damages as a result of the underlying alleged unlawful
conduct, a Commission determination that the BOC has ceased to meet the conditions arid the
imposition of a Section 271(d)(6)(A) sanction would fulfill the Commission’s duty to “act on such
complaint within 90 days”~

331. In order to approve a BOC’s application to provide in-region interLATA services
pursuant to section 271(d)(3), the Commission must determine that the BOC: meets the
requirements of section 271 (c)( 1); satisfies the competitive checklist in section 271 (c)(2)(B);
complies with the requirements of section 272; and demonstrates that the approval of its
application is consistent with the public interest, convenience, and necessity.874 Section
271 (d)(6)(A) sets forth various actions the Commission may take at any time after the approval
of an application, and after notice and opportunity for a hearing, if it determines that a BOC has
ceased to meet any of these conditions. In the Notice, we stated that the Commission may
determine that a BOC has ceased to meet the conditions of its approval under section 271 (d)(3)
either via the resolution of an expedited complaint proceeding pursuant to section 271(d)(6)(B)
or in a proceeding commenced on its own motion.

Notice of Proposed Rulemaking, FCC 96-460, (rel. Nov. 27, 1996) (Enforcement NPR.M~.

~7z Section 206 provides that “any common carrier” found to be in violation of the Communications Act shall

“be liable to the person or persons injured thereby for the full amount of damages sustained in consequence of any
such violation.” Section 207 of the Communications Act permits any person “damaged” by the actions of any
common carrier to bring Suit for the recovery of these damages. Section 208(a) authorizes complaints by any person
‘complaining of anything done or omitted to be done by any common carrier” subject to the Communications Act
or its provisions. Section 209 specifies that the Commission will ‘make an order directing the carrier to pay to the
complainant” any damages amount a complainant successfully establishes. 47 U.S.C. §~ 206-209.

~ Notice at ~ 97.

‘~ ~g47 U.S.C. § 271(dX3).
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b. Comments

332. Nearly all the commenters agree with our tentative conclusion that section
271 (d)(6) generally augments the Commission’s existing enforcement authority.875 Coinmenters
also agree that, where a complainant seeks damages or other relief that is not available under
section 271 (d)(6), the Commission need not decide the question of additional relief in order to
“act on” the complaint within 90 days.~ In addition, all parties agree that the Commission may
determine whether a BOC has ceased to meet the conditions for entry either on its own motion
or in the context of a complaint proceeding.~

c. Discussion

333. We affirm our tentative conclusion that section 271(d)(6) augments the
Commission’s existing enforcement authority. We reject both NYNEX’s contention that the
specific remedies of section 271(d)(6)(A) supersede the general sanctions contained in sections
206-209 of the Act as well as SBC’s assertion that there is no statutory basis for applying-the
provisions of section 206-209 when a violation of section 271 (d)(3) has been alleged. As AT&T
observes, there is no support in the statute or its legislative history for the assertion that Congress
intended to eliminate the damages remedy that applies to all other violations of Title 11 for
violations of sections 271 and 272, especially in light of the competitive concerns that underlie
the 1996 Act.878 We also conclude that, where a complainant seeks damages as a result of the
underlying alleged violative conduct, a Commission determination on whether the BOC has
ceased to meet the conditions and the imposition of a section 271(d)(6)(A) sanction, where
appropriate, would fulfill the Contmission’s statutory duty to ‘act on such complaint within 90
days.’ Completion of this statutory obligation, however, would not preclude the complainant
from filing a supplemental complaint to determine the actual amount of damages.’~

334. With respect to imposition of a Title V penalty (e~g,, forfeiture and fines) pursuant
to section 27l(d)(6)(A)(ii), we note that Title V provides for a separate process that is initiated

V7~ AT&T at 49; CompTel at 26; Excel at 14; LDDS at 29-30; MCI at 52; PacTel at 47; Sprint at 55, n.35;

Teleport at 22; TTA at 49; TRA at 20; U S West at 59; USTA at 33. But see NYNEX at 64-65; SBC Reply at 32-
33.

‘~‘ See, e.g., Sprint at 55 n.35; USTA at 34 n.14.

~ AT&T at 50; BellSouth at 35; CompTel at 28; Excel at 14 n.41; LDDS at 31; MCI at 53; Sprint at 58; TRA

at 21.

‘~‘ AT&T Reply at 28 n.62 (stating that the suggestion that Congress would have chosen to reduce incentives

for BOC compliance and leave injured parties uncompensated is absurd).

“~ See 47 C.F.R. § 1.722.
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by the issuance of a notice of apparent liability.ao We find, therefore, that the Commission’s
obligation under section 271(d)(6)-is satisfied with respect to TitleV penalties if, within 90 days
(or longer if parties agree) of receiving a complaint, the Commissjon, upon finding a BOC liable
for unlawful conduct, issues a notice of apparent liability pursuant to section 503.~~ Finally, we
affirm our tentative conclusion that the Commission may make a determination that a SOC has
ceased to meet the conditions for entry either in a proceeding cormnenced on its own motion or
via the resolution of a complaint proceeding. We further find, as most commenters suggest, that
the Commission is not bound by the 90-day time constraint when it initiates a proceeding on its
own motion.

2. Legal and Evidentiary Standards

a. Background and Comments

335. We sought comment in the Notice on the legal and evidentiary standards necessary
to establish that a BOC has ceased to meet the conditions required for its approval to provide in-
region interLATA service.~2 The majority of commenters assert that prescribing the elements
of every claim that could conceivably be brought before the Commission would, at this point, be
a fruitless exercise.8t3 USTA maintains that, in order to invoke section 271 (d)(6), the
complainant’s allegations and supporting proof must be of such character that, had it been
presented prior to entry, the Commission would not have approved the BOC’s appIication.~
Similarly, MCI contends that a complainant seeking section 271(d)(6) relief should state that the
defendant BOC is no longer meeting the conditions for entry, cite the specific requirements the
BOC is violating, and describe how it is violating them.~5

b. Discussion

336. MCI and USTA correctly point out that section 271 (d)(6) cannot be invoked unless
the complainant alleges that the BOC has failed to meet the conditions of entry under section
271 (d)(3). We conclude, however, that the procedural aspects of this showing are best addressed

~° See also infra at paragraph 355.

~‘ 47 U.S.C. § 503(b); 47 C.F.R. § 1.80 g~g~; see also NYNEX at 74-75.

552 Notice at ¶ 99.

~ Ameritech at 73; CompTel at 30; ~ Sprint at 57 n.38 (stating that it is not possible ~t this point to
determine legal and evidentiary standards for the imposition of sanctions).

~ USTA at 34.

~ MCI at 53.
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in our pending proceeding to adopt expedited complaint procedures.~ We agree with the
majority of commenters and conclude that, beyond the duties and obligations discussed elsewhere
in this Order, we need not establish at this time substantive rules that would define the specific
legal elements of a claim that a BOC has failed or ceased to meet the conditions for entry under
section 271 (d)(3). Although we recognize that the establishment of substantive standards or
t’brig1~t line” tests could assist in expediting the ultimate disposition of complaints invoking the
90-day stamtory resolution deadline under section 271 (d)(6), the conditions for entry include not
only compliance with the section 272 requirements, but also satisfaction of the requirements of
the competitive checklist in section 271(c)(2XB), as well as a demonstration that the BOC
application is consistent with the public interest, convenience, and necessity. Given the widely
varying circumstances that may arise in the context of complaints alleging failure to meet the
conditions of entry, we conclude that it is best to determine a BOC’s compliance or
noncompliance with these requirements on the basis of concrete facts presented in particular
cases, rather tban by substantive rule in this notice-and-comment p~~Ce~~ing.SS

337. 1~or these same reasons, we agree with a majority of the commenters that it would
be impractical to prescribe specific evidentiary standards for establishing violations of all of the
substantive requirements contained in the competitive checklist. Just as the circumstances that
arise in the context of 271(d)(6) complaints are likely to vary from case to case, so too will the
information necessary to prove or disprove allegations that the BOC has ceased to meet the
conditions of entry. We note as a general matter that, consistent with the requirements of the
APA, the Commission’s practice in formal complaint proceedings pursuant to section 208 has
been to determine compliance or noncompliance with the Act or the Commission’s rules and
orders according to a “preponderance of the evidence” standard of proof.m Neither section 271
nor its legislative history prescribe a different standard of proof for establishing a BOC’s failure
to meet the conditions required for entry; we conclude, therefore, that this evidentiary standard
applies equally to section 271(d)(6) complaints. In the paragraphs that follow, we address related

§~ Enforcement NPRM.

‘~ We expect to give content to the substantive requirements of the competitive checklist, for example, in the
context of adjudicatory proceedings pursuant to section 271.

~‘ See, ~ General Plumbing Corp. v. New York Telephone Co. and MCI. Memorandum Opinion and Order,
DA 96-966 (Corn. Car. Bur. rel. June 20, 1996). Proof by a preponderance of the evidence is applicable in most
administrative and civil proceedings unless otherwise prescribed by statute or where other countervailing factors
warrant a higher standard. See Sea Island Broadcasting Corp. v~f~ç, 627 F.2d 240, 242 (D.C. Cir. 1980) (“The
use of the ‘preponderance of evidence’ standard is the traditional standard in civil and administrative proceedings.
It is the one contemplated by the APA, 5 U.S.C. § 556(d).”), cert. denigd, 449 U.S. 834 (1980); see also Grogan v.
Garner. 498 U.S. 279, 285 (1991) (because the “preponderance of the evidence” standard results in roughly equal
allocation of risks of error between litigants, the Supreme Court presumes that such a standard is applicable in civil
actions between private litigants unless particularly important individual interests or rights are at stake). Generally,
prepon4erance of the evidence means the “greater weight of evidence, evidence which is more convincing than the
evidence which is offered in opposition to it.” Hale v. ~eparrment of Transportation. 772 F.2d 882, 885 (Fed. dr.
1985).
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issues regarding what constitutes a prima facie showing that a BOC has ceased to meet one or
more of the conditions for interLATA en~y and whether the burden of proof should shift to the
defendant BOC once the complainant makes such a showing. Notwithstanding the existence of
a prima facie showing or any shift in the burden of production, as discussed below, to the extent
that a complainant and defendant BOC differ over the material facts underlying a section
271 (d)(6) complaint, the preponderance of evidence standard will guide our ultimate disposition
of the complaint.

3. Prima Fade Standard

a. Background

338. We sought comment in the Notice on what constitutes a prima facie showing that
a BOC has ceased to meet one or more of the conditions for interLATA entry. We asked parties
to comment on whether it is enough for complainants invoking the expedited complaint
procedures under section 271(d)(6)(B) to plead, along with proper supporting evidence, ‘facts
which, if true, are sufficient to constitute a violation of the Act or Commission order or
regulation” in order to establish a prima facie showing that the BOC has ceased to meet the
conditions for approval in section 271(d)(3).589

b. Comments

339. Bell Atlantic, CompTel, LDDS, Sprint, Time Warner, and TRA all agree that a
prima facie case can be made by pleading facts that are sufficient to constitute a violation of the
Act, Commission order, or regulation.89° Bell Atlantic and Sprint observe, however, that, because
a prima facie case will vary with each factual context, it is not possible to go further and define
all the requirements for a prima facie case under various factual circumstances. NYNEX argues
that simply permitting a complainant to allege facts without requiring the submission of “proper
supporting evidence” constitutes a “serious denial of due process.”~9’ AT&T and MCI propose
specific examples of BOC behavior that should be deemed sufficient to constitute prima facie
showings that a BOC has ceased to meet the section 272 requirements.~

~“ Notice at ~ 100.

~ Bell Atlantic at 10 n.26; CompTel at 29; LDDS at 30; Sprint at 55-56; Sprint Reply at 36; Time Warner
at 36-37; TRA at 21.

“ NYNEX at 65-66; see also PacTel at 45; SBC Reply at 34.

~ AT&T at 31, 35; MCI at 53-55.
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c. ~jscussiou

340. We conclude that complainants invoking the expedited complaint procedures of
section 271 (4)(6)(B) must plead, along with proper supporting evidence, facts which, if true, are
sufficient to constitute a violation of the Act or Commission order or regulation in order to
establisl~ a prima fade showing that a BOC has ceased to meet the conditions for entry. Contrary
to the spggestion of NYNEX and others, we did not propose in. our Notice that it would be
sufficient Vor a complainant to establish a prima fade case without the submission of “proper
supporting evidence.”893 Such a showing is not permissible under either our present pleading
requirements or under the rules we propose in the Enforcement NPRM on expedited complaint
procedures. Under our present rules, a formal complaint is required to include certain categories
of information, including specific facts and legal authorities upon which the complaint is based.~
In addition, a formal complaint must identify or describe specifically and in detail the carrier
conduct that forms the basis for the complaint as well as the nature of injury sustai.ned.~95
Further, in our Enforcement NPRM, we recently proposed to augment these requirements by
requiring that a formal complaint include facts supported by relevant documentation or
aft1davits.~ Under our proposed rules, a complainant that fails to meet these pleading
requirements may face either a dismissal of the complaint or a summary denial of the relief
sought.~ Thus, in light of the pleading requirements that presently exist, as well as those
proposed in the Enforcement NPRM, we reject allegations by some commenters that the p~p~
f.gçj~ standard we are adopting in this Order will violate the defendant’s procedural rights, allow
a complainant to file only a “bare notice~type complaint,” or invite a flood of frivolous suits
designed to harass the BOCs.898

341. We reject the recommendations of AT&T and MCI that we adopt specific criteria
the complainant must demonstrate in order to establish a prima facie showing. As we stated
above, beyond the legal and evidentiary standards established in this proceeding, it would be
imprudent for us, at this time, to attempt to propose a comprehensive list of the showings that
complainants will be required to make in order to demonstrate violations of
the conditions of entry. Rather, we find it more appropriate to establish a generally applicable
p~jp~i facie standard that is suitable for all complaints invoking section 271 (d)(6), not just those
alleging specific violations of the section 272 requirements.

~ Notice at ~ 100.

~ See 47 C.F.R. § L.721.

‘~ 47 C.FJ~.. § l.721(a)(6).

~ Enforcement NPRM at ¶~ 37.

“ ]g. at ¶ 85.

~ NYNEX at 66; PacTel at 45; SBC Reply at 34.
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4. Burden-Shifting and Presumption of Reasonableness

a. Background

342. In the Notice, we sought comment on whether the pro-competitive goals of the Act
are advanced by shifting the ultimate burden of proof from the complainant to a defendant BOC,
not just in complaints alleging discrimination under section 202(a), but.in all complaints alleging
that a BOC has ceased to meet any of the conditions for its approval to provide interLATA
services under section 271 (d)(3). We sought comment specifically on whether the burden should
shift to the defendant BOC once the complainant makes a prima facie showing that a BOC has
ceased to meet the conditions of section 27l(d)(3).~

343. We also observed in the Notice that in complaints challenging the rates, terms, and
conditions of non-dominant carrier service offerings under sections 201(b) and 202(a), the
Commission has effectively established a rebuttable presumption that such rates and practices are
lawful.90° We tentatively concluded that, in the context of complaints alleging that a BOC has
ceased to meet the conditions required for the provision of in-region interLATA services, we will
not employ a presumption of reasonableness in favor of the BOC or BOC affiliate, regardless of
whether the BOC or BOC affiliate is regulated as a dominant or non-dominant carrier.90’

b. Comments

344. All BOCs and USTA oppose shifting the ultimate burden of proof to the defendant
BOC after the complainant has established a prima facie case that the BOC has ceased to meet
the conditions of entry.902 BOCs assert, among other things, that shifting the burden of proof
would violate due process and the APA, result in the filing of frivolous, anticompetitive
complaints, and require them to prove a negative by continually demonstrating that they are not
violating the conditions of entry. Some BOCs, however, support the idea of shifting the burden
of producing evidence.903 All other commenters, including potential competitors, trade
associations and DOJ, support shifting the burden of proofY°’~ In addition, most commenters,

°°° Notice at ~ 102.

°°° See. e.g., Policy and Rules Concernipe Rates for Competitive Common Carrier Services and Facilities
Authorizations Therefor. CC Docket No. 79-252, First Report and Order, 85 FCC 2d 1, 3 1-33 (1980).

9°’ Notice at ~ 104.

902 Ameritech at 74-75; Bell Atlantic at 10-11; BellSouth at 36-37; NYNEX at 70-72; PacTel at 42; SBC T~eply

at 34; U S West at 62; USTA at 36.

9°’ NYNEX at 66; PacTel Reply at 37-38; SBC Reply at 34.

904 See, e.g., AT&T at 50-51, CornpTel at 29; DOJ Reply at 13-14; Excel at 14; ITAA at 28; LDDS at 30; MCI

at 55; Sprint at 55-56; Teleport at 22; Time Warner at 37; TRA at 21.
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including POJ, agree with our tentative conclusion that the Commission should not employ a
presumption of reasonableness in favor of the BOC or BOC affiliate in complaints alleging that
a BOC has ceased to meet the conditions of entryY°5

c. Discussion

345. For the reasons anti in the manner discussed below, we conclude.that the burden
of production with respect to an issue should shift to the BOC after the complainant has
demonstrated a prima fade case that a defendant BOC has ceased to meet the conditions of entry.
As an initial matter, we note that the term “burden of proof’ has historically been used to
describe two separate but related concepts. First, it has been used to describe the burden of
persursion with respect to a particular issue which, under the traditional view, never shifts from
one party to the other at any stage in the proceeding. Second, it has been used to describe the
burden of going forward with evidence necessary to avoid an adverse decision on that issue. This
burden may shift back and forth between the partiesY°6 Under the approach we adopt today, the
burden of production or coming forward with evidence will shift Co the defendant BOC ànce the
complainant has established a prima facie case that the conditions of interLATA entry have been
violated. In other words, the defendant BOC will have an affirmative obligation to produce
evidence and arguments necessary to rebut the complainant’s prima facie case or risk an adverse
ruling. The complainant, however, will have the ultimate burden of persuasion throughout the
proceeding; that is, to show that the “preponderance of the evidence” produced in the proceeding
weighs in its favor. As explained more fuily below, shifting the burden of production to the
defendant 130C once a prima facie case has been rn~de will require the party most likely to have
relevant information in its possession to produce the information at an early stage in the
proceeding.

346. Currently, in a typical complaint proceeding, the complainant has the burden of
establishing that a common carrier has violated the Communications Act or a Commission rule
or orderY°7 This burden of persuasion does not shift to the defendant carrier at any time in the
proceeding.90~ As Sprint observes, however, in view of the statutory mandate to resolve section

~ CompTel at 30; DOJ Reply at 15; LDDS at 30-3 1; MCI at 56; NYN~EX Reply at 37 n.113; Teleport at 22;

TRA at 22. But see PacTel at 46; SBC Reply at 34.

~ Black’s Law Dictionary 136 (Abridged 6th ed. 1991).

907 See generally. Amendment of Rules Governing Procedures to be Followed When Formal Complaints Are

Filed Against Common Carriers. CC Docket No. 92-26, Report and Order, 8 FCC Rcd 2614 (1993) (j9~
Enforcement Order); 47 C.F.R. §~ 1.721 - 1.735.

In any complaint proceeding initiated under Section 208 of the Communications Act, the Commission, and
the staff pursuant to delegated authority, may exercise discretion to require a defendant carrierto come forward with
information or evidence determined to be in the sole possession or control of the canter. See. e.g.~ General Services
Admin. v. AT&T, 2 FCC Rcd 3574, 3576 n.3 1 (1987). In such cases, however, the burden of establishing a
violation remains with the complainant.
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271(d)(3) complaints in 90 days, the Commission must balance the need for expeditious
resolution of the complaint against the need to develop a full record.909 We recognize, as do
many commenters, that, even though some information may be publicly available, in many cases
the BOC will be the sole possessor of certain information relevant to the disposition of the
complainant’s case. Our primary goal, as we expressed in the Notice, is to give full force and
effect to the pro-competitive policies underlying section 271 (d)(6) by ensuring the full and fair
resolution of coipplaints challenging a BOC’s compliance with the..conditions for interLATA
entry within the statutory 90-day period. We find that shifting the burden of production to the
defendant BOC after a prima facie showing has been made by the complainant will facilitate our
ability to reach this goal.

347. Further, as we observed in the Notice, effective enforcement of the conditions of
interLATA entry, including the, separate affiliate and nondiscrimination requirements of section
272, is critical to ensuring the full development of competition in the local and interexchange
telecommunications markets. Many commenters argue that prompt enforcement of these
conditions is essential not only to ensure the advent of true competition, but also to ensure that
the BOCs take the conditions of entry seriously, particularly after they enter the in-region
interLATA market. We conclude that shifting the burden of production to the BOC will facilitate
the detection of anticompetitive behavior by the BOC and will enable us to adjudicate
expeditiously complaints alleging violations of section 271(d)(3). Further, as mentioned above,
in the context of a complaint proceeding, BOCs will have an aThrmative obligation to produce
all relevant evidence in their possession to rebut the complainant’s claim or face an adverse
ruling. Shifting the burden of production, therefore, may ultimately reduce the number of
complaints filed against the BOCs by encouraging them to divulge exculpatory evidence before
enforcement proceedings begin.

348. Many commenters that support shifting the burden of proof do not specify whether
they advocate shifting the burden of persuasion or the burden of production. It is evident from
the context of some comments, however, that a few commenters support a shift in the burden of
persuasion, rather than a shift in the burden of production.91° In response to these con’unenters,
we find that most of the competitive concems they raise in support of shifting the burden of
persuasion are more than adequately addressed by shifting the burden of production.911 For
example, some parties that advocate shifting the burden of persuasion argue that complainants
frequently will require specific information that is within the exclusive possession of the BOC
in order to substantiate their claim. These parties contend that requiring the complainant to

~ Sprint Reply at 31.

~° See CompTel at 29; DOJ Reply at 13; LDDS at 30; MCI Reply at 32-33; Time Warner at 37; TR.A. at 21;

see also Sprint at 55-57 (there is no way, absent discovery, to require a BOC to produce relevant evidence that is
harmful to its case).

~ But see Sprint Reply at 34 (stating that it is unclear whether Commission means shift in burden of going

forward or shift in burden of ultimate persuasion).
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maintain the burden of proof would result in needless, extensive discovery, and shifting the
burden will give ~OCs the incentive to produce information necessary to resolve the complaint.
We conclude that these concerns, as well as our goal of facilitating the full and fair resolution
of claims alleging violations of the conditions of entry within the statutory 90-day period, are
satisfied without requiring BOCs to prove a negative in order to avoid liability, i.e., to prove, by
a preponderance of the evidence, that they did not violate the conditions of entry. Further, we•
find it unnecessary to address most of the BOCs’ arguments against burden~shifting because they
are directed against shifting the ultimate burden of persuasion rather than the burden of
production.

349. We do find it necessary, however, to respond to Ameritech’s argument that
informational asymmetry between the complainant and defendant is best addressed in the context
of the discovery process.932 Ameritech maintains that, if the Commission’s discovery processes
are too cumbersome, they ought to be reformed rather than replaced with burden-shifting.~’3
Similarly, other commenters propose various procedural requirements that we might impose to
enable us to resolve complaints within the 90-day statutory window.914 Moreover, -a few
commenters suggest that Alternative Dispute Resolution may be another mechanism by which to
facilitate resolution of complaints alleging a violation of section 271(d)(3).915

350. In response to these arguments, we note that purpose of the Enforcement NFRM
is to streamline our current procedures and pleading requirements so that we may expedite the
processing of all formal complaints and resolve complaints within the deadlines imposed by the
1996 Act. We therefore find that it would be inadvisable to attempt to establish any new
procedural rules in this proceeding. Moreover, as PacTel points out, we do not have an adequate
record on which to base any such rules.936 In response to Ameritech, we note that in the
Enforcement NPRM we specifically proposed to reform our discovery process. Specifically, we
sought comment on a range of options to eliminate or modify the discovery process, including
prohibiting discovery as a matter of right, limiting the amount or scope of discovery, and
allowing the state to set timetables for completion of discovery on an individual case basis.91’
By shifting the burden of production to the BOC after a prima facie showing has been made by
the complainant, we are ensuring that information relevant to the complainant’s claim is disclosed

932 Ameritech at 74-75.

~ J~. at 74. -

~ See. e.e-. AT&T at 51-52; New Jersey Division of Ratepayer Advocate at 4-5; NYNEX at 76; USTA Reply
at 21-22.

~ ATSE at 15-16; NYNEX at 76; PacTel Reply at 38. But see AT&T at 52-53 n.44 (Commission may not

adopt any procedures that woj~J4 4ejay its decision beyond 90 days).

936 PacTel J~cp1y at 38.

~ Enforce~nent 1~ff’RM at ¶~ 48-56.
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early in the process, and thereby providing the Commission a sufficient record on which to make
a decision, even in the potential absence of traditional discovery.

351. Finally, we affinn our tentative conclusion that, in the context of complaints
alleging that a BOC has ceased to meet the conditions required for the provision of in-region
interLATA services, we will not employ a presumption of reasonableness in favor of the BOC
or BOC affiliate, regardless of whether the BOC or BOC affiliate is regulated as a dominant or
non-dominant carrier. The presumption of lawfulness given to nondominant carrier rates antI
practices is employed in the context of complaints alleging violations of sections 201(b) and
202(b), where the complaint must demonstrate that the defendant’s rates and practices are “unjust
and unreasonable.’ We agree with MCI that a presumption of reasonableness is an irrelevant
concept in the context of complaints alleging violations of the conditions of interLATA approval
in section 271(d)(3), particularly given our interpretation of section 272(c)(1) as an unqualified
prohibition on discrimination.918

5. Enforcement Measures under Section 271(d)(6)(A)

a. Background

352. Section 271(d)(6)(A) provides that if, at any time after approval of a BOC
application, the Commission determines that the BOC has ceased to meet any of the conditions
of its approval to provide interLATA services, the Commission may, after notice and opportunity
for a hearing: (1) issue an order to the BOC to “correct the deficiency;”
(2) impose a penalty pursuant to Title V;9~ or (3) suspend and revoke the BOC’s approval to
provide in-region interLATA services.920

353. In the Notice, we tentatively concluded that we will follow the procedures set forth
in Title V to impose Title V penalties, including forfeitures, under section 271 (d)(6)(A). As to
the non-forfeiture enforcement measures, we sought comment on whether the Commission should
exercise its enforcement discretion and impose these sanctions on an individual case basis, or
whether we should establish specific legal and evidentiary standards for each type of sanction.
Further, we sought comment on the appropriate “notice and opportunity for a hearing” for the

“‘“ See MCI at 56.

“~ Pursuant to section 503(bxl)(B), a person who ‘willfully or repeatedly” fails to comply with any of the
provisions of the Communications Act or any rule, regulation, or order issued by the Commission under the
Communications Act, is liable to the United States for a forfeiture penalty. Section 503(bX2)(B) authorizes the
Commission to assess forfeitures against common carriers of up to one hundred thousand dollars for each violation,
or each day of a continuing violation, up to a statutory maximum of one million dollars for a single act or failure
to act. In exercising such authority, the Commission is required to take into account “the nature, circumstances,
extent, and gravity of the violation and, with the respect to the violator, the degree of culpability, any history ofprior
offenses, ability to pay, and such other matters as justice may require.” 4~7 U.S.C. §~ 503(b)(l)(B), (bX2)(B).

~° 47 U.S.C. § 271(dX6XA).
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imposition of these non-forfeiture sanctions, both in the context of a complaint proceeding and
on the Commission’s own motion. We interpreted “opportunity for hearing” not to require a trial-
type hearing before an Administrative Law Judge (AU).92’ We also tentatively concluded that
Congress, by imposing a 90-day deadline for complaints, did not intend to afford the BOC thai-
type hearings in enforcement proceedings pursuant to section 271(d).9~

b. Comments

354. All cornmenters agree with our tentative conclusion to follow the Title V
procedures to impose Title V penalties in enforcement actions alleging violations of the
conditions of entry under section 271(d)(3). Cornmenters also agree that we should exercise our
enforcement discretion and impose non-forfeiture sanctions on an individual case basis and should
not attempt to establish specific legal and evidentiary standards for each type of sanctionyn
AT&T proposes, however, that any sanction must ensure that the penalty for the misconduct
exceeds any competitive benefit the BOC may have received as a result of the violation and that
the BOC not be permitted to continue to provide long distance until it has corrected its
violation.924 Comrnenters were generally split on the issue of whether “opportunity for hearing”
requires a thai-type bearing before an AL] prior to the imposition of a non-forfeiture sanctionY~

C. Discussion

355. We affirm our tentatiye conclusion that we will follow the procedures set forth in
Title V to impose Title V penalties in enforcement actions alleging violations of the conditions
of entry under section 271 (d)(3). As to non-forfeiture enforcement measures, we conclude that
it is impractical, at this point in time, to prescribe the specific elements and factors that would
warrant issuance of an order to “correct the deficiency” or an order suspending or revoking a
BOC’s approval to provide in-region interLATA service. We agree with AT&T that to do so
would limit our remedial tlexibilityY26 Nor do we find it appropriate to establish specific
evidentiary standards; rather, our determination of which non-forfeiture measure to impose will

See 5 U.S.C. §~ 554, 556, 557.

~“ Notice at ¶ 106.

~ AT&T at 51; NYNEX Reply at 38 n.l 18; Sprint at 57 n.38.

~ AT&TatSl.

~ Pactel and USTA argue that a nial-type hearing for section 271(dX3) violations will afford parties fill due
process rigltts and help resolve highly technical, complex matters. Pactel at 45; USTA at 37. AT&T, Excel, MCI,
and Sprint agree that no trial-type hearings before an AU are required prior to imposition of non-forfeiture sanctions.
AT&T at 50; Excel at 13 n.37; MCI at 57; Sprint at 56 n.37.

‘~ AT&TatSI.
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depend on the specific facts and circumstances presented in a particular case. We find,
nevertheless, that a BOC will have a full and fair opportunity tosubrnit evidence and arguments
challenging the imposition of a prescribed sanction within the statutory 90-day period.

356. We conclude that the phrase “opportunity for hearing” in Section 271 (d)(6)(A) does
not require a trial-type hearing before an ALl prior to the imposition of non-forfeiture
enforcement measures. Although we recognize, as PacTel and USTA suggest, that hearings may
be necessary to resolve material questions of fact, such as when oral testimony or cross-
examination is required, we do not agree that trial-type hearings before an AU are required
before the Commission imposes any non-forfeiture sanction.927 We find instead that, regardless
of whether the Commission is imposing a non-forfeiture sanction in a proceeding commenced on
its own motion or in the context of a complaint proceeding, the Commission can satisfy the
hearing requirement of section 271 (d)(6’)(A) through written submissions rather than oral
testimony.928 Finally, we affirm our tentative conclusion that Congress, by imposing a 90-day
deadline for complaints, did not intend to afford BOCs trial-type hearings in aU enforcement
proceedings pursuant to section 271 (d)(6)(B).

X. FINAL REGULATORY FLEXIBILITY CERTIFICATION

357. The Commission certified in the Notice that the proposed rules would not have a
significant economic impact on a substantial number of small entities because the proposed rules
did not pertain to small entities.929 Written public comment was requested on this proposed
certification, and only one comment was received.930 For the reasons stated below, we certify that
the rules adopted herein will not have a significant economic impact on a substantial number of
small entities. This certification conforms to the Regulatory Flexibility Act (RFA), as amended
by the Small Business Regulatory Enforcement Fairness Act of 1996 (SBREFA).93

358. The RFA incorporates the definition of small business concerns set forth in 15
U.S.C. § 632 (small business concerns are independently owned and operated, not dominant in
their field of operations, and meet any additional criteria established by the Small Business
Administration (SBA)). The rules we adopt in this Order implement the non-accounting separate
affiliate and nondiscrimination provisions of sections 271 and 272 of the Act, and will apply to

~“ See 1993 Enforcement Order, 8 FCC Red at 2625-2626, ¶ 65; see also, e.g,, Elehue Kawika Fi-aernon and
L,ucille K. Freemon v. AT&T, Hearing Designation Order, 9 FCC Red 4032 (1994).

‘~ SeeAT&TatSO.

~‘ Notice at ¶ 165 (citii~ 5 U.S.C. § 605(b)).

~° National Telephone Cooperative Association Comments at 5-6.

~ S U.S.C. § 601 ~ SBREFA was enacted as Subtitle 11 of the Contract With America Advancement
Act of 1996, Pub. L. No. 104-121, 110 Stat. 847 (1996).
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the BOCs when they enter previously restricted markets. The Notice stated that, because BOCs
are dominant i~ their field of operations, they are by definition not small entities and therefore
no regulatory flexibility analysis is required.’32 We now note as well that none of the BOCs is
a small entity because each BOC is an affiliate of a Regional Holding Company (RHC), and all
of the BOCs or their REICs have more than 1,500 employees.933 The order also clarifies the joint
marketing restrictions that will apply to the nation’s largest interexchange carriers for an interim
perio4 pursuant to section 271 .‘~ The most recent data shows that only AT&T, MCI, and Sprint
meet the statutory thresholdY35 Moreover, these carriers are not small entities under the SBA
defmition because each has more than 1,500 employees.936

359. NTCA contends that small incumbent LECs should be considered small entities
under the SBA’s definition, and therefore, the basis of the proposed certification was incorrect.’”
The certification contained in the Notice applied both to our proposed rules implementing sections
271 and 272 and to our proposed rules addressing LEC interexehange services. This Order
implements only sections 271 and 272, and, as we have indicated, affects only the BOCs, AT&T,
MCI and Sprint. NTCA’s arguments concerning small incumbent LECs are not relevant to this
Order, therefore, and will be addressed in a separate Order in this docket.

360. We therefore certify, pursuant to section 605(13) of the RFA, that the rules adopted
in this order do not have a significant economic impact on a substantial number of small entities.
The Commission shall provide a copy of this certification to the Chief Counsel for Advocacy of
the SBA, and include it in the report to Congress pursuant to the SBREFA.’38 The certification
will also be publishei in the Federal Register.939

912 Notice at~ 165.

~“ Federal Conununications Commission, CCB, Industry Analysis Division, PreliminaryDomestic information

• From Satjstics of Communications Common Carriers, ml. 1.1 (July 1996).

~ Specifically, the Order implements the joint marketing restrictions of section 271(e), which apply to
interexchange carriers that serve “greater than 5 percent of the nation’s presubscribed access lines.” ~ 47 U.S.C.
§ 271(e).

~ Federal Communications Commission, CCB, industry Analysis Division, Long Distance Market Shares:

Second Ouarttr. 1996. ml. 4 (Sept. 1996).

916 SBA regulations, 13 C.F.R. § 121.201, define small telecommunications entities in SIC Code 4813

(Telephone Communications Except Radiotelephone) as entities with fewer than 1,500 employees.

~“ N1’CA Comments at 5.6.

~ 5 U.S.C. § 801(aXIXA).

V ~ 5 U.S.C. § 605(b).
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361. Report to Congress. The Commission shall send a copy ot this FRFA, along with
this Order, in a report to Congress pursuant to the SBREFA, 5 U.S.C. § 8Ol(a)(l)(A). A copy
of this FRFA will also be published in the Federal Register.

Xi FURThER NOTICE OF PROPOSED RULEMAKING

A. Information Disclosure Requirements under Section 272(e)(I)

1. Background

362. Section 272(e)(1) states that BOCs ‘shall fulfill any requests from an unaffihiated
entity for telephone exchange service and exchange access within a period no longer than the
period in which it provides such telephone exchange service and exchange access to itself or to
its afflhiates.’~° In the Notice, we sought comment on how to implement section 272(e)(1) and
specifically inquired whether reporting requirements for service intervals analogous to those
imposed by Computer 111 and ONA would be sufiicientY~ We concluded above, in Part VI.A,
that specific public disclosure requirements are necessary to implement section 272(e)( 1)
effectively. We also noted that the record does not provide sufficient detail for us to determine
whether the current ~ disclosure requirements are suitable for assessing compliance with
section 272(e)(l), or whether another proposal, such as AT&T’s proposed reporting requirements,
would be a better approach.

2. Comments

363. AT&T, Teleport, and MCI support the imposition of reporting requirements to
implement section 272(e)(l) and argue that the existing Q~ installation and maintenance
reporting requirements are insijfficient.~2 AT&T suggests, for example, that the service interval
reporting requirements established in the ~ proceeding measure average response times, and
would not provide an adequate mechanism for determining whether a BOC is complying with
section 272(e)(l).~3

‘4° 47 U.S.C. § 272(eXl).

‘4° Notice at ¶ 85.

‘4’ AT&T at 36-37; Teleport Oct. 8 Ex Parte at I; Letter from Frank W. Krogh, Appellate Counsel, Regulatory
Law, MCI to William F. Caton, Acting Secretary, FCC at I (MCI Nov. 1 Reporting Ex Par~e). Ot~ter parties also
express dissatisfaction with Q]~j~ reporting. See e.g., Time Warner at 23.

‘4’ AT&T at 36-37. According to AT&T, reliance on average response times allows a BOC to respond quickly
to urgent requests of its affiliate and slowly to the less important requests of its affiliate, while doing the reverse for
unaffiliated entities, thereby maintaining identical average response times for both entities, but discriminating against
unaffiliated entities. Id.
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364. AT&T proposes a reporting scheme that is based on measures it currently uses to
monitor the quality of access services provided to it by LECsY~ AT&T proposes that the BOCs
report data in eleven categories, most of which are broken down into subcategories according to
the type of access service provided. AT&T’s proposal includes relatively specific units of
measure for these categories, such as, for example, the percentage of circuits installed within each
successjve twenty-four hour period, until a ninety.fwe percent installation level is reachedY~5
According to AT&T, LECs currently track information in these categorie&to monitor the service
they provide to AT&T.~ Teleport proposes a reporting format that includes eight service
categories for both ixlstallation and service performance.~’ MCI proposes categories based on
those used in Automated Reporting Management Information Systems (ARMIS), including
additional categories for billing disputes and payment intervalsY~3 MCI proposes quarterly
reporting froicen 4owg among the BOC, its affiliate, and all other unaffihiated entitiesY49

365. The SOCs oppose AT&T’s proposal. Bell Atlantic, for instance, states that some
of the categories i~ AT&T’s proposal ask far information beyond the information AT&T
currently requests from the ~OCs.9~° ~cll Atlantic further argues that AT&T improperly proposes
that the BOCs report on intermediate checkpoints that do not provide information on the ultimate
timeliness of the BOCs’ provision of service.95’ Several BOCs argue that the information AT&T
seeks is already available in existing ARMIS reports.9u Ameritech opposes the monthly updates
proposed by AT&T, favoring quarterly updates insteadY~ Ameritech opposes reporting that
would provide detail below a BOC’s total service regionY~ Ameritech favors consolidating
AT&T’s PSI) subcategories into a single PSI) categoryY~ PacTel argues that the disclosure of

9” AT&T Oct. 3 ~x Parte at 5.

945

946 J~at2.

~ Teleport Oct. 24 ~x P~rte. Attachments I and 2. -

~ MCI Nov. 1 I~epcrting Ex rarte at 2-3.

949

‘° ~e1I Mlatuic Oct. 16 Ex }~arte at 2 n.l.

~ ~a2.

~- ~ellSoifl~ Oct. 29 Ex ParW ~t 2; PacTel Oct. 18 Ex Parte ~; 4.

~‘ Ameritech Oct. 23 Ex J5arte. Attactunept.
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the absolute number of requests placed by its affiliate would reveal competitively sensitive
information, and that disclosure of relative data, such as the percentage of missed appointments
and average time intervals, would provide sufficient information to monitor BOC behavior.956

366. BOCs also oppose Teleport’s proposal. PacTel disagrees with Teleport’s
suggestion that BOCs provide data for each exchange area in their territory.9’7 PacTeL also
indicates that reporting on DSO as a separate category would unfairly disadvantage the one
interexchange carrier that dominates the DSO market9’~

367. While the BOCs generally oppose reporting requirements, they state that, if the
Commission imposes a reporting requirement, the ONA format should be utilized because it is
currently in place and is well-understood.9’9 PacTel provides an example of a modified QN~
report that reflects the services provided to interLATA telecommunications providers.~°
Ameritech indicates that it would not oppose a reporting requirement that compares data for BOC
affiliates with aggregated data for all unaffiliated carriersY’”

3. Discussion

368. In order to implement section 272(e)(l) effectively, we concluded that the BOCs
must make publicly available the intervals within which they provide service to their affiliates.
We concluded that, without this requirement, competitors will not have the information they
require to evaluate whether the BOCs are fulfilling their requests for telephone exchange service
and exchange access in compliance with section 272(e)(l).~2

369. Method of information disclosure. In requiring the BOCs to disclose information
regarding the service intervals within which they provide telephone exchange service and
exchange access, we seek to avoid imposing any unnecessary administrative burdens on the
BOCs, unaffiliated entities, and the Commission. Consequently, we tentatively conclude that the
BOCs need not submit directly to the Commission the data that must be disclosed under section
272(e)(l). Instead, we tentatively conclude that, upon receiving permission to provide interLATA
services pursuant to section 271, each BOC must submit a signed affidavit stating: 1) the BOC

936 PacTel Oct. 18 Ex Pane at 4.

‘“ PacTel Oct. 23 Ex Pane at 4.

~ Id.at3.

~“ ~ PacTel at 37; USTA at 26; Bell Atlantic Oct. 15 Ex Pane at 2; NYNEX Oct. 23 Ex Pane at 4.

~ PacTel Oct. 18 Ex Pane at 4, Attachment 6.

~‘ ~meritech Oct. 23 Ex Pane. Attachment.

962 See supra paragraph 242.
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will maintain the required information in a standardized format; 2) the information will be
updated in compliance with our rules; 3) the information will be maintained accurately; and
4) ~ the public will be able to access the information. We tentatively conclude that, if a BOC
males any material change in the manner i~ which the information covered by the affidavit is
made avaflable to the public, it must submit an updated affidavit within 30 days of the change.
Further, we tentatively conclude that each BOC must submit an annual affidavit each year
thereafter, affu~ming that the BOC has complied with the four requirements set out above during
the preceding year. We note that, in order to address potential complaints alleging discrimination
pursuant to section 272(e)(1), the BOCs are likely to maintain information regarding the service
they provide to their affiliates and to unaffihiated entities, regardless of whether they must
disseminate such information publicly or file it with the Commission. Therefore, we tentatively
conclude that maintaining this information for public dissemination will not impose a significant
additional burden on the BOCs. We seek comment on the foregoing tentative conclusions.

370. We tentatively conclude that the BOCs must make such information available to
the public in at least one of their business offices during regular business hours, and must include
this information in their annual affidavits. We seek comment on this tentative conclusion. We
seek comment on whether this information should also be available electronically. For example,
we seek ~omnient on whether the BOCs should make this information available on the Internet,
or whether the information should be available through another electronic mechanism. We also
seek comment on other methodsto facilitate the access and use of this information by unaffihiated
entities, including small entities.

371. Service cate2ories and units of measure. We seek comment on whether the BOCs
should maintain the information described below in a standardized format, and seek comment on
whether the format in Appendix C would be appropriate. Parties favoring an alternative format
should submit examples of their proposals.

372. We seek comment on whether we should require the BOCs to maintain information
in the following service categories: I) successful completion according to desired due date,
measured in a percentage; 2) time from the BOC-promised due date to circuit being placed in
service, measured in terms of the percentage installed within each successive twenty-four hour
period until ninety-five percent complete; 3) time to firm order confirmation, measured in terms
of the percentage received within each successive twenty-four hour period until ninety-five
percent complete; 4) time from PlC change requests to implementation, measured in terms of
percentage implemented within each successive six hour period until ninety-five percent complete;
5) time to restore and trouble duration, measured in terms of the percentage restored within each
successive one hour interval until ninety-five percent of incidents are resolved; 6) time to restore
PlC after trouble incident, measured by percentage restored within each successive one hour
interval until ninety-five percent restored; and 7) mean time to clear network and the average
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duration of trouble, measured in hours. We seek comment on whether any additional categories
proposed by commenters should be included.963

373. We have sought comment on whether the BOCs should disclose the interval
between the due date promised by the BOC and the time a circuit is actually placed in service,
measured in terms of the percentage of circuits installed within each successive twenty-four hour
period.~’ We have sought comment on a category that differs from .AT&T~s proposed category,
which would measure a BOC’s response time in relation to a customer’s desired due date,
because we recognize that the BOCs have no control over a customer’s requested due thte.~5
We have proposed this category because the BOCs have control over the due date they promise
at the time an order is placed. Further, the amount of delay in installing a circuit, and not just
whether a due date was missed, may be a significant source of difficulty to a customerY~
Because our service category differs from the service category proposed by AT&T, we seek
comment on whether any corresponding changes to the unit of measure are warranted.

374. We seek comment on whether we should require the BOCs to disclose the BOC
promised due date itself, a~ the length of the interval promised by the BOCs to their affiliates
at the time an order is placed. Parties favoring such a disclosure should provide a detailed
description of the appropriate unit of measure and level of aggregation for these disclosures.

375. We seek comment on whether our proposed service categories and units ofmeasure
for these categories are more appropriate to implement section 272(e)( 1) than the categories
currently included in the ~ installation and maintenance reports or than PacTel’s proposed
modification of ~ installation and maintenance reports.~7 Our proposal addresses the
provision of exchange access to interLATA service providers, unlike ONA reports, which address
the provision of~~ i~nbundled elements to enhanced service providersY~8 The units of measure

~AT&T Oct. 3 Ex Parte at 5; Teleport Oct. 24 Ex Parte, Attachment I; MCI Nov. 1 Reporting Ex Paste,
Attachment.

~ The date promised by a SOC is sometimes referred to as the “FOC date.’ 5g~ Teleport Oct. 24 Ex Paste,

Attachment 2 at 1.

‘~ See Bell Atlantic Oct. 16 Ex Parte at 2; NYNEX Oct. 23 Ex Parte at 6, n.lO; Amejilech Oct.23 Ex Parte.
Attachment.

For example, if a SOC misses a due date by several hours, this will probably cause less harm to a
competitor than if the SOC misses a due date by several days. ~ Teleport Oct. 8 Ex Parte a~ 7 (indicating that
reporting a BOC’s total repair time provides more complete information regarding the service interval provide4 by
the BOC than reporting only whether a due date has been met).

~ PacTel Oct. 18 Ex Pait~, Attachment 6.

~ In the BOC ONA Reconsideration Order, the Commission determined that the QIiA installation and
maintenance reporting requirements should include 49 service categories presented in a standardized format. fl~j~g
and Review of Open Network Architecture Plans. CC Docket No. 88-2, Memorandum Opinion and Order on

22083

603
HeinOnhine -- 11 No. 38 F.C.C.R. 22083 1996



Federal Communications Commission FCC 96-489

in our proposal are more precise than the Q~L~ intervals. We therefore seek comment on whether
these measures will provide a better guide for unaffiliated entities and the Commission to
determine whether the SOCs are complying with section 272(e)(l).

376. We recognize that our proposal is patterned after arrangements regarding the
provision of access between interexchange carriers and LECs. We seek comment on whether
these categories will also provide sufficient information to ISPs,..and .whether our. proposal is
sufficient to implement the nondiscriminatory provision of telephone exchange service in
accordance with section 272(e)( 1).

377. We do not believe that the requirements proposed here will impose a significant
additional administrative burden on the BOCs, particularly because under our existing price cap
rules, the ~OCs must track service intervals for end-users as part of their service quality reporting
requirernentsY6t Nevertheless, we seek comment’ on whether, and to what extent, the industry or
state regulators currently collect data using the service categories and units of measure included
in our proposal, and the need for the BOCs to modify their current tracking systems to comply
with our proposalY7°

378. Several BOCs argue that extensive reporting of their affiliates’ requests could cause
competitive harm to their affiliates.97’ Specifically, PacTel argues that relative data such as the
percentage of missed appointments and average time intervals provide sufficient information to
monitor ~OC behavior, and that the disclosure of absolute figures for the number of orders
placed by an affiliate would reveal competitively sensitive proprietary infortnationY7~ We seek
comment on whether our proposal, which uses percentages and averages and does not requiie
disclosure of the absolute number of BOC affiliate requests, adequately protects the competitive
interests of BOC affiliates. Any party favoring other levels of aggregation should provide a
specific alternative proposal and explain why that alternative proposal is sufficient to implement
section 272(e)(l). The party should also explain how its alternative proposal addresses
conimenters’ concerns regarding the inadequacy of~ installation and maintenance reporting
requirements.973

Recaosideratlan, 5 FCC Rcd 3084, 3093, ¶‘~] 76-79 and app. B (1990) (subsequent history omitted).

“ Se~ ~an~yallv. Policy and Rules Concerning Rates for Dominant Carriers. AAD 92-47, Memorandum
Opinion and Order, 8 FCC Rcd 7474 (1993) (moditying the service quality and other reporting requirements imposed
after the Imposition of pr-ice cap regulation).

r~ C~mpar~ AT&T Oct. 3 ~x Perle at 2 ~i!h Bell Atlantic Oct. 16 Ex Parte at 2 n,1.

~“ NYNEX Reply et ~3 & n.72; PacTel Reply at 18-19; Bell Atlantic Sept.27 Ex Parte at 1-2; BellSoutii Oct.
29 Ex ~Irt1 it 3,

~ Pa~T#1Oct. 1~.E~Parteat4.

~n ~ea e~.. AT&T ~t 36-38.
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379. Frequency of Updates and Length of Retention. We seek comment on how often
the BOCs should be required to update the data that they must maintainY74 For example, we seek
comment on whether the BOCs should update the data quarterly or monthly. Parties should
substantiate their positjons by comparing the amount of underlying data used to produce ~
reports or other reports that are prepared on a quarterly basis, with the amount of data that will
be used to produce the information in our proposal. We also seek comment on how long the
BOCs must retain the data that they must maintain.

380. Levels of Aggregation. Because section 272(e)(l) states that the BOCs must fulfill
requests for unaffihiated entities in the period of time that the BOCs provide service to “itself or
to its affiliates,” we seek comment on whether the BOCs should aggregate their own requests and
the requests of all of their affiliates for each service category, or whether they should maintain
data for each affiliate and themselves separatelyY” We seek comment on whether the BOCs
should maintain separate data for each state in their service regions. Parties favoring other levels
of aggregation, suchas by BOC region, or by exchange area, should provide detailed support for
their proposals.976

381. We seek comment on whether theBOCs should provide the information required
in service categories four and six, described above in paragraph 372, by carrier identification code
(CIC). We seek comment on whether the BOCs should provide the information required by
service category seven in two subcategories: DS 1 Non-Channelized and DSO. We seek comment
on whether information in all other service categories should be broken down into three
subcategories: DS3, DSI, and DSO. We also seek comment on whether, in the alternative, we
should further divide the DSO subcategory into DSO Voice Grade and DSO Digital, as suggested
by AT&T.9”

382. Consistency with other reporting requirements. We seek comment on the extent
of overlap, if any, between the disclosure requirements we propose in this Further Notice and
reporting currently required by state commissions.m We also seek comment on~ whether the
information provided under ARMIS form 43-05 provides sufficient information to implement
section 272(e)(l), as several BOCs suggest,97’ or whether further disaggregation of the ARMIS

‘7~ Ameritech Oct. 23 Ex Parte, Attachment; MCI Nov. 1 Reporting Ex Pane at 1-2.

‘7~ 47 U.S.C. § 272(eXl).

‘7~ See e.g., Teleport Oct. 24 Ex Pane; Ameritech Oct. 23 Ex Parte at 1.

~ AT&T Oct. 3 Ex Parte at 5. Contra Ameritech Oct. 23 Ex Parte, Attachment.

‘7’ See e.g., SBC Oct. 8 Ex Pane, Attachments; PacTel Oct. 18 Ex Parte. Attachments I and 1; SBC Nov. 6

Ex Pane at 2-3; U S West Nov. 19 Ex Pane at 2.

‘7~ PacTel Oct. 18 Ex Pane at 4; BellSouth Oct. 29 Ex Parse at 2-3; U S West Nov. 19 ~x Parte at 2.

22085

605
HeinOnhine -- 11 No. 38 F.C.C.R. 22085 1996



Federal Communications Commission FCC 96-489

service categories is necessary, as MCI suggests.9~ Parties that favor relying on ARMIS data
alone, rather than imposing an information disclosure requirement under section 272(e)( 1), should
explain why ARMIS reports are sufficient, given that ARMIS reports must be filed on an annual
basis and that they focus on services provided to the end-user, rather than services provided
between carriers.9~ Any parties contending that sufficient information to enforce section
272(e)(l) is available from other sources should explain, in detail, the categories and units of
measure included in these alternative sources as compared with our~proposal. Finally, we note
that much of Teleport’s proposal appears directed toward the implementation of local competition
by incumbent LECs, and therefore does not address service intervals provided by the BOCs.
Teleport has raised many of these same proposals in its petition for reconsideration of the ~
Interconnection Order.9t2 We tentatively conclude, therefore, that we should limit the scope of
the proposals considered in this docket to requirements necessary to implement the service
interval requirements of section 272(e)( 1 ).~ We seek comment on this tentative conclusion.

B. Procedural Matters

1. Ex Parte Presentations

383. This is a non-restricted notice-and-comment rulemaking proceeding. ~
presentations are permitted, in accordance with the Commission’s rules, provided that they are
disclose4 as required.9~

2. Regulatory Flexibility Analysis

384. Section 603 of the Regulatory Flexibility Act, (RFA) as amended,98~ requires an
initial regulatory flexibility analysis in notice-and-comment rulemaking proceedings, unless we

~° MCI Nov. 1 Reporting Ex Pane.

~ The 1996 Act requires ARMIS reports to be filed annually. 1996 Act, 110 Stat. 56, 129, sec. 402(B)(2Xb)

(to be codified at a note following 47 U.S.C. § 214); see generally, Policy and Rules Concerning Rates for Dominant
Carrigra. AAD 92-47, Memorandum Opinion and Order, 8 FCC Rcd 7474 (1993) (modifying service quality and
other reporting requirements).

512 ~Telenort Communications Groun, Inc., Petition for Reconsideration of the First Interconnection Order,

CC I)oclet No. 96-98 at 5-6 (Sept. 30, 1996); Letter from J. Manning Lee, Vice President Regulatory Affairs,
Teleport Communications Group, Inc., to William F. Caton, Secretary, FCC, Oct. 14, 1996, CC Docket No. 96-98,
Attaclmtents I anti 2.

~ See also SEC Nov. 6 Ex Pane at 1, 3 (arguing that AT&T’s proposal contains reporting requirements
relating to the provision of unbundled network elements).

‘~ See eerterally47 C.F.R. §~ 1.1200, 1.1202, 3.1204, 1.1206.

5 U.S.C. § 603.
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certify that “the rule will not, if promulgated, have a significant economic impact on a signiticant
number of small entities.”986 A “small entity” is an entity that is “independently owned and
operated,. . . not dominant in its field of operation,” and meets any additional criteria established
by the Small Business Administration (SBA).987 SBA regulations define small
telecommunications entities in SIC code 4813 (Telephone Companies Except Radio Telephone)
as entities with fewer than 1,500 employees.988 This proceeding pertains to the BOCs which,
because they are dominant in their field of operation and have more than .1,500 employees, do
not qualify as small entities under the RFA.989 We now note as well that none of the BOCs is
a small entity because each BOC is an affiliate of a Regional Holding Company (RHC), and all
of the BOCs or their RHCs have more than 1,500 employeesY~° We therefore certify, pursuant
to section 605(b) of the R.FA, that the rules, if promulgated, will not have a significant economic
impact on a substantial number of small entities. The Secretary shall send a copy of this Further
Notice, including this certification and statement, to the Chief Counsel for Advocacy of the Small
Business AdministrationY~ A copy of this certification will also be published in the Federal
Register. . -

3. Initial Paperwork Reduction Act of 1995 Analysis

385. This Further Notice contains either a proposed or modified information collection.
As part of. its continuing effort to reduce paperwork burdens, we invite the general public and the
Office of Management and Budget (0MB) to take this opportunity to comment on the
information collections contained in this Further Notice, as required by the Paperwork Reduction
Act of 1995, Pub. L. No. 104-13. Public and agency comments are due at the same time as other
comments on this Further Notice; 0MB comments are due 60 days froth date of publication of
this Notice in the Federal Register. Comments should address: ~(a) whether the proposed
collection of information is necessary for the proper performance of the functions of the
Commission, including whether the information shall have practical utility; (b) the accuracy of
the Commission’s burden estimates; (c) ways to enhance the quality, utility, and clarity of the
information collected; and (d) ways to minimize the burden of the collection of information on
the respondents, including the use of automated collection techniques or other forms of
information technology.

ifL § 605(b).

The RFA incorporates the definition of small business concerns set forth in 15 U.S.C. § 632. 5 U.S.C. §
60 1(3).

~ 13 c.F.R. § 121.20.

~ FederalCornmunications Commission, CCB, Indusny Analysis Division, Preliminary Domestic Information
From Statistics of Communications Common Carriers table 1.1 (July 1996).

‘~° Id.

~“ S U.S.C. § 605(b).
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4, Comm~n~ Filing Procedures

386. Pursuant to applicable procedures set forth in Sections 1.415 and 1.419 of the
Commission’s rules, 47 C.F.R. § § 1.415, 1.419, interested parties may file comments on or before
February 19, 1997, and reply comments on or before March 21, 1997. To file formally in this
proceeding, you must file an original and six copies of all comments, reply comments, and
supportir~g comments. If you want each Commissioner to receive..a .personai copy of your
com1r1eTn~, you must file an original and eleven copies. Comments and reply comments should
be sent to Office of the Secretary, Federal Communications Commission, 1919 M Street, N.W.,
Room 222, Washington, D.C., 20554, with a copy to Janice Myles of the Common Carrier
Bureau; 1919 M Street, N.W., Room 544, Washington, D.C., 20554. Parties should also file one
copy of any documents filed in this docket with the CommissIon’s copy contractor, International
Transcription Services, Inc., 2100 M Street, N.W., Suite 140, Washington, D.C., 20037.
Comments and reply comments will be available for public inspection during regular business
hours in the FCC Reference Center, 1919 M Street, N.W., Room 239, Washington, D.C., 20554.

387. Comments and reply comments must include a short and concise summary of the
substantive arg~imep1s raised in the pleading. Comments and reply comments must also comply
with Section 1.49 and all other applicable sections of the Commission’s RulesY~2 We also direct
all interested parties to include the name of the filing party and the date of the filing on each
page of their comp~ents and reply comments. All parties are encouraged to utIlize a table of
contents, regardless of the length of their submission. Parties may not file more than a total of
ten (10) pages of ~ ~ submissions, excluding cover letters. This 10 page limit does not
include: (1) written ~ p~ filings made solely to disclose an oral ~~ contact; (2) written
material submitted at the time of an oral presentation to Commission staff that provides a brief
outline of the presentation; or (3) written materials filed in response to direct requests from
Commission staff. ~ p~flç~ filings in excess of this limit will not be considered as part of the
record in this proceeding.

• 388. Parties are also asked to submit comments and reply comments on diskette. Such
diskette submissions would be in addition to and not a substitute for the formal filing
requirements addressed above. Parties submitting diskettes should submit them to Janice Myles
of the Common Carrier Bureau, 1919 M Street, N.W., Room 544, Washington, D.C., 20554.
Such a submission should be on a 3.5 inch diskette formatted in an IBM compatible form using
MS DOS 5.0 and WordPerfect 5.1 software. The diskette should be submitted in “read only”
mode. The diskette should be clearly labelled with the party’s name, proceeding, type of
pleading (comment or reply comments) and date of submission. The diskette should be
accompanied by a cover letter.

~ See 47 C.F.R. § 1.49. However, we require here that a summary be included with all comments and reply
comments, regardless of length. This summary may be paginated separately from the rest of the pleading (e.g~, as
“i, ii’).
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389. Written comments by the public on the proposed and/or modified information
collections are due February 19, 1997, and reply comments must be submitted not later than
March 21, 1997. Written comments must be submitted by the 0MB on the proposed and/or
modified information collections on or before 60 days after date of publication in the Federal
Register. In addition to filing comments with the Secretary, a copy of any comments on the
information collections contained herein should be submitted to Dorothy Conway, Federal
Communications Commission, Room 234, 1919 M Street, N.W., Washington, D.C., 20554, or
via the Internet to dconway~fcc.gov and to Timothy Fain, 0MB Desk Officer, 10236 NEOB,
725 - 17th Street, N.W., Washington, D.C., 20503 or via the Internet to fain_t~al.eop.gov.

XII. ORDERING CLAUSES

390. Accordingly, IT IS ORDERED that pursuant to sections 1, 2, 4, 201-205, 215, 218,
220, 271, 272, and 303(r) of the Communications Act of 1934, a~ amended, 47 U.S.C. §~ 151,
152, 154, 201-205, 215, 218, 220, 271, 272, and 303(r) the REPORT AND ORDER IS
ADOPTED, effective 30 days after publication of a summary in the Federal Register. The
collections of information contained within are contingent upon approval by the Office -of
Management and Budget.

391. IT IS FURTHER ORDERED that pursuant to sections 1, 2, 4, 201-205, 215, 218,
220, 271, 272, and 303(r) of the Communications Act of 1934, as amended, 47 U.S.C. §~ 151,
152, 154, 201-205, 215, 218, 220, 271, 272, and 303(r) the FURTHER NOTICE OF PROPOSED
RULEMAKING IS ADOPTED. -

392. IT IS FURTHER ORDERED that the Secretary shall send a copy of this
FURTHER NOTICE OF PROPOSED RULEMAKING, including the regulatory flexibility
certification, to the Chief Counsel for Advocacy of the Small Business Administration, in
accordance with paragraph 603(a) of the Regulatory Flexibility Act, 5 U.S.C. §~ 601 et seci.

393. IT IS FURTHER ORDERED that the MFS Petition to Consolidate Proceedings
in CC Docket Nos. 96-149, 85-229, 90-623, 95-20, and CCBPoI 96-09 filed on July 25, 1996
is DENIED.

394. IT IS FURTHER ORDERED that Part 53 of the Commission’s Rules, 47 C.F.R.
§ 53 is ADDED as set forth in Appendix B attached hereto.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary

22089
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Common Carrier, Interconnection
Tariff, Rejection of

AT&T’s application for Section 214 authority to offer Basic
Packet Switching Service (BPSS) granted, with conditions at
tached to authorization.
—Basic Packet Switching Service

FCC 83-221
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re Application of
AMERICAN TELEPHONE AND TELEGRAPH File No. W-P-C

COMPANY 4841
For Authority under Section 214 of the

Communications Act of 1934, as amended,
to Install and Operate Packet Switches at
Specified Telephone Company Locations in
the United States.

MEMORANDUM OPINIoN, ORDER AND AUTHORIZATION

(Adopted: May 12, 1983; Released May 26, 1983)
B~ THE COMMISSION: COMMISSIONER JONES CONCURRING IN THE

RESULT.

I. Introduction
1. Before the Commission is an application for authorization

pursuant to Section 214 of the Communications Act, 47 U.S.C. § 214,
filed by the American Telephone and Telegraph Company (AT&T) to
install and operate ~packet facilities” at specified telephone compa
fly locations in the United States.’ The facilities would be employed

A petition seeking denial of AT&T’s § 214 application has been filed by the
Computer and Business Equipment Manufacturers Association (CBEMA). Tymnet,
Inc. (Tymnet) has submitted a petition to deny or, alternatively, to condition the
authorization. A late filed petition to deny also was filed by GTE Telenet
Communications Corporation (Telenet). The Independent Data Communications
Manufacturing Association, Inc. (IDCMA) filed comments regarding AT&T’s
request which relate to the Commission’sRegistration Program (47 CER. Part
68). Satellite Business Systems (SBS) filed limited comments concerning Tariff
FCC Nos. 267 and 268. Finally, the International Business Machine Corporation
(IBM) filed comments. Also before the Commission are reply comments filed by
AT&T and the Association of Data Processing Service Organizations, Inc.
(ADAPSO), and a letter from IDCMA commenting on information exchange
procedures between American Bell Inc. (ABI) and AT&T. In addition, on January

94 F.C.C. 2d
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in a new service offering of packet switch facility capacity for use by
customers in the construction of private packet networks. AT&T
identifies the offering as the Basic Packet Switching Service (BPSS).
Also filed with AT&T’s Section 214 authorization request were three
illustrative tariffs. The first of the tariff filings would revise Tariff
FCC No. 270 by setting out initial rates and regulations for BPSS. A
second would revise Tariff FCC No. 267 to provide for the connection
of AT&T’s 56 kbps and 9.6 kbps Dataphone Digital Service (DSS) to
BPSS. Finally, revisions to Tariff FCC No. 268 and the 19 Bell
Operating Companies (BOC) tariffs would provide for a new offering
of a 56 kbps. Digital Central Office Connecting Facility. This facility
would be provided between an other common carrier (0CC) terminal
location and a telephone company central office for connection to
BPSS. Also before the Commission is a petition, filed by the
Computer and Business Equipment Manufacturers Association
(CBEMA), for limited reconsideration and clarification of the Com
mission’s decision to reject AT&T’s March, 1982 offering of BPSS
(BPSS decision).2 On balance, we believe that the public interest
would be served by BPSS, and, accordingly, we approve AT&T’s
request for authorization for this service as discussed below.

II. Background

2. The nature of the proposed service and its development are
summarized in the BPSS decision. Briefly, in 1978, AT&T sought
authority from this Commission to offer the Advanced Communica
tions Service (ACS), an integrated end-to-end service that included
packet transport for the carriage of digitized information.3 The
application was later withdrawn so that the service could be
redeveloped into separated basic and enhanced offerings according to
the guidelines established in our Second Computer Inquiry
(Computer I1).~ The Computer II decisions held, inter alia, that AT&T
could provide basic services but could only offer enhanced services

27,1983, CBEMA filed further reply comments in response to AT&T’s reply. These
late filed pleadings will be considered as informal comments. Cf 47 C.F.R. §
21.30(b). On March 18, 1983 CBEMA also filed a petition to institute a proceeding
to establish that packet switching services should be offered in the competitive
marketplace as enhanced services under Computer II. CEEMA states that such a
proceeding will allow the Commission to develop additional factual or policy bases
that may be necessary to confirm this decision. Because instituting a proceeding
inviting additional public comment on packet switching in general will unreason
ably delay Commission action on AT&T’s BPSS application, we will not institute
the requested proceeding. Accordingly, CBEMA’s petition is denied. However, we
have considered the points raised in that petition as informal comments.

2 American Telephone and Telegraph Company, Bell Packet Switching Service, 91
FCC 2d 1(1982).

~ See Advanced Communications Service, Docket CC79—117.
~ Amendment of Section 64.702 of the Commission’s Rules and Regulations (Second

Computer Inquiry), 77 FCC 2d 384 (1980) (Final Decision), reconsideration, 84 FCC
2d 50(1980), further reconsideration, 88 FCC2d 512 (1981), affd sub nom. CCIA v.

94 F.C.C. 2d
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through a separate subsidiary. On June 10, 1982, the Commission
approved the establishment of AT&T’s separate subsidiary, Ameri
can Bell, Inc. (ABI). ABI has since announced that it will provide the
enhanced portion of the earlier proposed ACS, now termed Advanced
Information Systems (AIS), and that it will interconnect its nodes
with the packet transmission services offered by common carriers.
On March 1, 1982, AT&T filed proposed revisions to Tariffs FCC Nos.
267 and 268, and a new Tariff FCC No. 270. ~ In its cost support data
for Tariff 270, AT&T described the Bell Packet Switching Service
(BPSS) as an offering of a dedicated facility, located on AT&T
premises, that, when interconnected with other equivalent packet
facilities using 56 kbps transmission channels, could provide a
private packet transmission network. Access connections to the
packet facility ports from users’ premises and interconnection
between the packet trunk ports could be provided, according to
AT&T’s filing, by any common carrier through a Digital Central
Office Connecting Facility provided by AT&T. Additionally, the
revisions to Tariffs 267 and 268 provided for interconnecting DDS
transmission facilities suitable for that purpose. In its filing, AT&T
noted that ABI was its only customer for BPSS.

3. In the BPSS decision, we rejected AT&T’s proposed tariff
revisions on the grounds that BPSS, as offered, could create channels
of communications and therefore required certification pursuant to
Section 214 of the Communications Act, 47 U.S.C. § 214.6 We also
expressed our concern that the BPSS offering appeared to be
primarily tailored for the separate subsidiary, as it appeared that
BPSS allowed ABI the exclusive use of computer facilities located on
AT&T’s premises. The decision made it clear, however, that the
Commission ‘~continue(s) to support the addition of new and innova
tive improvements in the basic network” and that ~‘we are not.
preventing AT&T from providing a basic packet switching service
under tariff.” BPSS decision at 4. Rather, the decision requested
AT&T to readjust its offering in response to the Commission’s

FCC, 693 F.2d 198 (D.C. Cir. 1982), petition for cert. filed, 51 U.S.L.W. 3676 (U.s.
Feb. 9,10, 1983) (Nos. 82—1331, 82—1352).

~ Tariff FCC No. 270, which contains rates and regulations for services other than
BPSS, became effective on March 17, 1983, when the Common Carrier Bureau,
acting under delegated authority allowed AT&T’s Terrestrial Digital Circuits,
filing to take effect. In the Matter of American Telephone and Telegraph
Company, Terrestrial Digital Circuits, Memorandum Opinion and Order, FCC
83-_ Mimeo No. .j~ , released May —, 1983.

S Section 214 provides, in pertinent part, that:

No carrier shall undertake the construction of a new line or of an extension of
any line,. . . or shall engage in transmission over or by means of such additional
or extended line, unless and until there shall first have obtained from the
Commission a certificate that the present or future public convenience and
necessity require or will require the construction, or operation.

94 F.C.C. 2d
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concerns when it sought the appropriate certification pursuant to
Section 214 of the Communications Act.7

4. On November 16, 1982, AT&T filed a ~Request for Special
Temporary Authority to Test the Bell Packet Switching Service”
(STA).8 AT&T requested that it be allowed to temporarily intercon~
nect, for the purpose of limited joint testing, the ABI premises
located in New York, New York and Somerset, New Jersey with
packet facilities owned by AT&T. Interconnection of the network
would also require eight DDS 56 kbps circuits. Telenet filed
comments in opposition to the request. On December 1, 1982, the
Commission rejected Telenet’s arguments and granted the requested
STA, finding that testing at AT&T’s own risk would permit the
detection and solution of technical problems.9

5. In the current filing, AT&T states it has made several changes
to BPSS including (1) renaming the service “Basic” Packet Switching
Service (BPSS); (2) allowing shared use of BPSS facilities by
unrelated users although all ports (access or trunk) are dedicated to
a single user; and (3) making available 9.6 kbps ports in addition to
the previously offered 56 kbps ports. AT&T also revised its tariffs to
revise the rates for AT&T and 0CC interconnection to BPSS using
DDS facilities and to correct other defects noted by the Commission
in its BPSS decision.1°

III. Summary of Pleadings

6. By and large, Telenet, Tymnet and CBEMA’s arguments
restate positions similar to those filed in response to AT&T’s March
1982 application. Generally, the parties argue that BPSS does not
comply with principles set forth in the Commission’s Computer II
decisions, in that, as proposed, it is either an enhanced service or an
offering of Customer Premises Equipment (CPE). In either case, they
urge, AT&T must offer BPSS through its separate subsidiary, ABI.
They also argue that BPSS is not a basic common carrier service
because it does not contain basic transmission facilities, nor is it
offered in a manner that would make it attractive to other than
large and heavy users of communications. Telenet, Tymnet and
CBEMA also argue that BPSS continues to favor ABI in its tariff
construction and general network design. AT&T, in response, claims
that the Commission in its BPSS decision has already made an

91. FCC 2d at 15.
~ Letter to William J. Tricarico, Secretary, FCC from R.K. Jacobsen, VP, Network

Engineering, AT&T (November 16, 1982).
~ Letter to R.K. Jacobsen from Chief, Common Carrier Bureau (December 1, 1982).
‘~ With its application AT&T also included a “Memorandum of Law” in which it

argues that BPSS does not create new channels of communication within the
meaning of Section 214 of the Act. Because we have already decided that issue in

— -- the BPSS decision, we will not further consider AT&T’s “Memorandum” here.
94 F.C.C. 2d

HeinOnhine -- 94 F.C.C.2d 51 1984 6 1 4



52 Federal Communications Commission Reports

explicit and well-founded determination that BPSS is a permissible
network service.” It argues that petitioners are confusing terms,
and notes that under Computer II, AT&T, as a regulated entity, is
restricted to providing basic services, but that basic services are not
so restricted as to involve only those with transmission facilities.
AT&T characterizes BPSS facilities not as CPE, but as equipment
that could be owned by itself or its fully separated subsidiary.
Further, AT&T argues that the fact that ABI will be a major BPSS
customer is simply not a reason to prevent AT&T from offering the
service.

7. With regard to petitioners’ arguments that BPSS is an
enhanced service, both Telenet and Tymnet allege that dissimilar
terminals will be able to communicate when interconnected by a
BPSS network. Both argue that the communications protocol
incorporated in BPSS will allow computers supplied by different
manufacturers, installed at different points in time, utilizing differ
ent electrical levels, transmission speeds and error control proce
dures to communicate with, each other. Telenet offers examples
showing that terminals initially built to communicate only with
other terminals using special communication protocols, such as
Binary Syncronous Communications (BSC) protocol or High Data
Level Communications (HDLC)’2 protocol, could now communicate
with each other through a BPSS network. Telenet further claims
that BPSS is an enhanced service because it allows user options
associated with the deliv~ery and control of messages through the
network, and because BPSS ports can be either 9.6 kbps or 56 kbps,
thereby allowing communication between terminals of dissimilar
speed. AT&T responds that differing port speeds at either end of the
network does not constitute, of itself, an enhanced service, since
speed conversion is fundamental to basic service in the performance
of network multiplexing functions. AT&T notes that Telenet com
pares BPSS to its own packet service and argues that there are
material differences between Telenet’s service and BPSS. AT&T.
further states that BPSS complies only with the 1980 CCITT X.25
Recommendation as published in Vol. VIII of the CCITT yellow
books’3 and as explicated in AT&T’s Technical Reference PUB54O1O,
whereas Telenet’s service goes beyond that recommendation. Unlike

AT&T’s Reply, at paragraph 9.
12 BSC and HDLC are two industry accepted protocols that enable digital terminals

to communicate with each other. Each protocol defines different elements and
procedures necessary for communication. Both protocols achieve the same
purpose but are normally incompatible with each other.

13 CCI’fl’ is part of the International Telecommunications Union (ITU) based in

Geneva, Switzerland, and is generally recognized as the premier international
organization for establishing telecommunications network and operating stan-~
dards. The standards applicable for the period 1980—84 were published in 1980
and bound in yellow covers. Other periods are bound in different colors, i.e.,
orange for 1976—80.
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BPSS, Telenet’s service is said to support device dependent inter
faces, carry out protocol conversions and allow for communications
between incompatible terminals.

8. A number of petitioners, anticipating that the Commission
might approve AT&T’s request, propose specific language and
conditions that should be included in our authorization. Tymnet
proposes that the authorization be conditioned to prevent ABI from
using BPSS for a period of 18 months. Tyment argues that this would
equalize ABI’s advantage gained in obtaining early information from
AT&T about the service. Similarly, Telenet proposes that any
subsequent Section 214 authorization contain conditions to prevent
packet switches from being shared by the BOCs and AT&T. Telenet
also proposes that the authorization be conditioned to require that a
publically accepted interface standard be adopted to facifitate non-
AT&T packet networks connecting to a BPSS network. AT&T
responds that Tymnet’s concerns about ABI gaining any information
advantage are unfounded because AT&T, when it released Technical
Reference PU1354010 in September 1981, provided information that
allowed enhanced service providers sufficient lead time to accommo
date network developments into their service plans. AT&T also
contends that Telenet’s proposed interconnection condition is prema
ture and should be resolved in the context of network-to-network
service arrangements at the time such services are offered. Similar
ly, AT&T states that because AT&T will not share packet switches
with the BOCs, there is no need for Telenet’s proposed condition.

9. IBM proposes that our authorization permit the use of BPSS
facilities to provide only those services described in AT&T’s request.
IBM argues that an imprecise grant of the application might cause
AT&T to assert that it has ~‘carte blanche” authority to provide any
service using the BPSS facilities that it later chooses to offer. Both
IBM and CBEMA propose that the language in the authorization
should not foreclose Commission jurisdiction over similar future
services. The petitioners suggest that this would allow the Commis
sion to review, on an ongoing basis, policy issues where other uses of
this type of service may occui. AT&T disagrees and alternatively
argues that future policy issues arising in this regard could be
adequately handled by the Commissidn’s normal regulatory proce
dures.

10. Finally, IDCMA in its comments notes that BPSS will
increase the use of DIJS, which in turn will exacerbate the anti
competitive, offering of the Channel Service Unit (CSU), presently
part of AT&T’s DDS service offering. IDCMA notes that in a
separate proceeding (Docket No. 81—216), it takes the position that
these units should be provided by the general trade.14 AT&T

‘~ General trade refers to manufactures of telephone facilities unaffiliated with
telephone companies.

94 F~C.C. 2d
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responds that the outcome of Docket No. 81—216 will not impact the
BPSS offering.

IV. Discussion

A. Public Interest Considerations

11. In our Computer II decisions, we have sought to establish a
rational and enduring demarcation between basic and enhanced
services. We also have sought, as an important public interest
objective, to ensure that innovation and improvements will continue
to occur in the regulated basic network, and that broadly available
basic services will continue to evolve as technology evolves. See Final
Decision, 77 FCC 2d at 423 (~[the definition of enhanced service]
allows the provider of these basic services to integrate technological
advances conducive to the more efficient transmission of information
through the network. . .“); Reconsideration, 84 FCC 2d at 77 (~the
benefits of any improvements introduced into AT&T’s transmission
facilities to accommodate the needs of the sub~idiary would become
available to all users of the underlying facility.”)

12. BPSS as now proposed appears to satisfy this objective. It
offers, on a broadly available tariffed basis, a service for the
transmission of digital signals utilizing packet switching technology.
Much of our concern that as originally proposed BPSS appeared
excessively tailored to the needs of AT&T’s separate affiliate, 91 FCC
2d at 16—17, has been resolved by the substantial changes made. In
our view, the end result is a BPSS offering which appears to comport
with our Computer II policies, and with our overriding statutory
mandates to promote the availability “to all the people of the United
States a rapid, efficient, Nation-wide, and world-wide. . . service with
adequate facilities at reasonable charges,” 47 U.S.C. § 151, and that
“the benefits of new inventions and developments may be made
available to the people of the United States,” 47 U.S.C. § 218.’~ The
packet switching technology in certain circumstances may be a more
efficient means of transmitting digital signals than has previously
been utilized by AT&T, and in our view should be permitted to be
introduced in AT&T’s facilities.

13. Furthermore, while a number of entities have offered digital
transmission services in the past using packet switching technology
(e.g., Telenet and Tyrnnet), their offerings have often been enhanced
offerings, in that they support communications among incompatible
terminals (and perform code, format and protocol conversion to
support this service within their facilities). BPSS as proposed does
not do so. If the current pattern continues for the future, the
marketplace will require such conversions to support communica
tions among disparate terminals. BPSS can serve as a “building

See also 47 U.S.C. § 303(g).
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block” for desirable enhanced service offerings by a variety of service
providers, including but not limited to AT&T’s affiliate, and on a fair
basis subject to the regulatory constraints of the Act. We conclude
that this is a desirable result.

14. In sum, we conclude that the public interest is served by the
offering by AT&T of BPSS as proposed. As is detailed below, we have
carefully considered arguments to the contrary made in comments
filed in this proceeding, and we have concluded that the comments
raise no substantial and material questions.’6

B. Basic vs. Enhanced Issues

15. In our BPSS decision, we described the operation of AT&T’s
BPSS system. 91 FCC 2d at 5—6 and 13—14. Briefly, subscriber
messages are segmented into packets of predetermined bit lengths,
and the packets are transmitted over packet switched networks in
~bursts” of bits. The transmission of each packet is controlled by
capabilities residing in the terminals and in each BPSS network
node. In the decision, we considered a number of comments which
claimed that the control procedures associated with transmission of
the packets, and options which were to be made available to
subscribers of BPSS, constituted an offering of enhanced service
within the meaning of Section 64.702(a) of our rules. We concluded
that ~there is no question that Computer II permits AT&T to offer a
packet switching service such as BPSS in the network as basic
service.” Id. at 15. This conclusion is challenged on three grounds in
this proceeding.

16. First, it is claimed that AT&T’s BPSS will support communi
cations between terminals utilizing disparate communications proto
cols, and that in so doing the service will be enhanced within the
meaning of Section 64.702(a) of the rules. The definition of enhanced
service includes, inter alia, ~computer processing applications that
act on the . . . protocol . . of the subscriber’s transmitted
information.” As indicated above, Telenet alleges that certain link
control protocols, HDLC and BSC, are required to be supported
simultaneously in a packet-switched network which conforms to
CCITT Recommendation X.25, even if the two protocols are used at
different ends of the same communication, which would imply that
the network would be performing protocol conversion. While it is

16 AT&T contemplates that BPSS would be available only if the customer also
obtains either a DOS line or a Digital Central Office Connecting Facility, another
type of line, from AT&T. Because BPSS would. be available only in conjunction
with such a line, it is apparent that the service constitutes more than a simple
offering of CPE. Thus, although the Commission does not regulate as common
carriers the lessors of switching equipment (e.g. PBXs) or stand-alone multiplex
ing equipment, it does regulate communications, i.e., transmission services, such
as MTS, that incorporate switching and multiplexing functions. See Sections 2(a),
3(a) of the Communications Act.
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true that predecessor versions of the CCITT X.25 specification
supported two sets of control protocols (and Telenet’s own packet-
switched network supports both), the current version of X.25, to
which BPSS conforms, clearly supports only the HDLC protocol. See
Section 2.1.2. No reference is made to the alternative BSC protocol,
thus it is clear that AT&T has not proposed to support both, or to
perform a protocol conversion between the two protocols as part of
BPSS.

17. Similarly, Telenet argues that BPSS will support two sets of
link access procedures (i.e., sets of protocols) LAP and LAPB,
simultaneously, which also in Telenet’s view would allow unsimilar
terminals to communicate if the two procedures were used at
different ends of the same communication. We do not reach this
argument here because it is factually incorrect. LAP and LAPB both
continue to be specified in the current version of X.25, Section 2.1.1,
however, AT&T has not proposed to support both in BPSS. Rather, it
has proposed to support only the LAPB protocol. PUB54O1O, Section
4.2.’~ -

18. Second, it is argued that subscribers to BPSS will have
certain service subscription options available to them, i.e., the ability
to select service to a closed user group, incoming virtual calls only,
outgoing virtual calls only, flow control parameters and fast select
capability, and that the availability of these options renders BPSS an
enhanced service. There is no basis for this claim. Subscribers of
basic common carrier services often have service options available to
them (pricing options, restricted service options, private line versus
switched services, etc.), and the options involved in BPSS are no
different from these. Significantly, Telenet does not relate any of
these options specifically to the definition of enhanced services in
Section 64.702(a) of our rules, and in our view, they cannot do so.
None of these represents the type of processing of, or changes to,
subscriber information which is reached by the definition.

19. Third, it is argued that although BPSS as currently proposed
to be offered may not invoke the definition of enhanced service, the
actual processors to be used in BPSS are capable of supporting

‘~ A related argument is made by Telenet and Tymnet that in supporting

communications at both 9.6 kbps and 56 kbps, which could involve a speed
conversion in the BPSS facilities if terminals operating at the two speeds were at
different ends of the same communication, BPSS is an enhanced service. In
Computer II, we acknowledged that intermediate network storage of information
during the course of its transmission, to facilitate the transmission, is permissible
in a basic service, see 77 FCC 2d at 420 and 84 FCC 2d at 55—59. Computer II did
not preclude a basic network from converting to different transmission speeds.
Speed conversion alone, unaccompanied by changes in the format, content, code
and protocol, is implemented in principle by the use of such intermediate network
storage, and does not involve subscriber “interaction” with stored information. In
sum, the speed conversion which may be implicit in the offering of 9.6 and 56 kbps
ports in BPSS does not alter the classification of BPSS as basic.

94 F.C.C. 2~d
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broader capabilities. Because of the possibility that these facilities
might support enhanced services in the future, it is argued that we
should determine that the currently proposed offering is enhanced.
We are not persuaded by this argument. Indeed, many electronic
central offices today are capable of supporting enhanced services,
and on this theory they should not be permitted to provide basic
MTS.’8 As is discussed below, we are persuaded by the related
argument that evolution of BPSS should be carefully scrutinized to
ensure that is is not transmuted in the future into an offering of
enhanced service, and for this reason we are specifically conditioning
our authorizations herein accordingly.’9

20. In sum, in our earlier BPSS decision, we examined carefully
the contentions of various parties that BPSS, as proposed to be
offered, was an enhanced service, and we concluded on the basis of
information before us that the proposed offering would be basic.
Several parties have filed comments which, in essence, seek reconsid
eration of that determination. We have carefully analyzed each of
their specific arguments and found that they are incorrect, in large
measure because they are based on the view that while BPSS as
currently proposed to be offered may be basic, it might evolve in the
future toward an enhanced service. As noted, this possibility is
present in virtually all current basic service offerings inasmuch as
they are increasingly implemented through the use of relatively
agile stored-program controlled facilities which are capable of being
reprogrammed to support the offering of enhanced services. Indeed,
it is clear that even the electronic central office facilities which
support the offering of conventional telephone service are capable of
doing so. We have already acknowledged this potential, and have
demonstrated that we will carefully examine new offerings proposed
to be made over existing stored-program controlled facilities to
ensure that they are not impermissible enhanced service offerings.20

~ See American Telephone and Telegraph Co. (Custom Calling Services II), 88 FCC
2d 1(1981).

‘~ See para. 38, infra.
20 In September 1982, CBEMA filed a petition for limited reconsideration and

clarification of our BPSS decision. CBEMA asks that we reconsider our finding
that BPSS packet switches are basic service transmission facilities subject to
Section 214 of the Act, or, in the alternative, that we interpret and reaffirm our
decision in light of Computer II. To that end, CBEMA urges that our grant make
it clear that the Commission is in no way modifying any of the Computer II
criteria for defining basic services. CBEMA argues that (1) the BPSS offering does
not involve any code or protocol conversion ~f subscriber data, but rather, the
subscriber’s information must be packetized prior to delivery to the carrier
according to prescribed X.25 protocol standards; (2) in designing BPSS, AT&T has
chosen a specific subset of those protocols in attempting to make its service basic;
(3) any user negotiated options are chosen by the subscriber and do not involve
the carrier in any conversions between originating and terminating subscriber
facilities; and (4) the BPSS facility is fully transparent to the subscriber except as
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C. Computer II Separation Rules Concerns

21. In the BPSS decision, we said that AT&T’s Section 214 filing
should focus upon and clear up several concerns raised in the
pleadings with respect to Computer IL2’ Specifically, we asked AT&T
to buttress its claims~ that BPSS would have general utility, and is
not an offering primarily tailored for its separate subsidiary. While
we noted that Computer II permits AT&T to employ packet
transmission technology in the provision of a basic service, we
cautioned that because a packet switch is a sophisticated computer
facility, when AT&T provides such facilities to its enhanced services
subsidiary, it must be careful to comply with the ~separation” rules
established in Computer II. Most of our concern about the BPSS
filing centered around the Computer II prohibitions against allowing
the subsidiary to use in common with AT&T any physical space or
property on which transmission equipment or facilities used to
provide basic service is located, and allowing the subsidiary to share
computer- facilities with its parent.22 We raised these concerns
because BPSS, as then structured, appeared to allow ABI exclusive
access to computer facilities located in AT&T’s central offices to
provide ABI’s enhanced services. Indications of this included that (1)
BPSS was developed for used with AIS; (2) the vague nature of
certain tariff provisions suggesting that BPSS was not a service
offering directed at customers other than ABI; and (3) multiple
parties could not use a single BPSS switch, and thus it would be
located in AT&T’s central offices and dedicated for the sole use of the
separate subsidiary.23 We asked AT&T to provide in its Section 214
filing additional support for the claim that BPSS was an open service
with value and utility to users other than ABI. We noted that if it
was not, BPSS could bring about the very problems the Commission
sought to avoid when it adopted its separation requirements.24 For
example, AT&T could impose rates for BPSS use of DIJS lines that
favor ABI over its competitors who secure their own packet switches
and also use DDS lines to connect those switches. In addition, cross-
subsidization could occur if AT&T were to underprice BPSS, thereby
lowering the cost to ABI of providing AIS, and then make up this
deficit through other regulated services.

22. In order to address the concerns raised in the Commission’s
BPSS decision, AT&T has made a number of significant changes to
Tariff 270 and to the service itself. The revisions to Tariff 270
alleviate the problems we pointed out that potential customers, who

necessary to establish the interface to the service. In light of the foregoing
discussion, this petition is moot.
91 Ft~C2d at 15.

22 Id.
2~ Id.
24 Id, at 16.
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would likely be ABI’s competitors, would be faced with in ordering
service from AT&T.25 In addition to removing or revising tariff
provisions which could discourage potential customers other than
ABI, AT&T has made certain changes to the service itself which
should make it more attractive to other customers, and thus a more
general offering. One such change is that AT&T would now allow
unrelated users to share a BPSS facifity rather than requiring, as
before, a single user to subscribe to an entire device. Tariff 270 now
permits a BPSS subscriber to lease as few or as many ports on a
BPSS facility as it requires.26 A second change in BPSS is that 9.6
kbps ports will now be available to subscribers, in addition to
previously proposed 56 kbps ports. Through these changes in the
BPSS offering, AT&T has lowered the entry threshold for users and
broadened the base of appeal for this service. We find these changes
to be significant improvements responsive to the concerns raised in
the BPSS decision.

23. Another problem raised in our BPSS decision was that
AT&T’s use of DDS transmission facilities could favor ABI over its
competitors who secure their own packet switches and also use DDS
lines to connect those switches.27 Under that scheme, when a DDS
customer terminated a DOS line at the premises of a customer, user
or 0CC, the DDS customer was to be charged $908.00 per month. On
the other hand, the charge to terminate a DDS line at an AT&T
central office for the purpose of connecting to BPSS would be only
$180.00 per month. We determined in the BPSS decision that this
rate structure could result• in significantly lower overall charges to
ABI for DDS connections in its packet network than its competitors

For example, AT&T deleted the provision which allowed it discretion to establish
an installation date on a service by service basis, and by which it disclaimed
responsibility to the customer if such date was not met. AT&T also removed the
provision which afforded it discretion to accommodate customers’ requests for
special service features and arrangements. The final provision which gave us
concern was Section 2.5.6 of the proposed tariff, which gave AT&T the right to
require very large deposits as a guarantee that charges would be paid by the
customer. While deposit provisions are standard in AT&T tariffs, we noted in the
BPSS decision that the deposit could be required where the customer intended to
take service only for a “limited period,” and that in such cases the deposit could
be applied as an advance payment of the customer’s bill. These latter provisions
did not comport with standard tariff practice. For one, no definition was given for
the term “limited time,” so the customer would not know the exact meaning of
this provision. For another, deposits are not synonymous with advance payments,
and making them so could deprive a customer of its rightful interest on the
deposit. AT&T has corrected these problems in Tariff 270. In Section 2.6.6, AT&T
has deleted the phrase “limited time,” and now specifies the advance payment. In
addition, AT&T has treated advance payments and deposits as two separate
charges in two separate provisions.

26 Although AT&T does propose a minimum usage charge, the charge does not
appear to be of sufficient magnitude to discourage entry on the part of medium~
sized customers.
91 FCC2d at 16.
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would pay for D]JS connections to their own packet switches. In so
doing, we referred to a letter from the Chief, Tariff Division,
Common Carrier Bureau, dated March 10, 1982 on this same
subject.28 AT&T in this filing has eliminated any rate differences for
DDS access lines by charging $908.00 per month for all 56 kbps DDS
lines.29 Thus, it has sought to ensure that charges to ABI for DDS
connections will be in line with charges ABI’s competitors must pay
for DDS connections to their own packet switches.

24. In view of the changes to BPSS discussed above, AT&T has
moved the BPSS service toward the Commission goal of having a
packet service with general utility for the network, rather than an
offering with utility only for ABI. As the service matures we are
hopeful that it will evolve even further as a general offering.

25, AT&T has not publicly announced plans to develop BPSS
ini~o a switched common user offering and we are not requiring it to
do so at this time. However, we believe that no technological reasons
exist to prevent AT&T from providing a more common user oriented
packet switching service without the leasing of dedicated transniis
sion lines. Some carriers already offer similar services and the
communications industry is continuing to develop ways to reduce the
user’s entry threshold for X.25 networks. For example, there are
presently proposals under consideration to allow ~dial up” access
from the MTS network. In addition, manufacturers have recently
announced end user terminal component attachments that will
interface directly into X.25 networks. We recognize, though, that the
economic justification for a common user service might arise from
first fulfilling the more specialized needs of large users. However, we
believe it not unlikely that in the future, as the service matures,
smaller users will find it increasingly attractive. We expect that
AT&T will respond to such market demands by adopting tariff
changes which would accommodate such smaller users. For example,
as already suggested, one way to make BPSS a more generally useful
service offering would be to develop it into a fully implemented
common user service that could be tariffed on a message use basis.
To monitor developments, we order AT&T to report on any expected
or proposed changes in BPSS forecast for the coming year. This
report must be submitted no less than 60 days in advance of any

~ In this letter, it was noted that the Commission’s decision in Docket No. 20288,
relating to DDS, required that the rate structures which applied to Tariff 260
services also apply to DDS.
This $908.00 per month charge is the rate for a DDS access line currently in effect
in Tariff 267. AT&T, in this filing, has proposed to apply this rate, rather than the
$180.00 rate initially proposed, to DDS terminations in its central offices for
purposes of connecting to BPSS.
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proposed change. AT&T may either file this report separately or
include it in its yearly Section 214 blanket authorization flung.30
However, any proposed change included in AT&T’s blanket authori
zation filing may not take effect less than 60 days from the date of
that filing. The staff shall instruct AT&T as to the format and
content requirements of this report.

26. In response to the petitioners’ claims that BPSS is not a
common carrier service, but instead is an offering of customer
premises equipment (CPE), AT&T argues that such finding would
preclude AT&T’s provision of commonly accepted basic services such
as Common Control Switching Arrangement (CCSA), Enhanced
Private Switched Communications Service (EPSCS), Switched Cir
cuit Automatic Network (SCAN) and Central Office Centrex. We
agree with AT&T that BPSS is not GRE, but rather, as in the case of
the other services mentioned above, part of the network.3’ (See note
16, supra, for additional discussion).

D. Tariff Concerns

27. While AT&T has corrected the tariff problems we identified
in our BPSS decision, AT&T’s revised and modified filing contains
certain new tariff provisions which raise a number of additional
concerns. Because we have in this order resolved our fundamental
difficulties with BPSS, we hope to allow the related tariff to go into
effect on short notice and thus allow service to the public to begin.
We therefore take this opportunity to point out here our remaining
specific tariff concerns so that AT&T may take action to solve our
problems without lengthy and time-consuming tariff investigation
and suspension procedures.

28. Our first problem relates to proposed Section 6.2.3.C, where
AT&T would now require a minimum of twelve months notice, in
writing, prior to discontinuance of BPSS. This twelve month notice
of discontinuance requirement would apply even if a customer has
had the service for a number of years. If notice is not given, the
recurring charge for service would continue to apply for a period of
twelve months from the date AT&T received notice, whether or not

~‘° The blanket filing technique permits AT&T to receive Section 214 authorization
for the major part of its annual construction in a single filing. See 47 C.F.R. §
63.06.
Notwithstanding the above, however, we intend to scrutinize BPSS once it is
actually offered to the public under tariff to ensure that it is indeed a generally
useful and available service. We wish to ensure that BPSS does not become a
means by which AT&T could favor unreasonably its unregulated subsidiary, ABI.
Should BPSS be used almost exclusively by ABI, serious questions would arise as
to whether the service was communications common carriage at all. See NASA,
61 FCC 2d 56 (1976). Should BPSS be used almost exclusively by ABI, the
Commission will consider taking further steps to ensure that there are no
unreasonable barriers, tariff or otherwise, blocking the ability of the general
public to use this service.
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the customer continued to take service. Such a notice period would
appear to severely limit a BPSS customer’s ability to make rational
economic decisions based upon the availability of alternative offer
ings, technologies and prices, and would, furthermore, discourage
new customers from taking the service. By holding a customer to the
service for a twelve month period, regardless of use, AT&T would in
effect restrict the ability of its customers to take advantage of other
carriers’ similar offerings that might be available at lower prices, or
that might provide more efficient and economical service because of
new technology.

29. Furthermore, AT&T in this filing has not explained how this
notice requirement is related to costs. Nor has it given any
justification for the need for twelve months notice from an operation
al standpoint. Another difficulty we have with this requirement is
that AT&T is silent as to whether, if replacement customers for
BPSS facilities are available, a subscriber would still be bound to pay
for service for the full twelve months following notice. Finally,
AT&T says that its facilities plans are updated monthly. Thus, it
would seem that AT&T’s plans for reuse of facilities should be
subject to demand considerations, and that AT&T has the ability,
when demand warrants, to make facilities available in less than
twelve months time.

30. We are aware that the marketing problem which AT&T
seeks to overcome with this twelve-month notice provision is a
common one, though varying in degree, to all private line or
dedicated services. With the exception of the recently filed Terrestri
al Digital Circuits (TDC) tariff,32 which became effective March 17,
1983, however, AT&T has imposed no similar tariff conditions on
other private line services such as Series 2000 and 3000 voice-grade
channels, CCSA or other services contained in Tariff 260. Even in
the case of TDC, moreover, the required notification period prior to
termination is three months. In view of the fact, therefore, that there
are other ways for AT&T to recover costs associated with time lapses
caused by service discontinuance, we are very concerned that the
ratemaking techniques proposed here will pose a significant obstacle
to market entry, arbitrage,33 and particularly, achievement of our
stated goal of making BPSS a more generally useful service. For all

“ See note 5, supra.
“ We believe the twelve.month notice requirement would discourage resale,

sharing and arbitrage. Arbitrage, in the Commission’s regulatory scheme, is seen
not as a means of developing vested interests, but as a way of bringing rates into
line with competitive pricing patterns. Once the forces of arbitrage and/or
sharing make the maintenance of monopoly-type rates infeasible, we expect that
the initiator of these rates will eliminate the discrimination and the opportunity
for arbitrage. In such circumstances, the reseller would suddenly have nothing to
offer and its customers would migrate, as rapidly as possible, back to the
underlying carrier’s service. Under AT&T’s proposal, at such point in time the
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of the above reasons, we have significant problems with the proposed
twelve-month notice requirement. We believe that AT&T can
propose a substantially shorter notice period that would partially
accomplish its marketing goals without unduly interfering with
Commission policy.

31. A second new tariff provision which we believe has not been
justified and could discourage potential users is proposed Section
6.2.4.A. That section states that if a customer’s requirement for ports
at one BPSS location exceeds the available capacity of that switching
arrangement, an additional switching arrangement may be required
in order to provide the requested number of ports. When this occurs,
trunks are required to connect the newly installed switching
arrangement to the existing switching arrangement. Under AT&T’s
tariff scheme, the last customer to gain access to a BPSS switch must
pay for the trunk which AT&T claims is required to connect the two
BPSS switches. It would appear, on the basis of information before
us, that these intermachine trunks would be useful for other
functions in addition to satisfying the dedicated communications
requirements of a single customer. Even if this were not the case, we
would question whether it is reasonable to charge one customer more
than another even though the two would effectively receive the same
service, i.e., the same number of switching ports with the same
functional capabilities. In view of the fact that BPSS is represented
as a general tariff offering this practice raises questions of equity
and discrimination. We expect therefore that AT&T will explain why
it believes the above practice to be reasonable, or, failing to do so,
will eliminate it and distribute the attendant costs over all custom
ers.34

32. Review of the support material AT&T provided with its
illustrative tariffs raises two methodological concerns. Our first
concern relates to AT&T’s support for the BPSS minimum monthly
usage charge.35 As proposed, this monthly charge is $1,150 per access
port, or 852 kilopackets of usage. AT&T developed this charge by
determining the average monthly revenue per switch over a three-
year planning period, from 1983—1985, and then dividing that
amount ($128,800) by the average number of available access ports
(112) per switch over the 18 month period from 1983 to mid-1984.
According to AT&T’s own projections, however, the number of access
ports per BPSS switch is to be increased through the end of 1985, and
this increased number of ports would raise the average number of

reseller would be left without customers and yet would face the necessity to pay
for a full year of unused service.

‘~ AT&T should also revise Section 6.2.6.B to indicate whether the minimum
monthly usage charge required by Section 6.2.4.B.4 applies when a customer tests
its equipment before beginning service.

~“ See Volume 2, Section 5 of Basic Packet Switching Service, Description and
Justification, November 1982.
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ports per switch to 115, consequently lowering the average monthly
charge. Thus, AT&T’s use of different time periods to derive average
monthly use per access port is clearly erroneous. In filing its BPSS
tariff offering, AT&T should correct this methodology and use the
same time period to determine the average number of access ports
and the average monthly revenue.38

33. The second methodological problem relates to the develop
ment of the minimum usage charge, one purpose of which is to
ensure that the revenue requirement necessary to cover AT&T’s
switch investment and expenses will be recovered even if no usage
occurs. In deriving this charge, AT&T has simply divided the average
monthly switch revenue requirement by the number of access ports.
We believe that this methodology sets the minimum usage charge at
a significantly higher level than is needed to guarantee AT&T’s
revenue requirement. This is so because many access ports can be
expected to substantially exceed the minimum usage level, thereby
contributing more than an average amount of revenues. If customers
were assessed the minimum usage charge for all remaining parts,
even if they did not have the average amount of usage, AT&T would
have realized more than its total BPSS switch revenue requirement.
Therefore, AT&T could safely reduce the minimum usage require
ment, a measure which would also have the salutory effect of
lowering the entry threshold to potential BPSS customers. A
preferable way to compute the minimum charge would be to
construct a distribution of usage and develop rates based on that
distribution, such that the aggregate revenues equal the total BPSS
switch revenue requirement. In filing its revisions to Tariff 270, we
expect AT&T to conduct such an analysis or demonstrate why its
current method is appropriate.

34. Finally, with respect to tariff issues, we note that AT&T has
proposed revisions in recognition of the Commission’s concerns
regarding potential imbalances iii rates between DDS connections to
BPSS, and DDS connections to packet switches located on customer
premises. These revisions would provide for identical charges
whether a DDS channel is terminated at the premises of a customer
or within a telephone company office for connection to BPSS. This
rate structure is said to ensure equal treatment of ABI and its
competitors in the provision of DDS by AT&T. We consider this to be
an extremely important change and we would be quite concerned if
AT&T, at a later date, attempted to reinstitute different pricing
techniques for BPSS terminations in the central office and customer
premises terminations. To understand our concern here, some
background is necessary. Private line service, as defined by the

A rough calculation indicates that by considering the addition of these ports, the
proposed minimum monthly usage charge would be reduced by about $30 per
access port.
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telephone company for many years, is the offering of a dedicated
channel extending between and among service points designated by
the customer. In certain cases, one of the points or locations
designated by the customer is an AT&T central office. For example,
a CCSA switch located in the telephone company central office is
considered a customer designated channel termination point. Histor
ically, rates and rate structures for interstate private line services
have generally not differentiated between customer and telephone
company channel termination points. In other words, the rate has
been the same to terminate a channel at a telephone company office
as for any other customer designated location. As noted above, in its
March 1982 BPSS proposal, AT&T departed from this historical
ratemaking practice by devising a pricing structure which singled
out telephone company points for special rate treatment.

35. We questioned this pricing approach in the BPSS decision for
two reasons. First, we believe that there are significant public
interest concerns if AT&T merely singles out BPSS central office
terminations for independent rate treatment, while charging a
single averaged rate for all other terminations.37 The second reason
which prompted us to criticize AT&T’s rate structure was our
recognition that ABI was likely to be at least the principal user of
BPSS for the immediate future. Since any rate advantages accorded
BPSS would immediately inure to the benefit of AT&T’s subsidiary,
AT&T had a clear incentive to discriminate in favor of BPSS when
pricing the associated private line channels to the detriment of other
enhanced services providers who also rely on AT&T transmission
services. We were therefore concerned that AT&T’s rate structure
could undermine the separation policy objectives of Computer II.

36. In addition to finding that AT&T’s modifications to the BPSS
tariff should make the service more attractive to potential customers
other than ABI, our conclusion that the public convenience and
necessity requires us to grant AT&T’s application also rests upon the
elimination of special rate treatment for the BPSS channel termina
tion. Thus, as indicated above, we would have considerable problems
if AT&T were later able to implement a DDS rate structure which
gave special treatment to BPSS terminations.38

It appeared, furthermore, from AT&T’s initial filing that the $180 charge would
have applied even in cases where the BPSS machine and the DDS channels
terminate at different central offices.

‘~ Our concern here should not viewed as disallowing separate charges for service
functions—e.g., special testing, intra-office or cross-office connections—performed
at the central office pursuant to a customer’s request. Also, as competition in the
marketplace evolves, our overall policies on ratemaking and interconnection will
be continuously monitored to insure that a fair equilibrium exists which does not
unreasonably disadvantage any competitor, including AT&T.

94 F.C.C. 2d

HeinOnhine -- 94 F.C.C.2d 65 1984 628



66 Federal Communications Commission Reports

E. Other Issues

37. We consider now the various proposals made by petitioners
to condition AT&T’s Section 214 authorization. Telenet proposes
that our grant restrict the sharing of BPSS facilities between AT&T
and the BOCs. Telenet argues that AT&T-BOO sharing would
,preclude AT&T’s competitors from having equal access to the BOO
portion of the BPSS facilities. Because AT&T has indicated in its
Reply that it does not intend to share BPSS facilities with the BOOs,
it is not clear that such a condition is needed. Any future BPSS
sharing decisions would be subject to full regulatory scrutiny.
Telenet also proposes that we include language in our grant to
require that interconnection of BPSS with other packet networks be
accomplished by a publicly accepted interface standard such as
CCITT’s X.75 recommendation.39 Because no equal access or inter
connection policy for digital and packet networks has been imple
mented, it would be inappropriate to adopt the proposal offered by
Telenet. Moreover, this issue is now the subject of General Docket
No. 80—756, and is thus more appropriately considered in that
proceeding.4° Accordingly, we reject Telenet’s proposed condition.41

38. In its comments, IBM proposes that we limit our grant of
AT&T’s authority to those specific services described in the applica
tion. IBM argues that an imprecise grant at this time may cause
AT&T to assume that it has ~carte blanche” authority to provide any
service using BPSS facilities it chooses. We are aware that the 3B20
processor used in BPSS is a versatile, programmable instrument that
might be configured through software changes to provide services
that as vet have not been contemplated. Considering the competitive
environment, the limited regulatory control of current standards
organizations in the United States, and the evolutionary response of
standards to new technology, we would expect that the nature of
BPSS services could change. The impact of such services could
require Commission attention. At the very least, the public interest
requires that the Commission be afforded an opportunity to examine
new BPSS service offering in light of the competitive environment at
the time such services are contemplated.42 We anticipate that the
means for review of such proposals is through Section 214. There
fore, we will restrict AT&T’s BPSS offering to those services

Terminal and Transit Control Procedures and Data Transfer System on Interna
tional Circuits Between Packet Switched Data Networks, FASCICLE VIII.3 - 1980
CCfl1~ Yellow Books.

~° Digital Communications Protocols, Docket No. 80—756, Notice of Inquiry, 83 FCC
2d 218(1980).

41 We need not consider in this proceeding IDCMA’s comment concerning the
Customer Service Unit as part of AT&T’s DDS service offering. This matter is
currently under consideration in Docket No. 81—216.

.12 See MCI Telecommunications Corp. v. FCC, 561 F.2d 365 (D.C. Cir. 1977), cert.
denied, 434 U.S. 1040(1978) (Execunet I).
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described in its August 1981, PUB54O1O Technical Publication. We
also believe this condition satisfies CBEMA’s concern regarding
Commission jurisdiction to consider further service offerings.43

39. In our BPSS decision, we found that BPSS could create
channels of communications within the meanings of Sectiozi 214(a) of
the Act, and we therefore required that AT&T apply for certification
pursuant to Section 214 of the Act. In this proceeding, which is in
response to AT&T’s Section 214 application, we make the requisite
public interest finding with regard to BPSS. Implicit in our
acceptance of the application for filing, and by our discussion herein,
we find that BPSS is a basic service under Section 64.702 of our
rules.

V. Conclusion

40. Our finding that grant of this application will serve the
public interest, convenience and necessity is the result of a balancing
of severaLconsiderations. See paras. 11—14 supra.

41. Having reviewed and considered AT&T’s request for authori
ty to provide BPSS, as well as the arguments offered by the several
petitioners, we find no technical or legal reasons that can be
construed as violations of our Computer II policies.

42. Accordingly, in view of the considerations expressed above,
IT IS ORDERED that the petitions to deny filed by CBEMA,
TYMNET and TELENET ARE DENIED.

43. Further, IT IS CERTIFIED, subject to the conditions in
paragraphs 25 and 38 above, that the public convenience and
necessity would be served if the Basic Packet Switching Service is
offered as part of the basic network service as proposed in applica
tion W-P-C-4841 and as described in PUB54O1O, August 1981.
Therefore, IT IS ORDERED, pursuant to Section 214 of the
Communications Act, that the American Telephone and Telegraph
Company IS HEREBY AUTHORIZED to provide the services as
specified in the captioned application.

44. IT IS FURTHER ORDERED, that the September 1982
petition for limited reconsideration and clarification filed by CBE
MA is DISMISSED AS MOOT (See Note 20, supra), and that the
March 1983 petition for rulemaking filed by CBEMA IS DENIED
(See note 1, supra).

45. The applicant is afforded 31 days from the date of release of
this order to decline this authorization as conditioned. Failure to

~‘ Tymnet also proposes that, to minimize the effects of AT&T’s disclosure of
information to ABI, the separate subsidiary be barred from using BPSS for a
period of eighteen months, or until a competitor of ABI uses BPSS, whichever is
less. The Commission has recently resolved this argument in a separate
proceeding that clarifies the Computer II disclosure rule. Computer and Business
Equipment Manufacturers Association, Report and Order, FCC 83—182, Mimeo
No.33209, at paragraphs 66—68, released May 9, 1983.
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respond within that period will constitute formal acceptance of the
authorization as conditioned.

FEDERAL COMMUNICATIONS CoMMISSIoN
WILLIAM J. TRICARICO, Secretaiy
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1. INTRODUCTION

1, In this Notice of Proposed Rulemaking (Notice), we examine issues relating to
services and applications making use of Internet Protocol (IP), including but not limited to voice
over If (VoW) services (collectively, “IP-eriabled services”). We seek comment on the impact
that ll’-enabled services, many of which are accessed over the Internet, have had and will
continue to have on the United States’ communications landscape. As a truly global network
providing instantaneous connectivity to individuals and services, the Internet has transcended
historical jurisdictional boundaries to become one of the greatest drivers of consumer choice and
benefit, technical innovation, and economic development in the United States in the last ten
years. We acknowledge that it has done so in an environment that is free of many of the
regulatory obligations applied to traditional telecommunications services and networks. Carriers
have begun to realize efficiencies associated with utilization of IP in both the backbone and the
“last mile” of their networks. Customers are beginning to substitute IP-enabled services for
traditional telecommunications services and networks, and we seek comment on the rate and
extent of that substitution. Increasingly, these customers will speak with each other using VoIP
based services instead of circuit-switched telephony and view content over streaming Internet
media instead of broadcast or cable platforms. By doing so, they will change, fundamentaily,
their use of these applications and services — consumers will become increasingly empowered to
customize the services they use, and will choose these services from an unprecedented range of
service providers and platforms.

l Specifically, the scope of this proceeding — and the term “IP-enabled set-vices,” as it is used here — includes
services and applications relying on the Internet Protocol family. IP-enabled “services” could include the digital
communications capabilities of increasingly higher speeds, which use a number of transmission network
technologies, and winch generally have in common the use of the Internet Protocol. Some of these may be highly
managed to support specific communications functions. IP-enabted “applications” could include capabilities based
in higher-level software that can be invoked by the customer or on the customer’s behalf to provide functions that
make use of communications services. Because both of these uses of I? are contributing to important
transformations in the communications environment, this Notice seeks commentary on both, and uses the term “IP
enabled services” to refer to “applications” as well as “services.” Recognizing the broad scope entailed by this
definition, we invite comment below on how we might more rigorously distinguish those specific classes of IP—
enabled services, if any, on which we should focus our attention. We emphasize, however, that this Notice does not
address standard-setting issues f~r the Internet Protocol language itself, which are snore appropriately addressed in
other bra, or other items outside this Commission’s jurisdiction, such as Internet governance.
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2. This Commission must necessarily examine what its role should be in this new
environment of increased consumer choice and power, and ask whether it can best meet its role
of safeguarding the public interest by continuing its established policy of minimal regulation of
the Internet and the services provided over it.2 To that end, we invite comment on IP-enabled
services available today and those expected to become available in the future. We seek comment
on how we might distinguish among such services, and on whether any regulatory treatment
would be appropriate for any class of services.

3. In other proceedings, we have recognized the paramount importance of
encouraging deployment of broadband3 infrastructure to the American people.4 As broadband
facilities have proliferated, communications services and networks have increasingly taken
advantage of’ the efficiencies associated with translating data into IP packets running over the
same network infrastrucmres.5 As discussed below, enterprises are already relying heavily on
IP-based applications to facilitate both internal and external communications.6 Moreover,

2 We note that IP-enabled services, as we define this term, are typically provided over broadband facilities, but

could ride on narrowband facilities. It appears that as IP-enabled services become more sophisticated and high-
speed facilities proliferate, these services will predominantly be provided on broadband platforms, including
wireline, cable, wireless, and satellite facilities, and perhaps new platforms not widely used at present. See, e.g.,
Inquiry Regarding Carrier Current Systems, including Broadband over Power Line Systems, ET Docket No. 03-
104, Notice of inquiry, 18 FCC P.cd 8498 (2003) (seeking commein on technical issues relating to provision of
broadband over power line facilities).

We use the term “broadband” to signify “advanced telecommunications capability and advanced services,”
which we have defined, for the purposes of our section 706 Reports, as those services having the capability to
support both upstream and downstream speeds in excess of 200 Kbps in the last mile. inquby Concerning the
Deployment ofAdvanced Telecommunications Capability to All Americans in a Reasonable and Timely Fashion,
and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the Telecommunications Act of1996,
Third Report, 17 FCC Red 2844, 2850-51, pars. 9 (2002) (internal quotations omitted) (Third Section 706 Report);
accord inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a
Reasonable. and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the
Telecommunications Act of 1996, Second Report, 15 FCC Red 20913, 20919-20, pars. 10 (2000) (Second Section
706 Report). The Cow.mission also has “denominaie[dl as ‘high-speed’ those services with over 200 kbps
capability in at least one direction.” Second Section 706 Report, 15 FCC Red at 20920, pass. 11; accord Third
Section 706 Report, 17 FCC Red at 2850-51, pars. 9.

See~ e.g., Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, Universal
Service Obligations of Broadband Providers, CC Docket Nos. 02-33, 95-20, 98-10, Nctice of Proposed
Rulemaking, 17 FCC Red 3019,3020-21, pars. 1(2002) ( Wireline BroadbcmdNPRM).

See infra Part ll.A.

See infra Part ILA. For, example, more and more businesses are moving to VoIP solutions in lieu of PBXs and
other traditional facilities to manage their communications. See, e.g., Nortel Networks & Verizon Communications,
Verizon Selects Nartel Networks to Accelerate Building of Nation s Largest Converged, Packet-Switched Wireline
Network Using Voice-Over-IP Technology, Press Release at 3 (ian. 7, 2004) (stating that Verizon and Nortel intend
to market Vat? upgrades to Verizon’s existing PBX customers and to migrate them away from existing legacy
PBXS to Verizon’s converged I? network).
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providers offering VoW services7 are beginning to challenge traditional telecommunications
carriers in residential markets — and even today use 1P to transport residential interexchange
calls, often unbeknownst to end users.5 The increasing deployment of broadband facilities
therefore has prompted the development of services and applications that provide broader
functionality and greater consumer choice at prices competitive to those of analogous services
provided over the public switched telephone network (PSTN). Many observers predict that,
before long, providers will be able to integrate voice and real-time video to provide new
capabilities and service offerings.9 The development of such services is likely to prompt
increased deployment of wireline, cable, wireless, and other broadband facilities’0 capable of
bringing 1P-enabled services to the public, which in turn, we expect, will prompt further
development and deployment of such services. This process may challenge the central role that
legacy technologies have played in American communications for over 100 years.’1

4. But VoIP services are not necessarily mere substitutes for traditional telephony
services, because the new networks based on the Internet Protocol are, both technically and
administratively, different from the PSTN. Whereas the PSTN is designed to meet the analog
communications requirements of two-way voice conversations, IP networks are designed to meet
the short-btiiut digital data communications requirements of computing networks. Whereas the
PSTN’s design is logically and physically hierarchical, utilizing highly centralized signaling
intelligence to connect parties to a communication, II’ network design is “flat,” distributing
network intelligence and permitting highly dynamic and flexible routing that takes into account
network delays, changes in loads, and changes in topology.’2 And whereas enhanced
functionalities delivered via the PSTN typically must be created internally by the network

While we adopt no formal definition of “VoIP,” we use the term generally to include any IP-enabled services
offering real-time, multidirectional voice functionality, including, but not limited to, services that mimic traditional
telephony.

See infra Part fl.A.

~ SeeinfraPartll.A.

~ See, e.g., supra note 2.

According to industry data compiled by the Commission, interstate access minutes have declined significantly
in recent years; industry watchers expect Vol? to hasten the decline. See Univereal Service Monitoring Report, CC
Docket No. 98-202, Table 8.2 (Dec. 22, 2003) (interstate switched access minutes declined to 486.0 billion minutes
in 2002 from 538.3 billion interstate minutes in 2001, and interstate switched minutes declined to 113.8 billion in
the first quarter 2003 from 124.8 billion in the first quarter of 2002); see aiw Peter Grant & Almar latour, Circziil
Breaker: Battered Telecams Face New Challenge: Internet Calling— The “Pac-Man’ ofProtocols, Wall SL L, Oct.
9, 2003, at Al (stating that VoIP poses a “credible threat” to established telecommunications carriers) (Grant &
Latour); Dan Richman, Internet Phone Calls Entice Conswners, Industry, Seattle Post Intelligencer (last modified
Dec. 12, 2003) <http-//msnbc.nssn.com/id/3690595/> (given the low cost of VoIP, business of land-line carriers is
threatened).

° Applications requiring segmented data to arrive in sequence and without error generally rely on a higher-level

end-to-end protocol such as the Transmission Control Protocol (TCP).
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operator and are often tied to a physical termination point, IP-enabled servicescan be created by
users or third parties, providing innumerable opportunities for innovative offerings competing
with one another over multiple platforms and accessible wherever the user might have access to
the IF network)3 The rise of IF thus challenges the key assumptions on which communications
networks, and regulation of those networks, are predicated: Packets routed across a global
network with multiple access points def~’ jurisdictional boundaries. Networks capable of
facilitating any sort of application that programmers can devise have empowered consumers to
choose services they desire rather than merely accepting a provider’s one-size-fits-all offering.
In this Notice, we seek comment on whether the proliferation of services and applications
utilizing a common protocol may permit competitive developments in the marketplace to play
the key role once played by regulation.

5. For all these reasons, the changes wrought by the rise of LP-enabled
communications promise to be revolutionary. These developments are expected to reduce the
cost of communication and to spur innovation and individualization, giving rise to a
communications environment in which offerings are designed not to fit within the limitations of
a legacy network but rather to provide each end user a highly customized, low-cost suite of
services delivered in the manner of his or her choosing. 1P-enabled services generally — and
VoIP in particular — will encourage consumers to demand more broadband connections, which
will foster the development of more IP-enabled services. IP-enabled services, moreover, have
increased economic productivity, and growth, and bolstered network redundancy and resiliency.
Our aim in this proceeding is to facilitate this transition, relying wherever possible on
competition and applying discrete regulatory requirements only where such requirements are
necessary to fulfill important policy objectives. We expressly recognize the possibility that we
ultimately will need to differentiate among various iF-enabled services. For example, much of
the telecommunications regulation implemented by the Commission had its roots in seeking to
control monopoly ownership of the PSTN. To the extent the market for IF-enabled services is
not characterized by such monopoly conditions, we seek comment on whether there is a
compelling rationale for applying traditional economic regulation to providers of IP-enabled
services. As discussed below,’4 other aspects of the existing regulatory framework — including
those provisions designed to ensure disability access, consumer protection, emergency 911
service, law enforcement access for authorized wiretapping purposes, consumer privacy, and
others — should continue to have relevance as communications migrate to iF-enabled services.
Because we do not prejudge these issues, however, this Notice asks broad questions covering a
wide range of services and applications, and a wide assortment of regulatory requirements and
benefits, to ensure the development of a full and complete record upon which we can arrive at
sound legal and policy conclusions regarding whether and how to differentiate between 1P.

° Indeed; while a century of PSTN development has given rise to relatively few opportunities for user

customization, a mere decade of widespread commercial use has produced a dizzying array of IP-enabled services,
ranging from presence management to multimedia conferaricing to unified messaging, as discussed in greater detail
below.

‘~ See infra Part V.B; Part VIA.
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enabled services and traditional voice legacy services, and how to differentiate among 1P-
enabled services themselves. As discussed above, fencing off IF platforms from economic
regulation traditionally applied to legacy telecommunications services would not put them
beyond the reach of regulations designed to promote public safety and consumer protection
(such as E91 1) or other important public policy concerns. Instead, this proceeding is designed to
seek public comment on future decisions that would start from the premise that IP-enabled
services are minimally regulated.

6. The remainder of this Notice is organized as follows. In Part II, we describe the
evolution of the IP-enabled services falling within the ambit of this proceeding,” and set forth
the legal framework against which we consider the appropriate regulatory treatment, if any, for
these services.’6 In Part UI, we seek comment on whether it would be appropriate to establish
categories of IP-enabled services, based on important distinguishing charaóteristics, and ask
commenters to propose specific grounds on which such categorization, if appropriate, should be
pursued.” Part IV examines the jurisdictional issues associated with VoIP and other IP-enabled
services and seeks comment on whether to extend the application of the Commission’s ruling
that a certain type of VoIP offering is an unregulated information service subject to federal
jurisdiction.’8 Part V seeks comment~ on the appropriate legal and regulatory framework for
categories of IP-enabled services identified by commenters.’9 Specifically, we seek comment on
the appropriate legal classification of each type of IP-enabled service,~ and then on the necessity
of applying specific regulatory requirements or benefits to those specific categories.2’ Part VI of
this Notice addresses the applicability of several other regulatory requirements and the
implications that our decisions here might have for rural carriers as well as for international and
numbering issues.”

IL BACKGROUND -

7. Our consideration of the critical legal and regulatory questions posed in this
Notice is necessarily informed by the specific technological evolution of the services at issue and

“ See infra Part ILA.

6 See infra Part 11.B.

‘~ SeeinfraPartlll.

‘~ See infra Part IV; Petition for Deciaraioiy Ruling that pulver.com ‘s Free World Dialup is Neither
Telecommunications Nor a Telecommunications Sertice, WC Docket No. 03-45, Memorandum O9inion and Order,
FCC 04-27 (rel. Feb. 19,2004) (Pulver Declaratory Ruling).

“ SeeinfraPartV.

20 See infra Part V.A.

21 SeeinfraPartV.B.

“ SeeinfraPartVl.
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the specific legal framework under which we exercise our jurisdiction over interstate and
international communications, in this section, we first briefly describe the history of IF-enabled
services — a history characterized by explosive growth and, recently, the advent of offerings that
promise to transform the communications environment — and then discuss the legal context in
which we consider the questions posed by those offerings.

A. Technological and Market Evolution of IP-Enabled Services

8. The rise of the internet has flmdasnentalIy changed the ways in which we
communicate by increasing the speed of communication, the range of communicating devices,
and the platforms over which they can send and receive. This growth has been~ possible because
the Internet employs an open network architecture using a comn~on protocol — the Internet
Protocol, or IF — to transmit data across the network in a manner fundamentally different than the
way in which signals transit a circuit-switched service?2 Whereas circuit-switched networks
generally reserve dedicated resources along a path through the network, IP networks route traffic
without requiring the establishment of an end-to-end path. A telephone call placed over a
circuit-switched network typically requires resources to be reserved along the path between both
parties for the entire duration of the call, even if the amount of information being transferred
does not require the full bandwidth of the facilities.24 In contrast, in Internet Protocol
networking, data is segmented into packets which are individually addressed and then
transmitted over a series of physical networks which may be comprised of copper, fiber, coaxial
cable, or wireless facilities?5 When packets are transmitted via IF between two points, the

In essence, the Internet is a global, packet-switched network of networks that are interconnected through the
use of the common network protocol — IP. The Supreme Court has described the Internet as “an international
network of interconnected computers.” Rena v. ACLU, 521 U.S. 844, 849-50 (1997). No single entity controls the
internet, for it is a “worldwide mesh or matrix of hundreds of thousands of networks, owned and operated by
hundreds of thousands of people.” John S. Quarterinan & Peter H. Salus, Jiow the Internet Works (visited Dec. 17,
2003) <http:/lwww.mids.orglworks.htsnl>.

24 See Presentation by Christopher Rice, SBC Senior Vice.President, to FCC Staff, VoJP Telephony Discussion at

4 (Nov. 19, 2003) (SEC Nov. 19 Presentation) (“Trunk circuit held up between Phone A and Phone B for length of
call”). This presentation, and all other cited presentations to Cornniission staff; have been filed in this docket (WC
Docket No. 04-36) for public inspection.

~ See Living Internet: Routing (visited Dec. 17, 2003) <http:fulivinginternet.cons/i)iw route.htrn> (1? is used to

transfer packets between networks); Living internet: How Packets Work (visited Dec. 17, 2003)
<http://livinginternet.com/iJiw_paekctpacket.htni> (How Packets Work) (explaining how IF creates data packets
and addresses them). The routers, which are computers connected to the IF network, examine the address on each
I? packet, and, using a routing conflguratiois table, decide to which other router in the network the IP packet should
be sent. Each router in the network constantly communicates with the other routers, permitting each router to know
whether the other router is active and the amount of traffic the other router is canying. See Curt Franklin, How
Routers Work (visited Dec. 1?, 2003) <http:Ilconsputer.howstuflkvorks.comlrouter6.htrn> (How Rauters Work).
This information permits the routers to decide which route to use to send an IP packet toward its ultimate
destination. See Living Internet: How Switching Works (visited Dec. 17, 2003)
<http:Jllivingintemet.cornfiliw_packetswitch.htni>. When the packet reaches this final destination it is unwrapped
and the data inside is used for an application.
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net’Nork does not establish a permanent or exclusive path between the points?8 Instead, routers
read packet addresses individually, and decide — sometimes on a packet-by-packet basis — which
route to use for each packet?7 Thus, the routes that packets will take to the same destination may
vary, depending on the best muting information available to the routers?8 Indeed, packets
traveling in the opposite direction on the return communications between the same sending and
receiving pair may follow an entirely different path. Moreover, these packets may carry any
type of inforniation for applications offering widely disparate functions, including those
thcilitating voice communications?9

9. The growth of the Internet has been accompanied by an explosion in consumer
access to a growing universe of websites, all relying on IP. Many websites have evolved into
content-rich information portals configured to serve the broad commercial, educational, political
and entertainment interests of internet users. In its initial stages, the internet was primarily
utilized for e-mail, file transfer, and — more recently — access to the world wide web.
Increasingly, the Internet is being utilized for more sophisticated uses, such as peer-to-peer file
sharing,3° instant messaging, streaming media, online gaming, and virtual private networks
(VPNs).3’ In turn, as applications proliferate and demand for Internet access services grows,
service providers continue to augment network capacity to offer faster Internet access services.32

26 See Living Internet: Packer Switching History (visited on’ Dec. 17, 2003)

<http://Iivingintemet.com/i/iw_packetjnv.htm> (IP communications do not require an “always-on, continuous
connection”).

“ See How Routers Work.

3° See id.; Living Internet: Interior Gateway Protocols (visited Dec. 17, 2003)

<http:/Jlivingintemet.com/iliw_route_igp.htnP (describing the algorithzns that routers use in deciding where to
forward a packet).

3° See How Pockets Work.

3° in the “peer-to-peer” (P2?) model, each party to a communication has the same capabilities and either party can
initiate a communication session. Applications residing on the user’s PC (or other hardware) permit the user to
connect directly to another user’s hardware without the assistance of an internet Service Provider. Now that some
in industry believe that most of the voice quality issues have been addressed, P2P voice service offerings are on the
rise. See Victor Schnee, Free Voice? Sicype’s Peer-To-Peer i.e To Be Watched?, Probe Financial Services (Oct. 27,
2003); Skype Limited, W~tai is Skype? (visited Jan, 14,2004) <http:/fwww.skype.coni/skype.html>.

n SeeinfraPartiLA.2.

32 Dial-up, or narrowband, Internet access utilizes the same PSTN infrastructure that telephone subscribers use to

place traditional circuit-switched voice calls. As mentioned above, see supra note 3, the Commission has defined
“high-speed” to describe transmission capacity capable of achieving over 200 kbps in at least one direction, and
“advanced services” as having over 200 kbps capability in both directions. The Commission has more generally
defined “high-speed” Internet as a service that “enables consumers to communicate over the Internet at speeds that
are many times faster than the speeds offered through dial-up telephone connections” and that enables subscribers to
“send and view content with little or no transmission delay, utilize sophisticated ‘real-time’ applications, and take
advantage of other high-bandwidth services.” See Applications far Consent to the Transfer of Coatrol ofLicenses
and Section 214 Authorizations by Time Warner Inc. and America Online, inc., Transferors, to AOL Time Warner
(continued,...)
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These broadband services have been deployed across multiple platforms, including those of local
exchange carriers (LECs), cable operators, direct broadcast satellite (DBS), video programming
providers and, increasingly, wireless (including WiFi) providers and electric companies using
power lines.~ In the following sections, we briefly describe a cross-section of the numerous
offerings — including not only various sorts of I? telephony, but also new and unique forms of
IP-based communication — made possible by these developments.

L Internet Voice

10. Although several provides-s carry voice calls over their backbone I? networks,
until recently, use of the Internet for the purpose of transmitting voice communications has been
limited?~’ Early ventures in peer-to-peer IP telephony were largely unsuccessful in part due to
the nature of early I? networks, which offered limited reliability and voice quality. Today,
however, as a result of improvements in technology, IP networks are increasingly being used to
carry voice communications. For example, private IP networks are used to provide an array of
communications services to enterprise customers.~ Residential users can access VoIP services

(Continued from previous page)
Inc., Transferee, CS Docket No. 00-30, Memorandum Opinion and Order, 16 FCC Red 6547, 6572, pars. 63 (2001)
(FCC AOL Time Warner Merger Order); see also Id. at 6572, 6574-77, paras. 64, 69-73. Researchers at Telcordia
predict that, in one decade, residential subscribers may possibly have internet access speeds as high as one gigabit
per-second, and commercial systems may feasibly achieve approximately 20 terabits-per-second on a single optical
fiber. See Presentation by Matthew S. Goodman, Ph.D., Chief Scientist and Telcordia Fellow, and Robert 3.
Runser, Ph.D., Senior Research Scientist, Telcordia Technologies, to FCC Staff, Broadband Networking: %~7thi is
Broadband? 5 (Nov. 5, 2003). Providers are also increasing the speeds at which users can access the Internet over
narrowband facilities. See, e.g., ISPs Use Retail Chains To JJrive Subscription Growth in 2004, Electrojiic
Information Report (Jan. 12, 2004) (describing “EarthLink Accelerator,” which “enables dial-up subscribers to
access the Web at speed up to five times faster than standard 56K connections”).

n CMRS providers are also offering broadband access. See. e.g.. Verizon Wireless, Verizon Wireless Announces

Roll Out of National 3G Network, Press Release (Jan. 8, 2004) (Verizon Jan. 8, 2004 Press Release) (describing
service providing speeds of 300 to 500 kbps); Monet Mobile Networks, monet broadband, at 3 (visited Jan. 14,
2004) <http://www.monetmobfle.com/AssetsfAudiovoxuser.pdf’ (describing wireless broadband service introduced
in the fall of 2002, offering average speeds of 700 kbps).

~ The increase in the number of voice calls transmitted over at least a portion of an 1P network over the past few
years has been dramatic. In 2002, international VoIP traffic increased by 80% to 18.7 billion minutes, and
comprised approximately 10.8% of all international call traffic. See Telegeogrophy 2004, Ps-metrics, Inc. 12, 26
(Dec. 2004) (Telegeography 2004) (these numbers include aLl cross-border calls carried on an 1? network and
terminated on a PSTN; PC-to-PC communications and PVN traffic were excluded from Telegeography’s survey).
Another source estimates that, in 2002, the total world retail (residential and enterprise) IF voice traffic volume was
approximately 47.5 billion minutes, while approximately 8 trillion minutes were carried using the PSTN. See Vat?
Ser.’ices Assessment: Communications Service Strategies & Opportunities, Stratecast Partners 19 (Feb. 2003)
(Srratecast Report).

~ Enterprises may utilize intra-office or interoffice private IP networks that handle voice calls and data

transmission. Some of these IF networks are Virtual Private Networks (VPNs) that traverse the open internet. See
presentation by Christopher Rice, SBC Senior Vice-President, to FCC Staff, VoIP Telephony Discussion (Nov. 19,
2003) (SBC Nov. 19 Presentation).
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using phones, laptops, and personal digital assistants. Even many gaming systems now feature
VoIP functionality?6 Also, wireless communications standards have evolved to include II’ as a
key component?7 Many manufacturers are concentrating most, if not all, new development and
marketing on IF-capable alternatives while merely providing maintenance support for legacy
circuit-switched equipment currently in place?8 Similarly, a recent flood of press
announcements reflects that a number ofservice providers, from residential telephony companies

~‘ See infra pars. 19.

~‘ For example, Code Division Multiple Access 2000 (cdma2000), one of the main third generation (30) systems,
uses enhanced Mobile I? in its core network architecture. See A. iamalipour & P. Lorcnz, “Merging IP and
Wireless Net-works,” IEEE Wireless Communications, October 2003, Vol. 10 No. 5, at 6. The high-speed version
of this standard, cdma2000 I xEV-t)V (evolution — data, voice) supports an all IP-integrated voice, data, and video
communications capability. See Y. Yoon et al., “Tutorial on COMA 2000 IxEV-DV,” IEEE Wireless
Communications and Networking Conference 2003 Ericsson Wireless Communications. USA, March 17,2003, at 9.
Currently in the U.S., both Sprint PCS and Verizon Wireless support the 2.50 COMA standard referred to as
cdma2000 IX, which supports both circuit-switched voice and packet-switched data using Mobile 1?. A 30 COMA
data-optimized standard is the cdrna2000 lx EV-DO (evolution — data optimized) standard. See CDMA2000 lx LV-
DO Lr fosi enough to be 3G (visited Feb. 7, 2004) <http:flwww.3g.co.ukIPRJApri1200213273.htuP. To allow
roaming users access to integrated data, voice, and multimedia services, standards bodies, such as the Internet
Engineering Task Force (IETE) and Third-Generation Partnership Project (3GPP), are working on the specifications
of an all II> wireless network. See N, Baneijee et al., The University of Texas at Arlington, “Mobility Support in
Wireless Internet,” IEEE Wireless Communications, October 2003, Vol. 10 No. 5, at 54. Another European 30
wireless network approved standard is the Universal Mobile Telecommunications System (UMTS). See UMTS
Fonim, Network Evolution: Radio Access & Care Network Evolution GSM (visited Feb. 7, 2004)
<httpJ/www.umts-forues.org’servlet/dyconfztumts/umts/Live/en/umts/30_Network.jsm>. UMTS’ core network is
comprised of an IF Multimedia Subsystem (IMS), which supports VoIP in addition to other multimedia services.
UMTS also sup~ports circuit-switched voice communications that are interconnected with the legacy PSTN UMTS
is an evolution of 2.50 GSM networks, including both the circuit-switched voice system and generai packet radio
service, GSMIGPRS, supporting IF services. See A. Jarnalipour, “Tutorial on Wireless Mobile Internet —

Architectures, Protocols and Services,” IEEE Wireless Communications and Networking Conference 2003,
Ericsson Wireless Communications, USA, March 16,2003, at 50, 67; see also A. Jainalipour & P. Lorenz, “Merging
IF and Wireless Networks,” IEEE Wireless Communications, October 2003, Vol. 10 No. 5, at 6.

38 See Nortel Networks, Voice over IP (visited Feb. 12, 2004)

<http://wwwnortelnetworks.com1corporateItechnoloev/voip/inde~chtni1> C’Service providers and enterprises agree
that the network of the future must offer combined voice and data communications over a single integrated platform
built on packet teclmology.”); Cisco Systems, Cisco iF Communications Solutions (visited Feb. 12, 2004) (“Cisco
IF telephony solutions provide a flexible foundation for powerfihl new applications that extend the limits of
traditional telephony.”)
<http://www.cisco.comfen/USlnetsol/ns340/ns394/nsl 65/ns268/riet value_proposition09l 86a00800d756c.htsnl>.
Nortel is deploying VoIP-capable equipment that wireline carriers can use with their existing circuit-switched
networks. See Nefphsnes Starr Ringing Up Customers, BusinessWeek online (Dec. 29, 2003)
<http://www.businessweek.con’Jniaaazine/contentl03 52/b3864039.htrn> (estimating that spending on VoIP
telephony equipment increased by 10% in 2003 from 2002). By some estimates, worldwide spending by businesses
on IP telephony systems in 2003 was nearly double that of the previous year. See Grant and Latour (citing a
research firm that estimates that spending on I? telephony systems would exceed SI billion in 2003, constituting
approximately “20% of world-wide business spending on phone systems”).
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to cable providers, have begun to use or will soon use L~ to provide voice services to residential
customers.3°

11. These recent developments, however, must be understood within the context of
the development of the technology in recent years, and the myriad services in which it is now
used. IP telephony has been offered in various forms since at least 1995.4° Early experience
with the technology, however, appears to have deterred investors and consumers from adopting
it because, analysts argue, its reliability and voice quality were below standards that most
consumers would tolerate.41 According to many indtistry watchers, technology has now
overcome prior quality and reliability concerns.42 These improvements, the creation of new 11’

~° See, e.g., Ben Chamy, Ccx Comnmnications Dive.s into VoIP, CNET News.corn (Dec. 15, 2003)
<http;//news.contcom/2 100-7352-5 l24440.html> (describing Cox’s offering of VoIP service to cable customers in
Roanoke, Virginia); Ben Charity, Qwest Taps into Net Telephony, CNET News.com (Dec. 10, 2003)
<http:/lnews.com.coml2 100-7352-511 9020,html> (describing Qwest VoIP service offered to customers using its
broadband facilities); Ben Charny & Jim Flu, Time Warner Cable Reaches VoJP Deals, CNET News.com (Dec. 8,
2003) <http://news.contcom/2 100-7352-SI 1693 6.htnil> (describing VoIP services to be offered using Time
Warner’s cable facilities); Ben Charity, Verizon DesaiLr Internet Phone Plans, CNET News.com (Nov. 18, 2003)
<http://news.com.com/2100-7352-5108908.btml> (describing Verizon’s plans to offer VoIP services to customers
using its broadband facilities).

4° See Grant and Zuckerman, Redialing the Internet Frenzy? Wall St. J., Nov. 13, 2003, at CI (Grant and

Zuckerman).

~‘ See Id. at Cl (noting that many customers, especially enterprise customers, found the sound quality associated

with early lP telephony to be unacceptable); see also Presentation by Michael Kende, Principal Consultant,
Analysys Consulting, to FCC Staff, Voice over 1P Business Models 3 (Jan. 29, 2004).

42 Cable operators and wireline carriers have developed and deployed technology that overcomes prior voice
quality issues. CableLabs, the cable industsy’s research and development group, has developed so-called
PacketCable specifications that are designed to provide quality of service (QoS) to a variety of lP-enabled services.
PacketCable is built on top of the DOCS[S 1.1 cable modem infrastructure that uses IP technology to enable a wide
range of multimedia sereiees, such as IP telephony, multimedia conferencing, interactive gaming, ansi general
multimedia applications. Among these services, VoIP is the first service delivered over the PacketCable
architecture. Because PacketCable mandates the use of a managed 1? network, in that services are not delivered
over the Internet, PacketCable compliant systems are able tO guarantee priority delivery of voice IP packets over
other data packets on the DOCSJS access network. CableLabs has already certified products that meet the
PacketCable specifications, such as DOCSIS 1.1 modems that incorporate multimedia terminal adaptors (MTA) that
permit a customer to connect a telephone directly to a cable modem. See David Mcintosh & Maria Stachelek, Veil’
Services: PacketCable Delivers a Comprehensive System (visited Jan. 7, 2004)
<http://www.packetcab1e.corn/downloadsINCTA02VOlPServices.pdf~.

Wireline carriers and their partners, such as Telcordia, have also developed solutions for voice quality issues. Some
wireline carriers intend to use protocols such as multiprotocol label switching (MPLS), which is art application that
runs on an IP network’s routers, provides switching capability, and gives priority QoS to certain [P packets. When
an IF packet enters the IP network, the MPLS places labels on that packet which determine whether it will receive
priority treatment over other packets that transit the netwo& When an MPLS-labeled priority packet a~rrives at a
router, once that router determines that the MPLS has granted that IP packet priority, it will send the packet through
the router before non-priority packets, and it will send the packet on a route through the IP network that has the least
congestion. The carrier solution also uses SIP for signaling purposes. See SBC Nov. 19 Presentation at 16-17.
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services that traditional telephony providers may offer alongside voice service,47 and increasing
penetration of broadband into the residential market~ have become important market drivers
promoting deployment of 1? telephony technologies. In addition, market entry by II’ service
providers such as Vonage appears to have spurred deployment of LP-eaabled voice services by
established telephony providers.45

a. II’ Telephony Offerings by Owners of Transmission Facilities

12. As noted above, an IP network transmits IF packets, which may contain data that,
when unpacked, forms voice communicat ion. Cable operators, wireline carriers, and wireless
providers have announced that they have begun to deploy, or intend to deploy, IP networks to
transmit IP telephony services to their subscribers. Cable operators have begun to offer video,
broadband Internet, and IP telephony over their hybrid fiber-coaxial cable plant. Time Warner
Cable predicts that it will offer IP telephony to all of its subscribers by the end of 20O4.~ To
achieve this goal, Time Warner recently entered into an agreement with MCi and Sprint to use
those companies’ networks to provide IP telephony to its cable subscribers and to interconnect
their calls with the PSTN.47

13. AT&T states that it will provide VoIP service in 100 markets by the first quarter
of 2004 and expects to enroll over one million customers in the next two years.~ Other wireline
carriers have announced plans to launch IP telephony set-vices in 20O4.~~ SBC currently offers IP
telephony to small and medium size enterprises (SMEs) in 13 states, and BellSouth plans to

° See Douglas Sicker, Delocalization in Telecommunications Networks, The Progress & Freedom Foundation at
19 (Jan. 201)4) < http:/Ipff.org/publications/communications/popl 1 .2de1ocalization.pdf~ (“In the long run, VoW’s
true advantages (e.g., integrated networks and flexible service platforms) will be what drives its success.”).

~ See Grant & Lalour (noting that the “spread of broadband canne~tions” makes “VoIP much easier to use”).

~ See id. (noting that some top telecornanunications carriers are testing their own IP telephony offerings in

response to the “newfound success” of VolP companies).

~ See Presentation by John Billock, Vice Chairman & Chief Operating Officer, Time Warner Cable, to FCC VoTP
Forum, at 5 (Dec. 1, 2003) <http://www.fcc.gov/voip> (Time Warner VoIP Forum Presentation). Time Warner
recently introduced IP telephony to a small community in Maine, where it has an agreement with a competitive LEC
to facilitate outgoing and incoming calls to and from the PSTN. See icL

~‘ See MCI, MCI and Time Warner Cable Partner to Deliver Next Generation. IF-Enabled Communications,

Press Release (Dec. 8,2003); Ben Charny and Jim tin, Time Warner Cable Reaches Va!? DeaLs, CNET News.cons
(visited Jan. 14,2004) <http:llnews.com.coml2lOO-7352-5l 1693&html>.

~ See Shawn Young, AT&T to Launch Internet-Based Telephone Service, Wall St. 3. B6 (Dcc. 11, 2003).

AT&T’s CEO David Domian states, “Unlike many of our competitors, who are constrained by geographic reach or
broadband access technologies, our voice over 1? will be available in cities across America to customers with
different kinds of broadband access.” Margaret Kane & Scott Ard, AT&T to Offer Internet Calling, CNET
News.com (Dcc. 11,2003) <http:llnews.com.com/2100-7352-5 I l9779.htrnl>.

~ See Jo Maitland, RBOC VO1P Coming in 2004, ~oardwatch (Nov. 11,2003).
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roliout service to SMEs in 9 states throughout 2004. Qwest announced that it would offer IP
telephony to residential subscribers and SMEs in Minnesota in December 2003. Finally,
Verizon intends to offer IP telephony to its DSL subscribers nationwide in the second quarter of
2004, and to businesses in the fourth quarter of 2004.~

14. Wireless service providers have also begun providing 1P telephony services.
Second generation (2G) mobile communications systems solely using circuit-switched networks
to provide voice service are now being supplemented by 2.5G and 3G systems providing
enhanced multimedia services built on packet switching and IP routing.5’ For example, Verizon
Wireless and Sprint PCS have recently launched push-to-talk service,n using VoIP technology,
and additional carriers are expected to launch push-to-talk service this year.53 Voice services
will also be provided by service providers using WiFi technology.~’

b. I? Telephony Offerings By Other Providers

15, Providers not owning extensive facilities — or any facilities at all — have also
begun to offer IP telephony services to residential end users. For example, pulver.com (Pulver)
operates Free World Dialup (FWD), an Internet application that facilitates FWD members
engaging in free peer-to-peer communications, exchanging voice, video, or text. FWD
subscribers use a Session Initiation Protocol (SIP) phone or personal computer55 to make “calls”
to other FWD members that do not utilize the PSTN. Pulver states that the members’ end-user
devices establish the actual coi~nection and manage the call, and that the calls are carried by the
members’ preexisting broadband connection rather than over Piilver-owned facilities.~ Vonage
offers an IP telephony service that permits a subscriber with a broadband connection to place
telephone calls to, and to receive calls from, other Vonage broadband subscribers and end users

~° Seek].

~‘ For example, Verizon Wireless recently announced plans to rollout its 30 broadband network nationwide. See

Verizon Wireless, Verizon Wireless Announces Roll Out ofNational 3G Network, Press Release (Jan. 8,2004).

52 “Push-to-talk” services allow CMRS subscribers to use their mobile phones to send instant voice

communications to an individual or group of users.

ss See Verizon Wireless, V~rizon Wfreless Launches National Push to Talk Seriice, Press Release (Aug. 14,

2003); Sprint, Sprint Launches Nationwide Two-Way Walkie-Talkie Style Service La Custamers with a Quick Way to
Communicate One-on-One or in Gronps, Press Release (Nov. 17,2003).

~ See Sue Marek, Wi-Fl Winds Its Way Into Phones, WirelessWeek (visited Jan. 15, 2004)
<http://ww.wirelesswecom/article/CA326389?tcxt=wi%2Dfi+winds+its+way+into+phones&stt~0l>.

~ See Petition for Declaratory Ruling that pulver.com’s Free World Dialup is Neither Telecommunications Nor a

Telecommunications Service, WC Docket No. 03-45 at 3-4 (filed Feb. 5, 2003) (Pidver Petition).

~ Seeid.at2-3.
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relying on traditional PSTN facilities alike!~ Vonage does not provide its customers with
Internet access or a personal computer. Rather, Vonage supplies software and a multimedia
terminal adapter (MTA) that permits its customers to use analog phones to place calls via their
broadband internet connections.~ Vonage provides each of its customers with traditional
telephone numbers so that Vonage customers may be called by PSTN telephone subscribers.~
When a Vonage customer communicates with a subscriber of ordinary telephone service,
Vonage converts its customer’s IP packets into the digital TDM (time division multiplexed)
format for transfer through a media gateway to the PSTN, and vice versa.~° If a Vonage
customer communicates with another Vonage customer, this transmission does not utilize the
PSTN and Vonage servers use SiP to direct the call to the other customer’s personal computer or
MTA.6~

2. Other New and Future IP-Enabled Services

-16. As discussed above, software developers expect to introduce IP-enabled data
applications that take advantage of broadband speeds. In addition, as telephone service is
migrated to an IP network, telephony providers plan to provide new IP-enabled data features that
will enhance the telephony experience. Software developers are also upgrading traditional IP
enabled data services, such as instant messaging, e-mail, web surfing, gaming, and virtual private
networks, to provide new features and capabilities that capitalize on the availability of higher
speeds. As these services — which may integrate voice, video, and data capabilities while
maintaining high quality of service — are introduced, it may become increasingly difficult, if not
impossible, to distinguish “voice” service from “data” service, and users may increasingly rely
on integrated services using broadband facilities delivered using IP rather than the traditional
PSTN. Analysts predict the increasing integration of IP-enabled services with devices other than
telephones and computers. -

17. These new services will likely come in many varieties. For example, analysts
predict that high-speed broadband connections will ftiel the use of video-conferencing, on-
demand conferencing, and collaboration on documents while conferencing.~ These video calls

~ See Vonage Petition for Declaratmy Ruling, WC Docket No. 03-211, at iii, 9 (tiled Sept. 22, 2003) (Vonoge
Petition). Vonage customers cannot access the Vonage service with dial-up connections. See Id. at 4.

n See Id. at 5. Some of Vonage’s customers use “native IP phones,” which produce digital signals and can only

be used with an Internet connection and are incompatible with the P5Th, id

~ See Ii at S (“The telephone number associated with the Vonage customer is not tied to the customer’s physical

location. Rather, the telephone number is mapped to the digital signal processor contained in the customer’s
computer, enabling Vonage to identii~, and serve that customer over any internet connection.”).

60 Seeid.ató-7.

~ See id~ at iii, 6-7.

~ Sprint Nov. 17 Presentation.
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and conferences may be accompanied by the transmission of data.6~ Some applications that are
currently used by enterprise customers, or that may in the future be used by such customers,
include distance training, Internet classrooms, [P customer support centers, voice-enabled
transactions and content services, subscription video, and telemedicine.~

18. With regard to telephone calls, IP-enabled data services might include virtual
telephone numbers, directory dialing, automated voicemail attendants, call pre-screening, and
call forwarding of pre-screened calls to other IP enabled devices, such as a computer or wireless
phone.~ Industry analysts also contemplate a unified messaging or a unified mailbox that
collects a user’s e-mail, voicemail, and faxes, which may be accessed through the web, a
telephone or any other 12-enabled device.~ These services permit users to decide which media
they would like to use to respond to a given message.67 For example, software might read a
user’s e-mail messages or faxes to him or her over the telephone, allowing the user to respond
via e-mail, voicemail, facsimile, or voice telephony.64

19. Software developers are embedding traditional 12-enabled data services with
voice features. For example, both America Online’s and Microsoft Windows XP’s instant
messaging (1M) clients include a voice feature, as do many chat applications.64 “Click to talk”
services offered by Web- or E-mail-based applications permit customers to click on a web button
in order to speak with a service operator or to enter into an instant messaging session with the
service operator.70 Map and navigation services and oniine gaming services also contain voice

~‘ See Presentation by Ming Lai, Telcordia Technologies, to FCC Staft Voice Over IP Overview: Services,
Architectures, Ordering, and Billing at 6 (May L9, 2003) (Telcordia May19 Presemanon).

64 Seeid.at6.

~ See AT&T, Services over imernet Protocol: Voice i~ Just the Beginning at 3 (Dec. 2003)
<http:l/www.fcc.gov/voip> (AT&TFCC VoJP Forum Submitsion) (discussing desktop multimedia tools to provide
these IP-enabled data services for voice communications); Telcardia May19 Presentation at 6; Grant & Latour
(“[U]sers will be able to redirect calls to other numbers, take messages only during certain hours, [and~) give
messages oniy to certain callers.”)

~ See AT&T FCC YelP Forum Submission at 3 (universal messaging); Telcordia May 19 Pre~entaiion at 6;

Michael Regers, Will Tekpho~re Calls Be Free?, Newsweek (last modified Dec. 16, 2003)
<http://msnbc.msn.com/id/3730l79> (discussing an integrated “communications package that also includes
voicemail, email, fat, instant messaging and video-conferencing”).

67 See Sprint Nov. 17 Presentation; Rogers (“[C]lever Web interfaces will let your convert your voicemail

messages to email, or your emails to voice.”).

~ Sprint Nov. 17 Presentation; Rogers (discussing ‘myriad of ways” that a user may respond to a voicemail
message or email).

~ Tekordia May 19 Presentation at 6; Rogers (Web portals may otTer telephone service as part of email and
instant message packages).

~° Telcorciia May 19 Presentalion at 6.
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components.” Many PC and console games, such as Microsoft’s Xbox, permit their owners to
play against other players via peer-to-peer Internet connections.’2 Many of these games permit
the garners to speak with each other via the Internet as they play.’3

20. Applications providers are preparing to provide IP-enabled services over devices
other than phones and computers.’4 Microsoft is currently testing its Internet Protocol television
(IPTV) product, which it hopes will offer television subscribers more advanced services, such as
HDTV, VOD, interactive television, instant channel changing, multiple pictures-in-picture, and a
richer multimedia program guide, via their broadband connections.75 In addition, Microsoft has
already enabled VoIP capability in Windows CE devices by incorporating SIP into that operating
system.76 Personal digital assistants (PDAs) are currently capable of transmitting voice and other
data using JP technology; additional IP applications are expected to be developed for PDAs and
other mobile devices in the future.” Moreover, IP-enabled services are now or may soon be
accessed through, or facilitate use of, cameras, home appliances, digital video recorders, medical
devices, and other equipment. -

21. Mobile services have also benefited from technological advances. Second-
generation (2G) cellular and PCS systems, mainly using voice circuit-switched networks and low
data rates, are now being supplemented or replaced by “2.5G” networks’5 supporting both
circuit-switched and packçt-switched services. Both Sprint and Verizon Wireless operate
cdma2000 lx networks. Verizon Wireless, for example, currently operates a data-only overlay

“ Telcordia May 19 Presentation at 6.

72 See XBOX, Xbox Live (visited Dec. 18, 2003) <http://www.xbox.com/emusllive1games/defau1Lhtm> (Xbox

Live); GarneSpy Industries, gamespy arcade (visited Dcc. 18, 2003) <http:ffwww.gamespyarcade.com> (Gamespy)
(a web site for PC garners t~ meet and play against each other online).

“ See Xbox Live~ Gamespy; Presentation by Kevin Werbach, Supernova Group LLC, to FCC VoIP Forum, at 5

(Dcc. 1, 2003) <htsp)/www.fcc.govlvoip> ( Werbach Vo1P Forum Presentation) (asking whether game chat devices
“count as phones”).

‘~ See Werbach VoJP Forum Presentation at 4-5 (discussing the convergence of IP-enabled services and devices.
including personal digital assistants (PDAs)); AT&T FCC VaIP Forum Submission at 4 (protocol conversion is
occurring in marty consumer devices, including cell phones that are also PDAs, SIP telephones that are also Java
computing devices, and WiFi handsets that are SIP endpoints).

~ See Alan Breznick, Microsoft Pitches IPTV initiative to MSQs and Telcos: Software Giant Aims to Make

Commercial Product Available by End of 2004, Cable Datacom News (Nov. 1, 2003)
<http:/Iwww.cabledatacomnews.comlnovo3/novO3-6.html>.

76 See Microsoft, Device Platforms (visited Feb. 12, 2004)

<httpfhnsdn.microsoftcom/embeddedldevplatfdefault.aspx> (describing Windows CE).

~ See Werbach VoIP Forum Presentation at 4-5 (PDAs, wireless phones and push-to-talk devices that use an IP

network for voice transmission); AT&TFCC Vol? Forum Submission at 3 (push-to-talk cellular services),

~ Seesuprcrpara.14.
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network based on the lx EV-DO (evolution — data optimized) standard in Washington DC and
San Diego, allowing up to 300 kbps to 500 kbps data ratesY~ Cingular and AT&T Wireless
operate GSMJGPRS networks which allow voice circuit switched as well multi-media services.

22. Thus, as use of IF expands, the technology’s transformative effect on the
communications landscape will likely become only more prominent, giving rise to a “virtuous
circle” in which competition begets innovation, which in turn begets more competition. End
users are likely to enjoy greater and greater flexibility in designing or selecting communications
packages that suit their individual needs, and can be expected to access those packages over
ne-tworka of their choosing, on devices of their choosing. Many parties contend that, in all
probability, cross-platform competition will sharpen as distinctions between “voice,” “video,”
and “data” services blur. This competition will likely force more innovation and lower prices,
resulting in more individual choice and hence even greater competition.

B. Legal Background

23. Our consideration of issues surrounding IP-enabled services and applications
takes place within a legal framework comprised of statutory provisions and judicial precedent,
prior Commission orders, ongoing Conunission proceedings, and state actions relating to IP
enabled services. An understanding of this legal context is important to ensuring full
consideration of the issues raised in this Notice.

1. Statutory Definitions and Commission Precedent

24. The Communications Act and prior Commission orders set forth several
definitions relevant to our consideration of VoIP and other IP-enabled services. First, the Act
defines the terms “common carrier” and “carrier” to include “any person engaged as a common
carrier for hire, in interstate or foreign communication by wire or radio.” The Act specifically
excludes persons “engaged in radio broadcasting” from this defmition.m Various regulatory
obligations and entitlements set forth in the Act — including a prohibition on unjust or
unreasonable discrimination among similarly situated customers and the requirement that all
charges, practices, classifications, and regulations applied to common carrier service be “just and
reasonable”t — attach only to entities meeting this definition.

25. Second, the Commission has long distinguished between “basic” and “enhanced”
service offerings. In the Computer inquiry line of decisions,~ the Commission specified that a

~ See Verizon Jan. 8,2004 Press Release.

47 U.S.C. § 153(10).

See 47 U.S.C. §~ 201-02.

82 See Regulatory and Policy Problems Presented by the interdependence of Computer and Communication

Services and Facilities, Docket No. 36979, Notice of Inquiry, 7 FCC 2d 11(1966) (Computer I NOf); Regulatory
and Policy Problems Presented ~r the Interdependence of Computer and Communication Services and Facilities,
(continued....)

4879

V 649
HeinOnhine -- 19 No. 6 F.C.C.R. 4879 2004



Federal Communications Commission FCC 04-28

“basic” service is a service offering transmission capacity for the deliveiy of information without
net change in form or content.~ Providers of “basic” services were subjected to common carrier
regulation under Title II of the Act0’ By contrast, an “enhanced” service contains a basic service
component but also “employ[s] computer processing applications that act on the format, content,
code, protocol or similar aspects of the subscriber’s transmitted information; provide the
subscriber additional, different, or restructured information; or involve subscriber interaction
with stored information.”~ The Commission concluded that enhanced services were subject to
the Commission’s jurisdiction.’~ It fbrther found, however, that the enhanced service market was
highly competitive with low barriers to entry; therefore, the Commission declined to treat
providers of enhanced services as “common carriers” subject to regulation under Title U of the
Act.’7 In separate orders, the Conunission also determined that exempted enhanced service
providers (ESPs) should not be subjected to originating access charges for ESP-bound traffic.90

26. In 1996, the Telecommunications Act codified, with minor modifications, the
Commission’s distinction between regulated “basic” and largely unregulated “enhanced”
services. The 1996 Act defined “telecommunications” to mean “the transmission, between or
among points specified by the user, of information of the user’s choosing, without change in the
form or content of the information as sent and received.”~ The Act then defined
“telecommunications service” to mean “the offering of telecommunications for a fee directly to
the public, or to such classes of users as to be effectively available to the public, regardless of
facilities used.”90 The Commission has concluded, and courts have agreed, that the
(Continued from previous page)
Docket No. 16979, Final Decision and Order, 28 FCC 2d 267 (1971) (Computer I Final Decision); Amendment of
Section 64.702 of the Commission’s Rides and Regulations (Second Computer Inquiry), Docket No.20828,
Tentative Decision and Further Notice of Inquiry and Rulenialdng, 72 FCC 2d 358 (1979) (Computer II Tentative
Decision); Amendment of Section 64.702 of the Commission’s Rules and Regulations (Second Computer Inquiiy),
Docket No. 20828, Final Decision, 77 FCC 26 384 (1980) (Computer II Final Decision); Amendment of Section
64.702 of the Commission’s Rules and Regulations (Third Computer Inquiry,), CC Docket No. 85-229, Report and
Order, 104 FCC 26958(1986) (Computer ill) (subsequent cites omitted) (collectively the Computer Inquiries).

~ Camputeril Final Decision, 77 FCC 26 at 419-22, paras. 93-99.

34 ld.at428,para.114.

~ 47 C.F.R. I 64.702; see also Computer II Final Decision, 77 FCC 2d at 420-21, pars. 97.

~ Computer II Final Decision, 77 FCC Zd at 432, pars. 125.

‘~ Id. at 432-35, paras. 126.432.

~ M7~ and WATS Market Structure, CC Docket No. 78-72 Phase I, Memorandum Opinion and Order, 97 FCC 2d

682,715, pars. 83 (1983) (MTS/WA7S Marker Strucwre Order); Amendments ofPart 69 ofthe Commission ~s Rules
Relating to Enhanced Service Providers, CC Docket No. 87-215, Order, 3 FCC Pad 2631, 2633, para. 17 (1988)
(ES? &emprion Order).

‘~ 47 U.S.C. ~ 153(43).

90 47 U.S.C. § 153(46).
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“telecommunications service” definition was “intended to clarify that telecommunications
services are common caner services.”~’ Variotis entitlements and obligations set forth in the Act
— including, for example, the entitlement to access an incumbent’s unbundled network elements
for local service~ and the obligation to render a network accessible to people with disabilities~ —

attach only to entities providing “telecommunications service.”

27. By contrast, the 1996 Act defined “information service” to mean “the offering of
a capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing, or
making available information via telecotpmunications, and includes electronic publishing, but
does not include any use of any such capability for the management, control, or operation of a
telecommunications network or the management of a telecommunications service.”94 The Act
did not establish any particular entitlements or requirements with regard to providers of
information services, but the Commission has exercised its ancillary authority under Title I of
the Act to apply requirements to information services.94

91 Cable & Wireless, PLC, Order, 12 FCC Red 8516, 8521, pars. 13 (1997); see also Virgin 1sland~ Tel. Corp. v.

FCC, 198 F.3d 921,926-27 (D.C. Cir. 1999).

~ See 47 U.S.C. § 251(c)(3).

~ See 47 U.S.C. § 255(c).

~“ 47 U.S.C. § 153(20). We note that the “information service” category includes all services that the

Commission previously considered to be “enhanced services.” See Implementation of the Non-Accounting
Safegzrards ofSections 271 and 272 ofthe Communications Act of 1934, as Amended, CC Docket No. 96-149, First
Report and Order and Further Notice of Proposed Ralemaking, ii FCC Red 21905, 21956-57, para. 102 (1996)
(subsequent history omitted). Specifically, enhanced services are defined in section 64.702(a) of the Commission’s
rules as “services, offered over common carrier transmission facilities used in interstate communications, which
employ computer processing applications that act on the format, content, code, protocol or similar aspects of the
subscriber’s transmitted information; provide the subscriber additional, different, or restructured information; or
involve subscriber interaction with stored information,” and include, among other things, such services as
voicemail, electronic mail, facsimile store-and-forward, interactive voice response, protocol processing, gateway,
and audioiext information services. 47 C.F.R. § 64.702(a).

‘9 See, e.g., implementation a/Section 255 and 251(o) (2) of the Communications Act of1934, as Enacted by the
Telecommzrnicctions Act of 1996, WT Docket No. 96-198, Report and Order and Further Notice of Inquiry, 16 FCC
Red 6417, 6455-62, paras. 93-108 (1999) (Disability Access Order) (invoking ancillary authority to impose section
255-like obligations on providers of voicemail and interactive menu services); see also Computer II Final Decision;
Amendment of Section 64.702 of the Commission’s Rules and Regulations (Second Computer Inquiry),
Memorandum Opinion and Order, 84 FCC 2d 50 (1980) (Computer II Reconsideration Decision); Amendment of
Section 64.702 of the Commission’s Rules and Regulations (Second Computer Inquiiy), Memorandum Opinion and
Order on Further Reconsideration, 88 FCC 2d 512 (1981) (Computer 11 Further Reconsideration Decision)
(asserting ancillary jurisdiction over enhanced services, including voicemail and interactive menus, as well as over
CPE).
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2. Commission Consideration of VoIP

28. While the Commission has not addressed JP-enabled services in a comprehensive
and defmitive manner, the Commission has discussed issues relating to VoIP. Moreover, there
are several petitions relating to this issue currently pending before the Commission. These items
are briefly described below.

a. Stevens Report

29. In a 1998 Report to Congress known as the “Stevens Report,”~ the Commission
considered the proper classification of IP telephony services under the 1996 Act.91 In that
Report, the Commission declined to render any conclusions regarding the proper legal and
regulatory framework for addressing these services, stating that “definitive pronouncements”
would be inappropriate “in the absence of a more complete record focused on individual service
offerings.~ln The Commission did, however, observe that in the case of “computer-to-computer”
iF telephony, where “individuals use software and hardware at their premises to place calls
between two computers connected to the Internet,” the Internet service provider did not appear to
be “jroviding” telecommunications, and the service therefore appeared not to constitute
“telecommunications service” under the Act’s definition of that termY~ In contrast, a “phone-to
phone”.IP telephony service relying on “dial-up or dedicated circuits .. to originate or terminate
Internet-based calls” appeared to “bear the characteristics of ‘telecommunications services,”°°
so long as the particular service met four criteria:

- (I) it holds itself out as providing voice telephony or facsimile
transmission service; (2) it does not require the customer to use

- CPE different from that CPE necessary to place art ordinary touch-
tone call (or facsimile transmission) over the public switched
telephone network; (3) it allows the customer to call telephone
numbers assigned in accordance with the North American
Numbering Plan, and associated international agreements; and (4)
it transmits customer information without net change in form or
content.”

~ Federal-State Joint Board on Universal Service, CC Docket No 96-45, Report to Congress, 13 FCC Rod

11501 (199S) (Stevens Report).

~ See id~ at 11541-45, panS. 83-93.

~ Seeid.at11541,para.83.

~ Jd.at11543,para.87.

‘°o Id.at11544,para.89.

‘°‘ Id. at 11543-44, ~ 88.
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30. With respect to protocol conversion and phone-to-phone serviceS, the
Commission noted that its Non-Accounting Safeguards Order determined that “certain protocol
processing services that result in no net protocol conversion to the end user are classified as
basic services; those services are deemed telecommunications services.”102 The Commission
further stated that “[tJhe protocol processing that takes place incident to phone-to-phone IP
telephony does not affect the service’s classification, under the Commission’s current approach,
because it results in no net protocol conversion to the end user.”103 Moreover, the Commission
observed that “[tjhe Act and the Commission’s rules impose various requirements on providers
of telecommunications, including contributing to universal service mechanisms, paying interstate
access charges, and filing interstate tariffs.”104 The Commission also predicted that future
proceedings would require it to consider “the regulatory status of various specific forms of IF
telephony, including the regulatory requirements to which phone-to-phone providers may be
subject if we were to conclude that they are ‘telecommunications carriers.” Specifically, the
Commission noted that to the extent it concluded that phone-to-phone IP telephony services
constituted “telecommunications service~s)” and obtain the same circuit-switched access as
obtained by other interexchange carriers, the Commission “may find it reasonable that [providers
of such services) pay similar access charges.’”°0 However, the Commission has also stated in its
Iniercarrier Compensation NPRM that IF telephony “threatens to erode access revenues for
LECs because it is exempt from the access charges that traditional long-distance carriers must
pay.’”°6

b. Disability Access NO!

31. In 1999, the Commission issued an order implementing the disability accessibility
provisions found in sections 251 (aX2) and 255 of the Act.’°7 The Commission attached to that
Order a Notice of Inquiry raising specific questions regarding the application of these sections
and the Commission’s implementing regulations in the context of”IP telephony” and “computer
based equipment that replicates telecommunications functionality.”00 That Notice sought
comment on the extent to which Internet telephony was impairing access to communications
services among people with disabilities, the efforts that manufacturers were taking to render new

102 Id. at 11526, pars. 50 (citing Non-A ccounxing Safeguards Order, II FCC Rod at 21958, para, 107).

~ id. at 11527, para. 52.

04 Id.at11544,para9l.

TOO Id. at 11544-45, pars. 91; see also Developing a UnifIed intercarrier Compensation Regime, CC Docket No.

01-92, Notice of Proposed Rulenulcing, 16 FCC Red 9610(2001) (Inlercarrier Compensation NPRM).

TOO Intercarrier Compensation NPRM, 16 FCC Red at 9657 pars. 133.

~ See generally Disability Access Order, 16 FCC Rod 6417; infra paras. 58-60.

‘°~ Disability Access Order, 16 FCC Red at 6483-84, pars. 175; see generally ed at 6483-6486, paras. 173-85.
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technologies accessible, and the degree to which these technologies shouid be subjected to the
same disability access requirements as traditional telephony facilities.’tm

c. Pending Petitions

32. Several parties have filed petitions asking the Commission to rule on the proper
legal classification and regulatory treatment of various IP-enabled services. The services at issue
in these petitions differ markedly, ranging from (1) a “phone-to-phone” service using IP to
transport interexchange traffic to (2) an Internet application that facilitates peer-to-peer
communications or to (3) services permitting lP telephony subscribers to communicate with
subscribers of traditional circuit-switched telephone service to (4) a broad range of “IP platform
services.~~UO Today, in a separate order, we resolve one of these petitions, finding that Pulver’s
Free World Dialup is an unreguiated information service — that does not use the PSTN — subject
to federal jurisdiction.tm We hereby incorporate the records of the pending AT&T, Vonage and
Level 3 petitions and note that the record developed here could influence disposition of those
proceedings.’2 We note, however, that by seeking comment on whether access charges should
apply to the various categories of service identified by the commenters, we are not addressing

‘°~ See Id. at 6684-86, paras. 179-85.

“° See Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephony Services are Exempt from

Access Charges, WC Docket No. 02-361 (filed Oct. 18, 2002); Pulver Petition; Vonage Petition; Level 3 Petition
for Forbearance Under 47 U.S.C. ~ 160(c) from Enforcement of 47 U.S.C. § 251(g), Rule 51 .701(b)( 1), and Rule
69.5(b), WC Docket No. 03-266 (filed Dec. 23, 2003); Petition of SEC Communications inc. for Declaratory
Ruling (filed Feb. 5,2004) (defining &1P platform services” to include networks relying on 1?, the capabilities and
functionalities of those networks, and services and applications utilizing those networks to facilitate
communications). SBC has also filed a petition seeking forbearance from application of Title It regulations in the
context of “IP platform services.” See Petition of SBC Communications Inc. for Forbearance, WC Docket No. 04—
29 (filed Feb. 5, 2004). The Commission has solicited public comment on that petition. See Pleading Cycle
Established for Comment~ on Petition of SEC Communicanons Inc. for Forbearance Under Section 10 of the
Communications Act from Application of Title Ii Common Carrier Regulation to “IF Platform Services,” WC
Docket No. 04—29, Public Notice, DA 04-360 (rd. Feb. 12,2004).

See Pulver Declaratory Ruling.

112 in so doing, we also expressly preserve the Commission’s flexibility to address one or all of these petitions by

issuing a declaratory ruling or rulings before the culmination of the instant proceeding. We also expressly preserve
the Commission’s flexibility to address the intercarrier Compensation and Universal Service proceedings currently
pending before the Commission before the culmination of the instant proceeding. See Intercarrier Compensation
NPRM, 16 FCC Rcd 9610 (2001); Federal-Stale Joint Board on Universal Service, 1998 Biennial Regulatoty
Review — Streamlined Contributor Reporting Requirements Associated with Administration of Telecommunications
Reitry Service, North American Numbering Plan, Local Number Portability, and Universal Service Support
Mechanisms. Telecommunications Servicer for Individuals with Hearing and Speech Disabilities, and the
Americans with Disabilities Act of 1990. Administration of the North American Numbering Plan and North
American Numbering Plan Cost Recovery Contribution Factor and Fund Size. Number Resource Optimization.
Telephone Number Portability, Trath-in-Billing and Billing Format, CC Docket Nos. 96-45, 98-171, 90-571, 92-
237,99-200, 95-116,98-170, Report and Order and Second Further Notice of Proposed Rulemaking, 17 FCC Red
24952, 24984-98, paras. 66-100(2002) (Universal Service Further NPRM).
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whether access charges apply or do not apply under existing law.

33. As a policy matter, we believe that any service provider that sends traffic to the
PSTN should be subject to similar compensation obligations, irrespective of whether the traffic
originates on the PSTN, on an I? network, or on a cable network. We maintain that the cost of
the PSTN should be borne equitably among those that use it in similar ways.

d. State Regulation

34. We also note that states are beginning to address VoIP issues. Recently, several
states have taken actions with regard to Vo1P providers that are rapidly changing the regulatory
landscape on the state level.H3 Even at this early stage, states have begun to diverge in their
approaches to the regulation of VoIP services. For example, some states have required VoIP
providers to be certified to provide service in the state,~4 while others have not.”5

“~ See, e.g.. State Telecom Acth’ities, Communications Daily, Jan. 8, 2004, at 7 (reporting that, after notifying

VoIP providers that they must comply with state telephone regulations, the California Public Utilities Commission
has now decided to open a proceeding to examine regulation of VolP providers rather than taking immediate
enforcement action against VolP providers that did not comply); State Telecom Activities, Communications Daily,
Dec. 3, 2003, at 9 (reporting that the Missouri Public Service Commission has called for comments on Time Warner
Cable information Services’ application for a state certificate to provide VoIP services); State Telecom Activities,
Communications Daily, Nov. 24, 2003, at 7 (reporting that the Ohio Public Utilities Commission of Ohio is
considering ass application by Time Warner Cable Information Services for a state certificate to provide VoLP
services); State Telecom Activities, Communications Daily, Oct. 15, 2003 (reporting that the New York Public
Service Commission has opened a ease to consider its jurisdiction over V0IP services in response to an incumbent
LEC complaint seeking to impose state telephone regulation on VoIP providers); State Telecom Activities,
Communications Daily, Oct. 8, 2003 (reporting that the Washington Utilities & Transportation Commission, in
response so a remand from a federal district cowl, began considering whether V0IP providers rOust register as
competitive LECs and what state regulatory requirements should apply to VoIP providers).

“~ For example, in September 2003, the Minnesota Commission found that it hail jurisdiction over the VoIP

services provided by companies such as Vonage in Minnesota and ordered Vonage to comply with state statutes and
rules regarding the offering of telephone service. See Yonage Holdings Corp. v. Minnesota Pub. Utile. Comm ‘n,
290 F. Supp. 2c1 993, 996 (D. Minn. 2003) (citing in the Matter of the Complaint of the Minnesota Department of
Commerce Against Vonage Holding Corp Regarding Lack of Authority to Operate in Minnesota, Docket No.
P-62l4lC~03-10S (Minn. Pub. Utils. Comm’n Sept. 11, 2003) (order finding jurisdiction and requiring
compliance)). Vonage sought review of this decision in federal court, and has also sought a ruling from the
Commission regarding the issues raised by the Minnesota Commission’s order. In a decision issued on October 16,
2003, the U.S. District Court for the District of Minnesota concluded that Vonage “uses telecommunications
services, rather than provides them.” Id. at 999 (emphasis in original). Further, the court held that “state regulation
over VoIP services is not permissible because of the recognizable congressional intent to leave the internet and
information services largely unregulated.” id. at 1002. In the court’s view, “Congress’s expression of its intent to
not have Title II apply to enhanced services demonstrates its intent to occupy the field of regulation of infonnation
services.” Id. The Minnesota PUC has appealed this oiling. See Gayle Kansagor, Minnesota PUC Appeals VoIF
Ruling, TR Daily, Feb. 13, 2004, at 7-S.

“~ Florida, for example, recently enacted legislation excluding Vol? services from the class of “services” subject

to regulation by the Florida Public Service Commission. This legislation, however, expressly stated that it did not
(continued....)
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Ill. CATEGORIZiNG IP-ENABLED SERVICES

35. In this section, we solicit comment regarding how, if at all, we should
differentiate among various IP-enabled services to ensure that any regulations applied to such
services are limited to those cases in which they are appropriate. As noted above, IP-enabled
services are an increasingly available, sophisticated and attractive alternative to consumers.
These services have arisen in an environment largely free of government regulation, and the
great majority, we expect, should remain unregulated. To the extent — if any — that application of
a particular regulatory requirement is needed to further critical national policy goals, that
requirement must be tailored as narrowly as possible, to ensure that it does not draw into its
reach more services than necessary.”6 In order to guarantee that even those regulations deemed
essential are applied only where needed, we seek comment as to whether it would be useful to
divide IP-enabled services into discrete categdries, and, if so, how we should define these
categories. We also ask commenters to address whether there are technical or other
characteristics of particular VoW or other IP-enabled services that suggest that providers use the
underlying network in different ways or provide different functionality to end users that warrants
differential treatment. Further, we seek comment on how our regulatory framework should
evolve over time, as IF-enabled services themselves evolve. In considering these issues, we ask
conunenters to address three central questions: In which cases is some form of regulation
needed to pursue important national objectives? What differentiates those services for which
some form of regulation is required from those for which it is not? Finally, in what relevant
ways is a particular service like or unlike Pulver’s Free World Dialup, which we have today
classified as an “information” service, free from regulation under the Commission’s current
rules?

36. For purposes of stimulating analysis regarding the proper grounds for
distinguishing among IP-enabled set-vices, we provide below a list of functional and economic
factors that might be used to divide these services into categories calling for distinct treatment,
and ask conimenters to address the utility of drawing distinctions based on these factors. As
communications migrate from networks relying on incumbent providers enjoying monopoly
ownership of underlying transmission facilities to an environment relying on numerous
competing applications traversing numerous competing platforms, power over the prices and
terms of service necessarily shifts from the provider to the end user. This shift raises the
question whether our existing regulatory framework merits reevaluation. In establishing
distinctions among various IP-enabled services, we seek ways to distinguish those regulations
designed to respond to the dominance of centralized, monopoly-owned networks from those
designed to protect public safety and other important consumer interests. We thus focus
primarily on ways to distinguish services that might be viewed as replacements for traditional

(Continued from previous page) -~

“affect the rights and obligations of any entity related to the payment of switched network access rates or other
intercarrier compensation, if any, related to voice.over.lntertiet protocol service.” Fla. Stat. ch. 364.02(12) (2003).

~6 We believe, for example, that traditional economic regulation designed for the legacy network should not apply
outside the context of the PSTh, and therefore will be inapplicable in the case of most IF-enabled services.
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voice telephony (and which thus raise social policy concerns relating to emergency services, law
enforcement, access by individuals with disabilities, consumer protection, universal service, and
so forth) from other services (which do not appear to raise these same regulatory questions to the
same extent).

37. We note that this list is not intended to be exhaustive, and we invite comrnenters
to address any other characteristic that they believe should guide our decisions in this
proceeding.’7 Further, we do not presuppose that any one ground must be considered to the
exclusion of any other ground, and invite commenters to explain why we should categorize
services using a combination of factors, which may or may not include any of those listed below.
in addressing the relevance of any specific consideration, we urge commenters to focus on the
reasons why particular regulations should or should not be applied to particular services, why the
benefits of differential treatment will outweigh administrative or other costs associated with the
more complicated regulatory environment resulting from categorization, and how the technical
or functional aspects of the service warrant particular categorization.

Functional equivalence to traditional telephony: Some IP-enabled services resemble
traditional wireline telephon~, while others do to a lesser degree. These functional
differences likely shape end users’ expectations regarding the service. For example,
consumers might consider a telephone replacement l.P-enabled service to be very
much like traditional telephony, but may have none of the same expectations for a
voice function on a gaming platform. Is a service’s functional equivalence to
traditional telephony an appropriate basis on which to draw distinctions among IP
enabled services, or is such a comparison an unproductive endeavor? If so, what tests
might we employ to identify such functional equivalence? In determining whether
current regulatory requirements should be applied to IF-enabled services, should the
Commission draw distinctions between services that facilitate instantaneous,
simultaneous communications and those that do not?

• Substitutability: Should any regulation be reserved for those IP-enabled services that
are used in lieu of, rather than simply in addition to — traditional telephony?”t Is a
service’s substitutability for traditional telephony an appropriate basis on which to
draw distinctions among 1P-enabled services? If so, what tests might we employ to
identify substitutability? Should it matter, for purposes of categorization, whether the
service at issue is provided to mass market or enterprise market customers?

7 We note, too, that the features listed below overlap. We include overlapping criteria because, at the margins,

these similar tests might give rise to different results (for example, a service might interconnecs with the PSTN but,
due to other features or limitations, not be deemed a “substitute” for traditional telephony).

~ In strict economic terms, “substitutes” are services exhibiting positive cross-elasticity of demand. That is, two

services are “substitutes” in the economic sense if demand for one rises when the price for the other increases, and
falls when the price for the other drops. See. e.g., Steven E. Landsburg, Price Theoty and Applications 108 (3d ed.
1995).
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• interconnection with the PSTN and Use ofthe North American Numbering Plan: One
key distinction among VoIP services is that dividing those services that offer
interconnection with the PSTN and/or utilize traditional NANPA-administered
telephone numbers from those — including “closed” networks but also online games
and other services not used primarily for voice communication — that do not. For
example, Vonage currently offers a VoIP service that allows customers to place voice
calls to numbers served by traditional telecommunications carriers using the PSTN,
or by other Vo1P providers, and assigns its customers traditional telephone
numbers.11’ Other services, however, might permit communication only within a
single IP network or a set of intersecting LP networks, never interconnecting wIth the
PSTN and/or never utilizing traditional telephone numbers. Should the Commission
distinguish between such services on this basis?

• Peer-go-Peer Communications vs. Network Services: We solicit comment as to
whether the Commission should distinguish between offerings that facilitate
disintermediated peer-to-peer 1P-enabled services (such as that offered by Pulver)’2°
and IP-enabled services relying on a provider’s centralized servers (such as that
offered by Vonage). Should a service that functions and is sold to consumers as a
dedicated voice network offering some additional enhanced functionality be regulated
differently from a service that simply facilitates direct peer-to-peer voice
communications between or among end users? What criteria should we employ to
distinguish “peer-to-peer” services from other services?

• Facility Layer vs. Protocol Layer vs. Application Layer: In recent years, several
observers have urged reliance on a “layered” model to address VoIP and other areas
of regulatory concern.~2’ Under the “layered” approach, regulation would
differentiate not among different platforms, but rather among various aspects of a
particular offering — distinguishing, for example, among the regulation applied to (1)
the underlying transmission thdility, (2) the communications protocols used to
transmit information over that facility, and (3) the applications used by the end user
to issue and receive information. Under a layered model, a provider’s ownership of
bottleneck facilities might warrant economic regulation of the facilities “layer” but
not of the applications that traverse those facilities. We note that while certain legacy

~‘ Vonage Petition at 6.

~° We describe peer-to-peer services in note 30, above.

‘~ See, e.g., Kevin Werbach, A Layered Model for internet Policy (Sept. 1, 2000)
<ht’/ww.edventuro.comfconversation/artic1e.cfm?corniter”~2414930>; Robert M. Eatman, Transition to an IF
Environment, The Aspen Institote (2001); Michael L. Katz, Thoughts on the Implications of Technological Change
for Telecommunicaiions Policy, The Aspen Institute (2001); Douglas C. Sicker, Further Defining a Layered Model
for Telecommunications Policy (Oct. 3, 2002)
<http:flintel.si.umich.edultprclpapers/2002l9SlLayeredTelecomPOliCy.pdf>; MCllCornpTeI Joint Reply, WC Docket
No. 03-211 at 4 (filed Nov. 24,2003).
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services also involved severable “layers,” some parties state that IP-enabled services
riding numerous (primarily broadband) platforms appear to erode the links among the
facility, the protocol, and the application more systematically than previous services.
in categorizing IP-enabled services, should the Commission rely on a “layers”
approach? if so, how should it define the relevant layers? if we adopt a “layers”
approach, must we also take into account competition between and among layers and
the substitutability of different platforms and services for one another at different
layers? On a related note, in some cases, 1P-enabled services are offered by
companies that also own the underlying transmission facilities, thus raising the
question of how to regulate entities that provide multiple layers)22 is ownership of
such facilities relevant to our decisions here? We note that in other contexts, the
Commission has countered the market power exercised by owners of bottleneck
facilities by applying differential regulation to carriers that are deemed “dominant”
and “non-dominant.”tm Should the Commission apply a similar distinction here?
Moreover, how should the Commission treat cases in which services offered by
different providers at different “layers” are combined to create an IF-enabled service,
as that term is used here?

Other Grounds for Categorization: We invite comment as to whether the
Commission should distinguish among IF-enabled services on grounds not discussed
above. Should the Commission differenthte between services offered on a “common
carriage” and “private carriage” basis?’~ Between services that do and do not utilize

~ See supra note 39.

~n See, e.g., Policy and Rules Concerning Rates for Competitive Common Carrier Services and Facilities

Authorizations Therefor, First Report and Order, 85 FCC 2d 1 (1980) (subsequent history omitted) (adopting the
dominant/nondominant framework); Policy and Rules Concerning the interstate, lnterexchange Marketplace,
implementation of Section 245(g) of the Communications Act of 1934, CC Docket No. 96-61, Second Report and
Order, 11 FCC Red 2073(1 (1996) (subsequent history omitted) (adopting mandatory detariffing for the interstate,
domestic, interexchange service of nondominant interexchange carriers); implementation ofSection 402(b)(2) (A) of
the Telecommunications Act of 1996, CC Docket No. 97-Il, Report and Order, 14 FCC Red 11364, pains. 29-32
(1999) (adopting differing discontinuance requirements for dominant and non-dominant carriers). The D.C. Circuit
recently stated that “market forces are generally sufficient to ensure the lawfulness of rate levels, rate st~uctures, and
terms and conditions of service set by carriers who lack market power.” Orloffv. FCC, 352 F.3d 415, 419, 421
(D.C. Cir. 2003) (quoting implementation of Sections 3(n) and 332 of the Communications Act Regulatory
Treatment ofMobile Services, GN Docket 93-252, Second Report and Order, 9 FCC Rcd 1411, 1478 (1994) (CMRS
Second Report and Order)) (upholding Commission’s determination to forbear from applying tariff requirements to
CMRS providers lacking market power).

‘~ Under the D.C. Circuit’s so-called NARUC I decision (which predated, but survived, the 1996 Act), when
considering whether a communications service is offered on a “private” or “common” carriage basis, the
Commission first inquires whether there is a legal compulsion to serve the public indifferently, and then — if not —

examines “whether there are reasons implicit in the nature of [the provider’s] operations to expect an indifferent
holding out to the eligible user public.” See Nat ‘lAss ‘n ofRegulatory UtIL Comm ~re v. FCC, 525 F.2d 630, 642
(D.C. Cir. 1976); Virgin islands Tel. Corp. v. FCC, 198 F.3d at 924,927.
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the internet? Should regulatory treatment depend on whether the service is being
used as a “primary line” or whether, instead, it supplements an existing telephone
line? Is there any utility to distinguishing between “phone-to-phone” services,
“computer-to-computer” services, and “computer-to-phone” services, or to drawing
other distinctions relating to the CPE used to access a service?’~ Should IP-enabled
services be differentiated on the basis of the platform on which they are provided
(e.g., wireline, wireless, cable, satellite)? Finally, is there some other basis upon
which the Commission should draw distinctions among IP-enabled services?

IV. JURISDICTiONAL CONSIDERATIONS

38. In this section, we seek comment on the jurisdictional nature of IP-enabled
services. We note that in a recent declaratory ruling, the Commission determined that Pulver’s
Free World Dialup is an unregulated information service subject to federal jurisdiction. FWI) is
a peer-to-peer service that facilitates VoIP calls between subscribers by informing them when
other subscribers are online or “present.”126 As noted above, FWD offers its members no
transmission services. Subscribers must “bring their o~a broadband” connection. This high-
speed connection can be through cable modem, digital subscriber line, satellite, wireless or any
other high-speed facility. In addition, FWD provides subscribers with its own numbers, not
North American Numbering Plan numbers.’2~

39. As explained in the Pulver Declaratory Ruling, FWD is an unregulated
information service subject to federal jurisdiction, in this rating, we explained that courts have
recognized the preeminence of federal authority in the area of information services, particularly
in the area the internet and other interactive computer services.I2! This ending is consistent with
Congress’s clear intention, as expressed in the 1996 Act, that such services remain “unfettered”
by federal or state regulation’29 and with our own “hands-off’ approach to the Internet We also
determined that state-by-state regulation of FWD, an Internet application, is inconsistent with the
controlling federal role over interstate commerce required by the Constitution. Moreover,

125 See Stevens Report, 13 FCC Red at 11543-45, paras. 87-90.

FWD offers other features to its members. For example, if the subscriber has opted in to FWD’s voicemail
service, FWL) acts as a voicemail agent by accepting a call if a member is not available. Further, if a member’s
equipment generates a private Internet address that interferes with the ability of the user’s CPE to detemrine Internet
addresses, FWD will repair the addressing information and will relay the “signaling and media stream via a protocol
conversion solution to facilitate delivery.” See Palvar Declaratory Ruling at pars. It.

127 This feature further empbasizes the fact that FWD member-to-member calls are routed over the Internet, not the

PSTN.

‘~ See Pulver Declaratory Ruling at paras. 17-18.

29 See. e.g., 47 U.S.C. § 230(b); see also 47 U.S.C. § 157 & nt (stating that, in general, it is policy of the United

States to encourage the deployment of new technologies and services to the public, and, in particular, the
Commission is required to encourage the deployment of advanced teLecommunications capability).
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because FWD is a completely portable Internet service and for other reasons, the Commission
determined that its traditional end-to-end approach to determining jurisdiction was inappropriate.
Even if this analysis were applicable, however, we would still find that FWD is an interstate
service based on the Commission’s “mixed use” doctthe.’3°

40. We seek comment on the appropriate basis or bases for asserting federal
jurisdiction over the various categories of IP-enabled services. Specifically, we request
comment on whether the Commission should extend the findings made in our .Pulver
Declaratory Ruling to other IP-enabled services. We also seek comment on whether the
Commission’s end-to-end analysis is similarly inappropriate for other IF-enabled services.’31 We
emphasize that our discussion of the end-to-end analysis refers only to the jurisdictional analysis
(i.e. the inquily into whether a call is interstate or intrastate based on its end points) and not the
analysis of whether protocol conversion occurs between the end points of a communication. As
noted in the Pulver Declaratory Ruling, with Internet communications, the points of origination
and termination are not always known.’32 Does the end-to-end analysis, designed to assess point-
to-point communications, have any relevance in this new IP environment? To the extent we
were to retain the end-to-end approach, we request comment on whether the Commission should
apply its “mined use” standard, described above, to other IP-enabled services. We also request
comment on the capabilities of existing Internet geo-location technologies used to ascertain the
location of the source of a packet. Specifically, are these technologies sufficiently accurate for
purposes of determining the. jurisdiction of some IF-enabled communications and how should
they affect our jurisdictional analysis? In cases where the Pulver Declaratory Ruling analysis is
inapposite, we seek comment as to whether there are other grounds on which we may assert
federal jurisdiction over a given class of IP-enabled services. If we were to draw jurisdictional
distinctions between classes of IP-enabled services, what service characteristics (e.g., ability to
determine the geographical location of the originating and terminating points of their customers’
calls, use of the Internet) justify those distinctions?

41. We further seek comment regarding whether, and on what grounds, one or more
classes of IP-enabled service should be deemed subject to exclusive federal jurisdiction with
regard to traditional common carrier regulation. For example, the Constitution’s Supremacy
Clause prohibits state regulation in a variety of circumstances, including where the federal
government occupies the field leaving no room for state regulation’33 or where it is not possible

“° The Commission has previously applied the mixed use standard to situations where it was impractical or

impossible to separate Out interstate from intrastate traffic carried over a shared facility. See Pulver Declaratory
Ruling at pares. 21-22 (citing GTE Telephone Operating Cos., GTE Tar(~Mo. 1, GTOC Tran~mit:aI No. 1148, CC
Docket No. 98-79, Meniorandum Opinion and Order, 13 FCC Rcd 22466, 22468, pare. 5 (1998); MTSJWATS
Market Structure Order, 97 FCC 2d 682). -

°‘ See generally Bell Ad. Tel. Cos. v. FCC, 206 F.3d 1,5-8 (D.C. Cu. 2000).

‘~ See Pulver Declaratory Riding at pars. 21.

‘~ See. e.g., Fidelity Fed. Sm’. & Loan Ass ‘n v. Cue.sta, 458 U.S. 141, 153 (1980) (citing Rice v. Santa Fe Elevator

Corp., 331 U.S. 218, 230(1947)).
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to separate the interstate and intrastate aspects of a particular matter, and state regulation would
negate valid Commission regulatory goals)34 Does either of these grounds — or any other ground
contemplated by the Supremacy Clause — apply to 1P-enabled services?’35 Does the Commerce
Clause, which denies states “the power unjustifiably to discriminate against or burden the
interstate flow of articles of commerce,” apply to limit state regulation of IP-enabled services?’36
Alternatively, we note that section 253 preempts state regulations that “prohibit or have the
effect of prohibiting the ability of an entity to provide any interstate or intrastate
telecommunications service.”37 In addition, as to mobile radio services, section 332 of the Act
preempts state or local governments from regulating the “entry of or the rates charged by any
corrunercial mobile service or any private mobile service.”35 Do these provisions apply to any
class of IP-enabled service? Finally, we seek comment regarding any other grounds upon which
the Commission might form jurisdictional conclusions. What role could the states play in a
federal regime? In addition, are there categories of 1P-enabled services that can be regulated at
both the state and federal level without interfering with valid Commission policy? If so, how?
We seek comment on how section 2(b)’s reservation of state authority with respect to “intrastate
communications service by wire or radio” affects our jurisdictional analysis.’39

V. APPROPRIATE LEGAL AN]) REGULATORY FRAMEWORK

42. We invite commenters to address the proper legal classification and appropriate
regulatory treatment of each specific class of 1P-eriabled services they have identified in
response to the questions posed above. The Act distinguishes between “telecommunications
service[s]” and “information service[s),” and applies particular regulatory entitlements and
obligations to the former class but not the latter.’4° Thus, our analysis begins with an

a~ Tera~ Office of Pub. Un!. Cot4n.sel v. FCC, 183 F.3d 393, 422 (5th Cir. 1999) (citing Pub. Ser~ Commn of

Maiylandv. FCC, 909 F.2d 1510, l515(D.C. Cir. 1990)).

~ As summarized by the Supreme Court, federal law and policy preempts state action: (1) when Congress

expresses a clear intent to preempt state jaw; (2) when there is outright or actual conflict between federal and state
law; (3) where compliance with both federal and state law is in effect physically impossible; (4) where there is
implicit in federal law a barrier to state regulation: (5) where Congress has legislated comprehensively, thus
occupying an entire field of regulalion; or (6) where the state law stands as an obstacle to the accomplishment and
execution of the full objectives of Congress. See Louisiana Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 368-69
(1986) (further citations omitted). The Court also notes that the ‘~critical question in any preemption analysis is
always whether Congress intended that federal regulation supersede state law.” Id. at 369. Additionally, the
Supreme Court has held that preemption may result not only from action taken by Congress but also from a federal
agency action that is within the scope of the agency~s congressionally delegated authority. See id.

°~ Oregon Waste Sys. v. Dept ofEnwl. Quality, 511 U.S. 93,98(1994).

~ 47U.S.C.~253.

‘~ See 47 U.S.C. § 332(cX3)(A).

‘~ Id. § 152(b).

‘~° See. e.g., supra paras. 24-27.
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examination of the statutory defmitions as they apply to particular types of IF-enabled service.
But, as describedmore fully, coromenters must consider what policy consequences flow from a
particular statutory definition. The Act reflects Congress’ attempt to balance numerous policy
objectives. For example, Congress stated that the Internet should remain free from regulation.’4’
But Congress also has stated public policy goals that would presumably continue to apply as
communications networks evolve. For example, it has stated that universal service should be
maintained, that telecommunications equipment and services should remain usable by people
with disabilities, that protapt emergency service should be available to the public through the
911 system, and that communications should be accessible to law enforcement officers acting on
the basis of a lawfully obtained warrant,~ The Commission is empowered by statute to weigh
these various objectives and craft regulations that specifically target the relevant features of
VoIP and other IP-enabled services. Where the Act does not prescribe a particular regulatoty
treatment, the Commission may have authority to impose requirements under Title I of the Act.
Alternatively, the Commission may forbear from applying specific provisions. Finally, of
course, the Commission is entitled to amend or revoke its own rules and regulations when the
underlying circumstances no longer apply. Accordingly, we seek specific, pragmatic proposals
that account for the technical, market, or other features that characterize IF-enabled services and
that address the interrelationship between those features, the statutory text, and our policy goals.

A. Statutory Classifications

43. In this section, we examine the appropriate statutory classification for each
category of IF-enabled services identified by commenters in response to section 111, above.
Although, as described below, we do not believe that particular statutory classifications will lead
inexorably to any particular regulatory treatment, these classifications, are nevertheless important
to our analysis. We therefore seek comment regarding the appropriate legal classification of the
various types of IP-enabled service identified, Which classes of IF-enabled services, if any, are
“telecommunications services” under the Act? Which, if any, are “information services”? How,
if at all, does our conclusion today that Pulver’s Free World Dialup is an information service
impact the classification of other IP-enabled services? We note that the Act specifically excepts
from the “information service” category activities relating to the “management, control or
operation of a telecommunications system or the management of a telecommunications

‘~‘ 47 U.S.C. ~ 230 (stating federal policy “to preserve the vibrant and competitive free market that presently exists

for the Internet and other interactive computer services, unfettered by Federal or State regulation”).
142 See 47 U.S.C. ~ 255 (requiring manufacturer of telecommunications equipment and providers of

telecommunications services to ensure that equipment and services are designed to be usable by individuals with
disabilities, if readily achievable); 47 U.S.C. § 615 note (stating federal policy to encourage and facilitate prompt
deployment of a seamless, ubiquitous, and reliable end-to-end public “911” system); 47 U.S.C. § 1002(a) (requiring
carriers to ensure that equipment, facilities and services are capable of providing authorized surveillance to law
enforcement agencies); see also 47 U.S.C. 254(c)(l) (declaring importance of maintaining universal service, defined
as “an evolving level of telecommunications services that the Commission shall establish periodically ... taking into
account advances in telecommunications and information technologies and services”).
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service.”43 How, if at all, does this exception apply to IP-enabled services? What effect, if any,
do judicial decisions — including but not necessarily limited to those issued in Brand X Internet
Services v. FCC~’ and Vonage Holdings Co?p. v. Minnesota Pub. Utils. Carom ‘~i’~ — have on the
Commission’s discretion to classify IP-enabled services? More broadly, how might statutory
classifications rendered in this proceeding relate to the Commission’s previous tentative
conclusion that DSL-based internet access service is an “information service”?1~ Where a
commenter advocates treating a particular class of IP-enabled services as “telecommunications
services” and another class as “information services,” we ask that the commenter address
specifically the reasons why the characteristics that differentiate or appear to make the two
classes similar are relevant to the “telecommunications service”/”infonnation service”
distinction. Finally, we seek comment regarding whether new and evolving technologies and
services raise the possibility that a single IP-enabled comxnunications might comprise both an
“information service” component and a “telecommunications service” component.

44: Where applicable, we also ask that commenters address the extent to which our
previous interpretations of statutory terms are or are not suitable for proper classification of IP
enabled services. For example, Comrn~ssion rules specify that the term “enhanced services”
include those services that “employ computer processing applications that act on the. . . protocol

of the subscriber’s transmitted information.”147 Should we continue to accord this specific
distinction dispositive weight when classifying services? Are there other regulatory
interpretations of the Act’s “telecommunications service” and “information service” definitions —

including, for example, those set forth in the Stevens .Report3 — that should be revisited at this
time? Finally, are there legal constraints on the Commission’s authority to revise its
interpretation of these definitions, and if so, to what extent do such constraints preclude such
revision?

143 47 U.S.C ~ 153(20).

~ 345 F.3d 1120 (9th Cir. 2003),periricnsfor reh ‘gpending.

145 290 F. Suvp. 2d 993 (D. Mimi. 2003), appeal pending.

146 See Wireline Broadband IIPRM at 3028, para. 16; ii at 3030, para. 20.

~ See, e.g., 47 C.F.R. § 64.702(a).

~ See Stevens Report, 13 FCC Rcd at 11543—44, pars. 88 (suggesting distinctions based on whether service (1)

holds itself out as providing voice telephony or facsimile transmission service; (2) does not require the customer to
use CPE different from that CPE necessaiy to place an ordinaiy touch-tone call (or facsimile transmission) over the
public switched telephone network; (3) allows the customer to call telephone numbers assigned in accordance with
the North American Numbering Plan, and associated international a~eements; and (4) transmits customer
information without net change in form or content).
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B. Specific Regulatory Requirements and Benefits

45. We recognize that the nature of IP-enabled services may well render the
rationales animating the regulatory regime that now governs communications services
inapplicable here, and that the disparate regulatory treatment assigned to providers of
“telecommunications services” and “information services” might well be inappropriate in the
context of IP-enabled services. We thus ask commenters to address how we might alter the
regulatory treatment that might otherwise accompany the statutory classification they urge for
various classes of IP-enabled service,

46. As mentioned above, Congress has provided the Commission with a host of
statutory tools that together accord the Commission discretion in structuring an appropriate
approach to IP-enabled services. Title II of the Communications Act governs the regulation of
telecommunications services. Similarly, Title Vi governs the regulation of cable services. Title
I of the Act confers upon the Commission ancillary jurisdiction over matters that are not
expressly within the scope of a specific statutory mandate but nevertheless necessary to the
Commission’s execution of its statutorily prescribed functions.’49 Section I of the
Communications Act established the Commission “[(Jor the purpose of regulating interstate and
foreign commerce in communication by wire and radio,”5° and section 4(i) authorized the
Commission to “perform any and all acts, make such rules and regulations, and issue such
orders, not inconsistent with this Act, as may be necessary in the execution of its functions.”5’
Ancillary jurisdiction may be employed, in the Commission’s discretion, where the Commission
has subject matter jurisdiction over the communications at issue and the assertion ofjurisdiction
is reasonably required to perform an express statutory obligation.’52 “Because the Commission’s
judgment on how the public interest is best served is entitled to substantial deference, the
Commission’s choice of regulatory tools” when these conditions are met will stand “unless
arbitrary or capricious.”53

47. Second, with regard to telecommunications carriers and telecommunications
services, the Commission is required to forbear from applying a particular regulation or statutory
provision if it determines that: (I) enforcement of thç regulation is not necessary to ensure that
charges are just and reasonable, and are not unjustly or unreasonably discriminatory; (2)
enforcement of the regulation is not necessary to protect consumers; and (3) forbearance is

‘~ See. e.g., Computer & Communications Indus. Ann v. FCC, 693 F.2d 198, 213 (D.C. Cit. 1982) (declaring

Commission authority in this area “well settled”).

‘~° 47 U.S.C. § 151.

47 U.S.C. § 154(i).

52 See generally United States v. Southwestern Cable Co., 392 U.s. 157 (1968).

in Computer & communications Indus. Ass ‘n, 693 F.2d at 213.
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consistent with the public interest)54 Use of this forbearance authority might be appropriate if
the statutory classification accorded to a particular class of IP-enabled services leads to
regulatory consequences that are neither necessa!y nor appropriate in the context of such
services.

48. Ia light of the statutory prerogatives described above, we asic commenters to
describe which particular regulatory requirements and, entitlements, if any, should apply to each
category of ll’-enabled service.m In the sections that follow, we set forth particular requirements
and benefits that may or may. not apply to some or all IP..enabled services. How would the
particular statutory classifications urged by the commenter for various IP-enabled services
impact the applicability of each of the regulatory obligations and benefits described below? For
each class of service and each requirement or benefit, is the result appropriate as a matter of
public policy? Specifically, are there reasons why the purposes of this requirement or benefit are
more or less relevant in the context of IP-enabled services than they are in the context of
traditional telephony services? Would there be any technical, economic, or other impediments to
carriers’ compliance with the requirement or enjoyment of the benefit that are not present in
other contexts in which it applies? What consequences might application of a particular
requirement or benefit have on investment and other pertinent business decisions? What public
interests should we consider, and how would a choice to apply, or not to apply, the particular
requirement or benefit implicate those interests? Assuming arguendo that the obligation or
benefit does apply to some or all IP-enabled services, we seek comment as to whether it should
be applied differently in the context of those services, and whether we are authorized to apply it
differently. Finally, to what extent, if any, could voluntary agreements entered into by IP
enabled service serve the purpose now served by regulation in the context of the legacy circuit-
switched network?

49. To the extent commenters argue that the default regulatory framework associated
with the legal classification accorded to a given service is inappropriate, we seek comment on
whether the Commission should use its forbearance authority or Title I ancillary powers to
modify that framework. We ask conmienters who urge forbearance to address the specific
section 10 criteria as they relate to the application of particular requirements or benefits to iF-
enabled services generally or individual IP-enabled services in particular. Similarly, to the
extent that commenters urge that we apply requirements or benefits in contexts outside the
express scope of a relevant statutory provision pursuant to our Title I jurisdiction, we seek

47 U.S.C. § 160. Section 10(d) specifies, however, that “[e]xcept as provided in section 251(1), the
Commission may not forbear from applying the requirements of section 251(c) or 271 under subsection (a) of this
section until it determines that those requirements have been fully implemented.” See id. § 160(d).

~n For example, one might question what it would mean to appLy E91 I obligations on an internet retailer, or to

tariff an online newspaper offering. Similarly, some obligations may only be sensible in the context of VoW
service. However, to ensure that whatever distinctions we ultimately draw among different IF-enabled services are
sound as a matter of law, technology, and public policy, we decline in this Notice to foreclose any particular
approach, and therefore frame our questions in terms of all “IP-enabled services,” though some may only apply to
particular types of service.
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comment on whether the assertion of jurisdiction is reasonably ancillary to the Commission’s
statutory responsibilities.T~

1. Public Safety and Disability Access

a. Introduction

50. The Commission is charged with ensuring that radio and wire communications
are comprehensively available to all in our nation, that they serve the interest of the national
defense, promote the safety of life and property, and provide individuals with disabilities with
equivalent access to such services in the public interest, lii addition, the Wireless
Communications and Public Safety Act of 1999 (911 Act) directs the Commission to “encourage
and facilitate the prompt deployment of a seamless, ubiquitous, and reliable end-to-end
infrastructure” for public safety communications, and establishes 911 as the national emergency
number to enable all citizens to reach emergency services directly and efficiently, whether they
use a wireless or wireline phone.’” In this section, we seek comment on the public safety and
disability access implications of I? technology and services.’~8

b. 911/E911 and Critical Infrastructure Deployment in 1?-
Enabled Services

51. Efforts by federal, state, and local government, along with the significant efforts
by wireline and wirel~ss service providers, have resulted in the nearly ubiquitous deployment of
911 service. While 911 service for wireline consumers has been in existence since 1965,
wireless 911 service has been a requirement since 1996. The emergence of IF as a means of
transmitting voice and data and providing other services via wireless, cable, and wireline
communications has significant implications for meeting the nation’s critical infrastructure and

‘~ See, e.g., Unit dSates v. Midwest Video Corp., 406 U.S. 649, 661 (1972) (citing Southwestern Cable Co., 392
U.S. at 175) (upholding Commission’s exercise of its Title I powers to regulate community antenna television
(CATV) when the growth of that service ~‘threatened to deprive the public of the various benefits of [the) system of
local broadcasting stations that the Commission was charged with developing and overseeing”).

‘“ 47 U.S.C. § 615 note (e); see Wireless Communications and Public Safety Act of1999, Pub. L. No. 106-81, 113
Stat. 1286 (codified at 47 USC §~ 222, 251(e)) (911 Act). In enacting the 911 Act, Congress found that emerging
technolo~iea could be a critical component of such an end-to-end infrastructure.

‘“ The Department of Justice has informed the Commission that it plans to file a petition for ndeinaking asking
the Commission to initiate a comprehensive rulemaking to address law eaforcement~s needs relative to CALEA. See
47 U.S.C. §~ 1000 er seq. The Commission recognizes the importance of ensuring that law enforcement’s
requirements are fully addressed. The Commission takes seriously the issues raised by law enforcement agencies
concerning lawfully authorized wiretaps. Accordingly, the Commission plans to initiate a rulemaking proceeding in
the near future to address the matters we anticipate will be raised by law enforcement, including the scope of
services that are covered, who bears responsibility for compliance, the wiretap capabilities required by law
enforcement, and acceptable compliance standards. This Notice does not prejudice the outcome of our proceeding
on CALEA, and we will closely coordinate our efforts in these two dockets.
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911 communications needs and for that reason we seek comment below on various aspects
associated with determining the appropriate regulatory treatment for IP-enabled services.

52. Under the Commission’s rules, there are two sets of requirements for 911. The
first set, “basic 911,” requires covered carriers to deliver all 911 calls to the appropriate public
safety answering point (PSAP) or designated statewide default answering point.’~ Basic 911
service does not address what sort of information the PSAP should receive from that call; rather
it seeks to ensure the delivery of 911 cafls. The Commission, therefore, also adopted
requirements for covered wireless carriers to be capable of delivering the calling party’s call
back number and the calling party’s location information.’~° These rules, referred t~ as the
Commission’s “enhanced 911” (E911) rules, are currently being phased in across the country
and deployment of E91 1 capability is ongoing.’6’

53. Against this backdrop, we seek comment in this proceeding on the potential
applicability of 911, E91 1, and related critical infrastructure regulation to VoIP and other IP
enabled services. As an initial matter, we have previously found in the E911 Scope Order that
the Commission has statutory authority under Sections 1, 4(i), and 251 (e)(3) of the Act to
determine what entities should be subject to the Comjnission’s 911 and E9 11 rules.’~ However,
in deciding whether to exercise our regulatory authority in the context of IP-enabled services, we
are mindful that development and deployment of these services is in its early stages, that these
services are fast-changing and likely to evolve in ways that we cannot anticipate, and that
imposition of regulatory mandates, particularly those that impose technical mandates, should be
undertaken with caution. How should we weigh the potential public benefits of requiring

‘~ See 47 C.F.R. §~ 20.18(b), 64.3001.

60 See Revision of the Commission’s Rules to Ensure Compotibili~y with Enhanced 911 Emergency Calling

Systems, CC Docket No. 94-102, RM 8143, Report and Order and Further Notice of Proposed Rulemaking, 11 FCC
Red 18676, 1 8689-Th722, paras. 24-91 (1996). Recognizing the challenges of implementation of E91 I
requirements, the Commission adopted a phased implementation plan for the covered carriers. Phase I
implementation, which requires a covered carrier to transmit a 911 caller’s call-back number and cell site to the
appropriate PSAP, began cit April 1, 1998. See 47 C.F.R. § 20.1 8(d). Phase II implementation, which requires a
covered carrier to transmit a 911 caller’s location information to the appropriate PSAP, began on October 1, 2001.
See 47 C.F.R. § 20.18(e), (Ii).
~ See 47 C.F.R. § 20.18.

762 Revision of the Commission’s Rules to Ensure CompatibiThy With Enhanced 911 Emergency Calling Systems;

Amendment of Par1,~ 2 and 25 to Implement the Global Mobile Personal Communications by Satellite (GMPCS)
Memorandum of Understanding and Arrangements; Petition of the National Telecommunications and Information
Administration go Amend Part 25 of the Commission’s Rules to Establish Emissions Limits for Mobile and Portable
Earth Stations Operating in the 1610-1660.5 MHz Band, Docket Nan. CC Docket No. 94-102, lB Docket No. 99-
67, Report and Order and Second Further Notice ofProposed Rulemaking, FCC 03-290 at paras. 13-15 (rd. Dec. 1,
2003) (E911 Scope Order). In the E911 Scope Order, the Cormnission found that it had authority under sections 1,
4(i), and 251(eX3) of the Act, 47 U.S.C. §~ 151, 154(1), 251(eX3), to determine whether the public interest required
that a provider of a particular service should be required to provide 91 1/E91 1 to its customers, and if so, to what
extent and in what time funne such covered service should be subject to the Commission’s 91 l/E9 11 requirements.
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emergency calling and other public safety capabilities against the risk that regulation could slow
teclmicai and market development? We seek comment on whether the natural evolution of I?
enabled services over the course of the next few years will lead to technological improvements
and cost savings in the transmittal of and response to emergency information, interoperability
among public safety entities, and other elements of critical infrastructure needed to provide for
public safety and homeland security in accordance with the Commission’s statutory obligations
and regulatory objectives. We recognize, too, that IF-enabled services may enhance the
capabilities of PSAPs and first responders — and thus promote public safety — by providing
information that cannot be conveyed by non-IP-enabled systems. Therefore, before we make
any decision with respect to regulation, it is important that we develop a fuller understanding of
the ways in which IP-enabled services or IP protocols can facilitate 911, E9 11, and critical
infrastructure deployment and reduce attendant costs, both currently and in the future. We next
ask commenters to address the technical and operational capabilities of current VoIP and other
IF-enabled services to work with 911 service. We seek comment on whether IF-enabled services
are technically and operationally capable of complying with the Commission’s basic 911 service
rules to ensure that calls are directed to the appropriate PSAP~ in particular, we seek comment
on issues relating to the routing of IF-initiated 911 calls to PSAPs, and the potential for IP
enabled services to provide a viable and cost-effective alternative to the dedicated 911 -trunking
facilities in use today. Are there multiple technical methods by which VoW providers could
route calls? We also seek comment on ways in which current IF-enabled service providers seek
to provide a similar service to their customers.

54. We also seek comment on whether VoIP and other IF-enabled services are
technologically and operationally capable of delivering call-back aiid location information,
enhanced ~9 11 service, or to provide analogous fimctionalities that would meet the intent of the
911 Act and the Commission’s regulations. We seek comment on whether there are multiple
technical methods by which VoIP providers could provide call-back and location information?
Are minimal technical requirements necessary, and what solutions can potentially provide them
most effectively and efficiently? We note that the Ha~/Ield Report,~ which we commissioned in
2002 to provide an independent analysis of technical issues associated with the implementation
of enhanced 911 services, examined IF technology as a potential solution to such issues.
Moreover, some vendors of VoLP equipment claim to have resolved the technical problems
associated with transmitting location and call-back to the appropriate PSAP through software
upgrades)6s To the extent that there is data on whether these software solutions meet or provide
some functionality useful in meeting the Commission’s E91l requirements, we request

163 See 47 C.F.R. §~ 20.18(b), 643001.

~ See generally Dale N. Hatfield, A Report on Technical and Operational Issues Impacting the Provision of
Wireless Enhanced 911 Services <bttpJ/gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?
native orj,df=pdf&id document=65 13296239> (ffa~Jield Report).

165 See Encore Networks, Inc., Helping LECs Comply with Local Regulations for E911 Services (visited Feb. 7,
2004) <http:l/www.fastcomni.comlzzs e91 1.htnp.
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cornrnenters to provide such data, in addition to considering software-based solutions, are there
other location solutions that equipment manufacturers could provide to enable a PSAP to
identify the location of an IP-based 911 “caller”? Should the Commission distinguish between
classes of IP-enabled service providers based on the method by which they provide these
capabilities?

55. In the E91 I Scope Order, we identified four criteria as relevant to determining
whether particular entities should, in the public interest, be subject to some form of 91 1/E91 I
regulation: I) the entity offers real-time, two-way switched voice service, interconnected with
the public switched network, either on a stand-alone basis or packaged with other
telecommunications services; 2~ customers using the service or device have a reasonable
expectation of access to 911 and enhanced 911 services; 3) the service competes with traditional
CMRS or wireline local exchange service; and 4)11 is technically and operationally feasible for
the service or device to support E9l 1)~ We also stated that other factors could inform our
decision as welI.~’ We seek comment on whether there are IP-enabled services, and VoIP
services in particular, that satisfy these four criteria. In view of the variety of IP-enabled
services, and their very different functionalities, we also seek comment on whether these four
criteria provide the appropriate analytical framework for determining whether and to what extent
IP-enabled services should fall within the scope of our 911 and E9l1 regulatory framework.
Should any of these criteria be modified, weighed differently, or replaced? Should alternative
criteria be considered?

56. Assuming that we find IP-enabled services in general or certain services in
particular to fall within our E9l I “scope” criteria, we seek comment on how best to achieve our
policy objectives for ensuring the availability of 911 and E9l I capability. Should the
Commission extend 911 and E9l I requirements to such services, and if so, by what means and
to what extent? We emphasize that we do not presume at this point that direct regulation would
be required, and we specifically seek comment on the effectiveness of alternatives to direct
regulation to achieve our public policy goals. For example, in December 2003, the National
Emergency Number Association (NENA) and the Voice on the NET (VON) Coalition reached a
voluntary agreement on approaches to provide VoIP subscribers with basic 911 service, and to
work together to develop solutions that may lead to VoIP subscribers receiving enhanced 911
functionality)w We seek comment on the potential for similar agreements among public safety

‘~ SeeE9llScopeOrderatparas. 18-19.

~ Id. at para. 19.

“ See VON Coalition and NENA, Public Safety and Internet Leaders Connect on 911, Press Release (Dee. I,
2003) (selling forth agreement for how two industry groups will work together as VoIP is deployed). Among other
things. NENA and VON agreed that for “service to customers using phones that have the functionality and
appearance of conventional telephones,” 911 access would be provided within a reasonable period of three to sis
months, and “prior to that time Iservice providers would~ inform customers of the lack of access,” The agreement
also stated that VoIP providers would work with local orncisls as the providers introduced their services into those
local areas on ways to provide 911 access.
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trade associations, commercial IP-stakeholders, consumers, and state and local E9 11
coordinators and administrators. To what extent can voluntary consensus, rather than regulation,
spur deployment of IP-enabled E91 1 services? Should the Commission seek to facilitate
voluntary, inclusive agreements similar to the NENA/VON agreement? Would promulgation of
best practices or technical guidelines promote the provision of effective IP-based E9 11 services?
If we conclude that mandatory requirements are necessary, how can we provide for technological
flexibility so that our rules allow for the development of new and innovative technologies?

57. We also seek comment on the time frame in which we should consider 911 and
E91 I regulatory issues in the IP context. We note that the rapid growth, proliferation, and
evolution of IP-enabled services and platforms, both now and in the future, may make timely
regulatory assessment and response difficult. However, we recognize that the 911 Act
establishds 911 as the national emergency number and requires the Commission to play an active
role in promoting the deployment of a widespread network for public safety communications.
Thus, we ask whether it may be appropriate to impose a requirement that sotne or all IP-enabled
voice services provide 911 functionality to consumers and seek comment on this proposal. In
light of the rapid pace of innovation in IP technology and services, and the potential for these
innovations to yield future public safety benefits, we seek comment on whether consideration
should be given to refraining from imposing E9l 1 or related regulatory obligations on IP
enabled services until these services are better established and more widely adopted by
consumers. At the same time, we seek to avoid a scenario in which a decision to impose E9 11
requirements at a future date would require costly and inefficient “retrofitting” of embedded IP
infrastructure, Therefore, we seek comment on how best to balance these considerations. We
also seek comment On how IP-enabled service providers, public safety entities, and other
affected parties. can best ensure that their forward planning in business and technology
development allows for the possibility of future implementation of IP-enabled E91 I services
without the need for retrofitting.

c. Disability Access

58. We seek comment on how we should apply the disability accessibility
requirements set forth in sections 255 and 251 (a)(2) to any providers of VoIP or other IP-enabled
services.’69 In September 1999, the Commission issued an order adopting rules to implement

‘~ Section 255 requires a manufacturer of telecommunications equipment or CPE to ensure that such equipment is

designed to be accessible to and usable by individuals with disabilities, if readily achievable, ~nd requires a provider
of a “telecommunications service” to ensure that its service is accessible to and usable by people with disabilities, if
readily achievable. See 47 U.S.C. § 255. Where these ~oa1s are not readily achievable, section 255 requires that the
equipment or service be made compatible with peripherals or specialized CPE commonly used to allow access to
people with disabilities. See 47 U.S.C. § 255(d). Finally, section 251 (a)(2) prohibits telecommunications caniers
from installing network features, functions, or capabilities that do not comply with the guidelines and standards set
forth in section 255. See 47 U.S.C. § 251 (a)(2).

Section 255, adopting definitions from the Americans with Disabilities Act (ADA), defines the term
“disability” to include “a physical or mental impairment that substantially limits one or more of the major life
activities of such individual,” “a record of such impairment,” or the state of “being regarded as having such an
(continued,...)
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sections 255 and 251 (a)(2) (Disability Access Order),’7° which included a Notice of Inquiry
regarding, among other things, section 255’s applicability in the context of “Internet telephony”
and “computer-based equipment that replicates telecommunications functionality.” We invite
cominenters here to refresh the record compiled in response to that Notice of Inquiry~ We ask
that commenters address the range of questions presented above in relation not only to the “II’
telephony” services that were the focus of the prior Notice, but also with regard to the fUll iange
of other IP-enabted services at issue here. Specifically, do and should the rules established in the~
Disability Access Order apply in the context of Vo1P or other IP-enab]ed services? We note
specifically that in the Disability Access Order, the Commission relied on Title ito apply section
255 obligations to providers of voicemail and interactive menu services, both of which were
deemed “information services.””2 Would that approach be appropriate with regard to any
providers of VoIP or other IP-enabled services that we deem to be “information services”?

59. Section 225 of the Communications Act requires common carriers offering voice
telephone service to alsoprovide Telecommunications Relay Service (TRS) so that persons with
disabilities will have equal access to the telecommunications network.’” Beyond traditional
TRS, which requires the use of a teletypewriter (TrY), the Commission has implemented this
mandate by determining that two IP-enabled services, IF Relay and Video Relay Service (VRS),
are forms of TRS.”~ In both scenarios, the Commission determined that TRS, as defined, was
(Continued from previous page)
impairment.” See 42 U.S.C. § 12102(2XA); see also 47 U.S.C. § 255(a)(1) (adopting ADA definition by reference).
The Commission’s regulations implementing section 255 specifically define “readily achievable,” “usable,”
“accessible,” and other pertinent terms. See 47 C.F.R. § 6.3.

70 See generally Disability Access Order, 16 FCC Rcd 6417. Among other things, the Commission (~) required

manufacturers and service providers to develop processes to evaluate the accessibility, usability, and compatibility
of covered services and equipment, see Disability Access Order, 16 FCC Red at 6429-33, paras. 21-30; (2) required
manufacturers and service providers to ensure that information and documentation provided in connection with
equipment or service be accessible to people with disabilities, where readily achievable, and that employee training,
where provided at all, account for accessibility requirements, see Id.; (3) required the maximum feasible deployment
of accessibility features that can be incorporated into product design, see id. at 6440-42, pamas. 49-54; and (4)
prohibited telecommunications carriers from installing network features, fenctions, or capabilities that do not
comply with the accessibility requirements set forth elsewhere in the Order, see Id at 6435-37, paras. 37-42.

“ Id. at 6483, pars. 175; see generally id~ at 6483-87, paras. 173-85.

172 See Id. at 6455-62, paras. 93-1 08,

“~ 47 U.S.C § 225. TRS enables an individual with a hearing or speech disability to communicate by telephone or

other device with a hearing individual. This is accomplished through TRS facilities that are staffed by specially
trained communications assistants (CA5) using special technology. The CA relays conversations between persons
using various types of assistive communication devices and persons who do not require such assistive devices. See
generally Telecammwricntions Relay Services and Speech-to-Speech Services for IndIviduals with Hearing and
Speech Disabilities, CC Docket No. 98.67, Report and Order and Further Notice of Proposed Rulemaking, 15 FCC
Red 5140, pars. 2(2000) (Improved TRS Order & FNPRM).

“~ 1? Relay functions in a similar manner to traditional TRS except that instead of a TTY, which is generally

linked to the PSTh, the text is provided to, and received from, the communications assistant (CA) via the TRS
consumer’s computer or other Internet-enabled device. See generally Provision of Improved Telecommunications
(continued....)
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not limited to “telecommunications” and that Congress intended the term “telephone
transmission services” to be interpreted broadly to implement section 225’s goal to “ensure that
interstate and intrastate [TKS~ are available, to the extent possible and in the most efficient
manner, to hearing-impaired and speech-impaired individuals in the United States.”75 We seek
comment on •how these interpretations should inform our deliberations as we consider the
appropriate classifications for IP-enabled services. We also note that current or future IF-
enabled services may facilitate communications by individuals with disabilities more effectively
than traditional technologies. To what extent, if any, will the advent of IF-enabled services
improve traditional services designed to ensure access by persons with disabilities?

60. Relatedly, we seek comment on how migration to IF-enabled services will affect
our statutory obligation to ensure that interstate and intrastate telecommunications relay services
are available to hearing-impaired and speech-impaired individuals. Section 225 created a cost
recovery mechanism whereby providers of eligible TRS services are compensated for the
“reasonable costs” of providing interstate TRS’76 and required the Commission to prescribe
regulations ensuring that those costs “be recovered from all subscribers for every interstate
service and costs caused by intrastate telecommunications relay services shall be recovered from
the intrastate jurisdiction.”tm We seek comment regarding how other decisions we make in this
docket might affect contributions to the interstate TRS Fund, and how, if at all, the Commission
should amend its rules in light of the increasing use of IP-enabled services. We also seek
comment on how any change in our TRS rules will affect the provision of intrastate TRS by the
states.

2. Carrier Compensation

(Continued from previous page)
Relay Services and Speech-To-Speech Services for individuals with Hearing and Speech Disabilities; Petition far
CIar~Jicatian of WorldCo,n, Inc., CC Docket No. 98-67, Declaratory Ruling and Second Further Notice of Proposed
Rulemaking, 17 FCC Red 7779 (2002) (1? Relay Order). TRS is a telecommunications relay service that allows
persons with hearing or speech disabilities who use sign language to communicate with the CA in ~jg~ language
(rather than by text) through video equipment. A video link allows the CA to view and interpret the party’s signed
conversation (and vice versa), and then relay the conversation back and forth with the other party to the call (the
voice caller). In almost all cases, the video link is provided over the Internet. See Improved TRS Order & FNPRM,
IS FCC Red at 5152-S4, paras. 21-27.

‘“ IF Relay Order, 7 FCC Red at 7783, para. 10.

76 See 47 U.S.C. § 225(d)(3); 47 C.F.R § 64.604(c)(5)(iü~E).

“~ 47 U.S.C ,~ 225(d)(3). Under our existing rules, every carrier providing interstate telecommunications services

must contribute to the Interstate TRS Fund on the basis of end-user telecommunications revenues. See 47 C.F.R.
§ 64.604(e)(5)(iii)(A).
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61. The Commission seeks comment on the extent to which access charges’78 should
apply to VoIP or other 1P-enabled services.’~ if providers of these services are not classified as
interexehange carriers, or these services are not classified as telecommunications services,
should providers nevertheless pay for use of the LECs’ switching facilities? As a policy matter,
we believe that any service provider that sends traffic to the PSTN should be subject to similar
compensation ol,ligations, irrespective of whether the traffic originates on the PSTN, on an IP
network, or on a cable network. We maintain that the cost of the PSTN should be borne
equitably among those that use it in similar ways. Given this, under what authority could the
Commission require payment for these services? If charges should be assessed on these
services, should they be the same as the access charges assessed on providers of
telecommunications services, or should the charges be computed and assessed differently? How
should different charges be computed and assessed? By seeking comment on whether access
charges should apply to the various categories of service identified by the commenters, we are
not addressing whether charges apply or do not apply under existing law.~ss

62. if, on the other hand, VoIP or other IP-enabled services are classified as
telecommunications services, should the Commission forbear from applying access charges to
these services, or impose access charges different from those paid by non-IP-enabled
telecommunications service providers? If so, how should different charges be computed and
assessed? If comrnenters believe charges should be assessed, must carriers pay access charges,

78 Section 69.5(b) of the Commission’s rules states that “[c]arrier’s carrier charges shall be computed and assessed
upon all interexchange carriers that use local exchange switching facilities for the provision of interstate or foreign
telecommunications services.” 47 C.F.R. § 69.5. To keep local telephone rates low, access charges traditionally
have exceeded the forward-looking economic casts of providing access services. See inrercarrier Compensation
NPRM, 16 FCC Red at 9614, pars. 7 (citing Federal-State Joint Board on Universal Service, CC Docket No. 96-45,
Report and Order, 12 FCC Red 8776 (1997) (First Universal Service Report and Order)).

‘~ Since 1983 the Commission has exempted enhanced service providers (ESPs) from the payment of certain

interstate access charges (the “ES? exemption”). See Implementation of the Local Competition Provisions in the
Telecommunicalion.s Act of1996; Jnterc.arrier Compensation for ISP-Bound Traffic, CC Docket Nos. 96-98, 99-68,
Order on Remand and Report and Order, 16 FCC Red 9151, 9158, pars. 11(2001) (ISP Remand Order) (citing
M7S1WATS Market Structure Order, 97 FCC 2d at 715, para. 83); see also ESP Exemption Order, 3 FCC Red at
2633, pars. 17; Access Charge Reform, CC Docket Nos. 96-262,94-1, 91-213, 95-72, First Report and Order, 12
FCC Red 15982, 16133, para. 344 (1997) (Access Charge Reform First Report and Order). Consequently, ESPs
are treated as end users for the purpose of applying access charges and are, therefore, entitled to pay local business
rates for their connections to the LEC central offices and the PSTN. See ISP Remand Order, 16 FCC Red at 9158,
pars. 11 (citing ESP Exempifon Order, 3 FCC Red at 2635 n.8, 2637 n.53); see also Access Charge Reform First
Report and Order, 12 FCC Red at 16133-35, paras. 344-48.

ISO Thus, we expressly preserve the Commission’s flexibility to address one or all of the petitions discussed above

by issuing a declaratory ruling or rulings before the culmination of the instant proceeding. We also expressly
preserve the Commission’s flexibility to address the Intercarrier Compensation and Universal Service proceedings
currently pending before the Commission before the culmination of the instant proceeding. See Intercarrier
Compensation 1IPRM, 16 FCC Red 9610(2001); Universal Service Further NPRM, 17 FCC Red 24952 (2002).
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or should they instead pay compensation under section 251(b)(5) of the Act?~ Would
assessment of rates lower than access charge rates require increases in universal service support
or end-user charges? If no access charges, or different charges, are assessed for VoIP and IP
enabled service providers’ use of the PSTN, would identification of this traffIc result in
significant additional incremental costs?

3. Universal Service

63. We seek comment on how the regulatory classification of LP-enabled services,
including VoIP, would affect the Commission’s ability to fund universal service. Many of these
issues have already been raised in the Wfreline Broadband NPRM, and we encourage parties to
incorporate into this docket prior filings in that proceeding that are relevant to our inquiry here.
In the Wireline Broadband NPRM, the Commission sought comment on whether facilities-based
broadband Internet access providers are required to contribute, pursuant to its mandatory
authority,’t2 or should be required to contribute to universal service, pursuant to its permissive
authority)t3 In this proceeding, we broaden that inquiry by asking comnienters to address the
contribution obligations of both facilities-based and non-facilities-based providers of IF-enabled
services. These questions are also intertwined with issues raised in our separate Universal
Service Contribution Methodology proceeding, which explores possible ways to reform our
current methodology for assessing universal service contributions.°~ We leave questions of
whether to reform the current methodology to the separate Universal Service Contribution
Methodology proceeding.

64. If certain classes of IF-enabled services are determined to be information services,
could or should the Commission require non-facilities-based providers of such services to

“° Section 25 L(bX5) requires LECs to “establish reciprocal compensation anangernents for the transport and
termination of telecommunications.” 47 U.S.C. ~ 251(bXS).

~ See 47 U.S.C. ~ 254(d). Section 254(d) states that “[e)ve,y telecommunications carrier that provides interstate

telecommunications services shall contribute” to universal service. This section is often referred to as the
Commission’s mandatory contribution authority.

‘~ Wire!me Broadband NPRM, 17 FCC Rcd at 3053, pars. 74; see also Stevens Report, 13 FCC Red at 11570,

pars. 139; 47 U.S.C. § 254(d). Section 254(d) states that “(a)ny other provider of interstate telecommunications
may be required to contribute ... if the public interest so requires.” This section is often referred to as the
Commission’s permissive contribution authority.

See Federal-State Joint Board on Universal Service, 1998 Biennial Regulatory Review — Streamlined
Contributor Reporting Requirements Associated with Administration of Telecommunications Relay Service, North
American Numbering Plan, Local Number Portability, and Universal Service Support Mechanisms,
Telecommunications Services for individuals with Rearing and Speech Disabilities, and the Americans with
Disabilities Act of 1990. Administration of the North American Numbering Plan and North American Numbering
Plan Cost Recovery Contribution Factor and Fund Size, Number Resource Optimization, Telephone Number
Portability, Truth-in-Billing and Billing Format, CC Docket No& 96-45, 95-171, 90-57 1, 92-237, 99-200, 95-116,
98-170, Report and Order and Second Further Notice of Proposed Rulemaking, 17 FCC Red 24952, 24954-2499S,
puss. 66-100 (2002).
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contribute to universal service pursuant to its permissive authority? Would such providers
“provide” telecommunications? if the Commission were to exercise its permissive authority
over facilities-based and non-facilities-based providers of IF-enabled services, how could it do
so in an equitable and nondiscriminatory fashion? Would the Commission identify specific
services that are subject to its permissive authority? How would providers of IP-enabled
services identify the portion of their 1P-enabled service revenues that constitute end-user
telecommunications revenues? If certain IF-enabled services are information services, the
Commission has determined that such services would be subject to federal jurisdiction. Which
entity is providing telecommunications in this instance and bow can we identify the interstate
revenues, if any, associated with the provision of such telecommunications? If the Commission
determines that other 1P-enabled services are not information services, how would providers of
such services identify their interstate and international telecommunications revenues? If IF-
enabled services are not subject to contributions, what would be the magnitude of the forgone
contribution revenues over the next five years? Does the advent of IP-enabled services weigh in
favor of any specific ieforms currently under consideration in our Universal Service
Cornrfbidion Methodology proceeding?’~ For example, under a telephone number-based
methodology, VoW providers that utilize telephone numbers would be subject to assessment-
Under a connections-based methodology, providers of broadband connections used to provide
Voil’ could be subject to assessment.

65. In addition to considering the impact of our classification decision on funding the
universal service support mechanisms, the Commission must also evaluate how the regulatory
classification of IF-enabled services would affect the Commission’s universal service support
mechanisms.’~6 Previously, the Commission concluded that the generic universal service
definition in section 254(c)(l) is “explicitly limited to telecommunications services.”87 At the
same time, the Commission found that the statute provided the authority to support a broader

‘as

~ss Universal service programs consist of support to subsidize loop costs, and, in some cases, switching costs of

eligible carriers servicing high-cost areas, and Lifeline/Link Up, which provides support to law-income consumers
for telephone service and installation. Section 254 of the Act codified the Commission’s historical commitment to
universal service, directing the Commission to establish policies to preserve and advance universal service. The
“core” services that are curt-ently supported by universal service include: single-party service; voice grade access to
the public switched networic DTMF signaling or its functional equivalent; access to emergency services; access to
operator services; access to intereachange services; access to directory assistance; and toll limitation set-vices for
qualifying low-income consumers. See 47 C.F.R § 54.101. Section 254 also directed the Commission to create
mechanisms to enhance access to advanced telecommunications and information services for schools, libraries and
nani health care providers, respectively. Currently, the schools and libraries mechanism provides support for
telecommunications services, internet access, and intenial connections, while the rural healthcare mechanism
provides support for telecommunications services and intemèt access. All of these mechanisms are referred to
collectively as “universal service.”

~ First Universal Service Report and Order, 12 FCC Red at 9009, pars. 437.
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class of services, including Internet access, an information service, for schools and librries.’8° if
IP-enabled services, or specific classes of services, are infomiatiori services, would the
Commission need to revisit its interpretation of section 254(c)(l) in order to include such
services in the list of supported services?’°° We seek specific comment on how the regulatory
classification of IP-enabled services would impact each of the current universal service support
mechanisms — high cost, low income, schools and libraries, and rural health care programs — and
whether any rule changes are necessary in light of our ultimate classification decision. We also
seek comment on whether the advent of VoIP or other IP-enabled services requises any
modifications to~ our rules to fulfill the requirements of section 254(e) and 254(k).’°° In
particular, how can the Commission ensure that services supported by universai service bear no
more than a reasonable portion of the costs associated with facilities that are used to provide both
supported services and unsupported services?

66. We seek comment more broadly on how potential migration to IP—enabled
services will affect our statutory obligations to support and advance universal service.’91
Cornmenters should describe whether migration to IP-enabled services might lessen eligible
telecommunications carriers’ (ETCs) ability to maintain existing circuit-switched networks and
deploy new packet-switched networks. In some instances, IP-enabled providers reach end-user
customers using loops that are currently supported by universal service. To what extent would
classification of IP-enabled services, or specific classes of such services, as information servIces
affect the eligibility of rural and non-rural ETCs for high cost support? Will migration to IF-
enabled services lower or raise the cost of providing service on the public switched network or
IF-enabled platforms? We fully recognize that many IF-enabled services are delivered over
network infrastructure that traditionally has been supported by universal service. We seek to

Id.; s~ee also 47 U.S.C. § 254(c)(3), (h)(1)(B). The U.S. Court of Appeals for the Fifth Circuit upheld the
Commission’s detennination that it had the authority to support non-telecnrmnunications set-vices for schools and
libraries. See Texas Qijice ofPith. tOiL Counsel v. FCC, 183 F.3d at 439-43.

~ Even though advanced services are not directly supported by federal universal service, “[Commission] policies

do not impede the deployment of modem plant capable of providing access to advanced services.” Federal-Slate
Joint Board on Universal Service, MuIli-Assaciallon Group (M~4G) Plan for Regulation of Interstate Services of
Non-Price Cap incumbent Local Exchange Carriers and lrzierexchange Carriers, CC Docket Nos, 96-45, 00-256,
Fourteenth Report and Order, Twenty Second Order on Reconsideration, 16 FCC Red 11244, 1322, pat-as. 199-200
(2001) (‘Fourteenth Report and Order”), recon. pending (“The public switched telephone network is not a single-
use network. Modem network infrastructnre can provide access not only to voice services, but also to data,
graphics, video, and othe,- services.”); see also Federal-State Joint Board on Universal Service, CC Docket No. 96-
45, Order and Order on Reconsideration, 18 FCC Rod 15090, 15095, pat-a. 13 (2003) (describing “no bairiers”
policy).

ISO Section 254(e) states thatsupport shall only be used for the provision, maintenance, and upgrading of facilities

and services for which the support is intended. 47 U.S.C. § 254(e). Section 254(k) also requires that services
supported by universal service bear no more that-i a reasonable share of the joint and common costs of the facilities
used to provide these services. 47 U.S.C. § 254(k).

‘°‘ 47 U_S_C. § 254(b).
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develop a record on whether there is a fundamental need to reexamine our universal service
paradigm if consumers increasingly are utilizing other platforms, unsupported by universal
service firnds, to fulfill their communications needs.

4. Title 111

67. As noted above, IP-enabled services can be provided over any broadband
platform, including a wireless platform, and there are numerous examples of wireless providers
offering such services. 1P-enabled services may also involve the use of wireless technology in
combination with other platforms, e.g., a VoIP call may originate from a mobile device and
terminate on a wireline or cable platform. To the extent that providers of IP-enabled services use
wireless technology to deliver such services, they fall within the ambit of Title 111 of the Act,
which provides the structure for the Commission’s regulation of spectrum-based services,
including broadcasting and all other services that use radio waves.”~’ Moreover, within Title lii,
Section 332 provides a specific framework for regulation of commercial mobile radio service
(CMRS) providers.’93 Section 332 provides that CMRS providers are common carriers subject to
the provisions of Title II, but it also authorizes the Commission to forbear from applying Title LI
provisions it determines are inapplicable.”~ Accordingly, in implementing Section 332, the
Commission has forborne from applying most Title II economic regulation to CMRS providers
based on the competitive nature of the CMRS marketplace.”5 In addition, Section 332 limits
state regulation of CMRS by preempting states from regulating the entry of or rates charged by
CMRS providers.”

68. in light of this statutory framework and history of forbearance, we seek comment
on what effect Title Ill may have on the provision or regulation of IF-enabled services provided
over, in whole br in part, a wireless platform. Does Title Ill require us to treat such services
differently from other IP-enabled services? We note that Title III does not expressly identi~’ or
distinguish wireless services based on whether they are IF-enabled. Does Title III apply to IP
enabled wireless services and other wireless services in the same way? We also note that most
of our rules governing the licensing and operation of wireless services, particularly commercial
services, are technology-neutral except to the extent necessary to prevent interference among
competing spectrum uses. We thus seek comment on whether the Commission should make any
distinctions among wireless providers of IF-enabled services based on the nature of their
spectrum use (e.g., fixed/mobile, licensed/unlicensed).

‘~ See Tide III— Pravisiàns Relating to Radio, 47 U.S.C. §~ 301 at seq.

‘~ 47 U.S.C. § 332.

~ 47 U.S.C. § 332(cX1).

“~ See generally CMRS Second Report and Order, 9 FCC Red 141 1.

“ 47 U.S.C. § 332(c)(3).
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69. We also seek comment on the impact of Section 332 on IP-enabled services
offered by CMRS providers. Section 332(c)(l) provides that CMRS providers are common
carriers subject to the provisions of Title LI, but it also gives the Commission authority to limit
Title II regulation of CMRS.97 Accordingly, in implementing Section 332, the Commis~ion has
refrained from applying most Title II economic regulation to CMRS providers based on the
competitive nature of the CMRS marketplace)98 In addition, Section 332(c)(3) preempts states
from regulating the entry of or rates charged by CMRS providers.’~ Thus, to the extent that
CMRS providers offer VoW or other IP-enabled CMRS services that we classify as subject to
Title II, we believe that the statutory provisions of Section 332 apply, Le., states are preempted
from regulating entry or rates of such services, and the Commission may limit their regulation
under Title IL We seek comment on this analysis. We also seek comment on whether there is
any reason that the Commission’s existing deregulatory policies with respect to Title II
regulation of CMRS should not apply uniformly to IP-enabled CMRS as well as other CMRS.

- 5. TitleVi

70. IP-enabled services, such as VoJP, also can be — and often are — provided over
cable facilities. What impact, if any, should the provision of broadband over cable plant have on
the Commission’s treatment of IP-enabled services? What effect, if any, does Title VI of the Act
have on any potential regulation of cable-based P-enabled services?~° If the Commission
determines that P-enabled services, or any particular class of IP-enabled services, are
telecommunications services, should the Commission forbear from applying certain Title II
provisions to cable providers’ offering IP-enabled services? Alternatively, if the Commission
determines that some or all P-enabled services constitute information: services, could the
Commission use its ancillary jurisdiction to apply any Title U-like obligation to any cable
providers of P-enabled services? If so, what is the basis for an exercise of that authority?
Finally, is any class of IP-enabled services properly classified under the Act as “cable

‘~ Section 332(c)( 1) of the Act provides that the Commission may speci1~t any provision of Title II, other than

Sections 201, 202, and 208, as inapplicable to CMRS providers if it finds certain criteria specified by the statute to
have been met, 47 U.S.C. § 332(cXl). Since this provision was adopted, the Commission has obtained broader
forbearance authority with respect to all telecommunications providers under Section 10 of the Act. 47 U.S.C.
§ 160.

See generally CMRS Second Report and Order, 9 FCC Red 1411.

~ 47 U.S.C. § 332(cX3). States may petition the Commission for authority to regulate CMRS rates based on
certain statutory criteria, but no state has been granted such authority to date.

200 See 47 U.S.C. §~ 521 Cl seq.; 47 C.F.R. §~ 76.1 Ct seq. For example, Title VI and our implementing rules

govern the video programming that a cable operator must carry, see 47 U.S.C. §1’ 534, 536, 531; establish rules that
prevent a cable operator from unfairly withholding aThliated video programming from other cable operators and
satellite broadcast providers, see 47 U.S.C. § 548; establish horizontal cable ownership limits, see 47 U.S.C. §
533(0(1); and establish and limit the authority for local franchises to regulate cable operators, see 47 U.S.C. §~ 541
et seq.
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service”?201 If so, what regulatory requirements, if any, would apply to those services?
Specifically, should any class of VoIP or other 12-enabled service be construed to be a “cable
service” for franchising purposes?tm In responding to these questions, we ask commenters to
explain whether the Commission should make any distinction among categories of cable
providers for regulatory purposes. V

VL OTHER REGULATORY REQUIREMENTS

A. Consumer Protection

71. In this section, we seek comment on whether it is necessary to extend the
customer proprietary network information (CPNI) requirements and other consumer protections
afforded in the Act to subscribers of VoIP or other IP-enabled services. First, section 222 of the
Act restricts telecommunications carriers’ use and disclosure of CPN1.2°~ In section 222,
Congress recognized both that telecommunications carriers are in a unique position to collect
sensitive personal information and that customers maintain an important privacy interest in
protecting this information from disclosure and dissemination. We seek comment on whether
the CPNI requirements should apply to any provider ofVolP or other IF-enabled services.

72. Second, we seek comment regarding a number of other consumer protections set
forth in the Act and Commission rules. For example, section 214 of the Act requires common
carriers to obtain Commission authorization before constructing, acquiring, operating or
engaging in transmission over lines of communications, or discontinuing, reducing or impairing

201 The term “cable service” means

(A) the one-way transmission to subscribers of (i) video programming, or (ii) other programming service, and
(B) subscriber interaction, if any, which is required for the selection or use of such video programming or other
programming service.

47 U.S.C. ~ 522(6). “Video programming” means “programming provided by, or generally considered comparable
to programming provided by, a television broadcast station.” 47 U.S.C. ~ 522(20). “Other programming service”
means “information that a cable operator makes available to all subscribers generally.” 47 U.S.C. ~ 522(14). The
term “interactive on-demand service” means “a service providing video programming to subscribers over switched
networks on an on-demand, point-to-point basis, but does not include services providing video programming
prescheduled by the programming providers.” 47 U.S.C. § 522(12).

202 See 47 U.S.C. § 522(6)(A), (14).

~ 47 U.S.C. § 222. CPNI is defined to include “(A) information that relates to the quantity, technical
configuration, type, destination, location, and amount of use of a telecommunications service subscribed to by any
customer of a telecommunications carrier, and that is made available to the carrier by the customer solely by virtue
of the carrier-customer relationship; and (B) information contained in the bills pertaining to telephone exchange
service or telephone toll service received by a customer of a carrier.” 47 U.S.C. § 222(hXl).
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telecommunications service to a community.~°4 Section 258 of the Act prohibits “slamming” by
requiring that any “telecommunications carrier” must adhere to authorization and verification
procedures prescribed by the Commission when submitting and executing carrier changes?05
Violators are liable to the subscriber’s properly authorized carrier for all charges collected.206
Moreover, under sections 201 and 258 of the Act, the Commission has adopted “Truth-in-
Billing” rules to improve consumers’ understanding of their telephone bills.201 Finally, the
Commission has adopted rules pursuant to section 226 of the Actas to ensure that customers are
able to reach their preferred long distance carriers from public telephones and receive sufficient
information about the rates they will pay for operator services at public phones and aggregator
locations such as hotels, hospitals, and educational in~titutions.~°~ We seek comment on whether
these billing-related requirements — or any other consumer protections not discussed here2° —

should apply to any providers of VoLP or other IP-enabled services.

B. Economic Regulation

73. We also seek comment on whether various traditional economic regulations set
forth in Title 11 and Commission rules should be applied to any class of IP-enabled service
provider. Among other things, Title 11 requires all common carriers of,interstate or foreign
communications by wire or radio to provide those communications upon reasonable request at
rates, classifications, and practices that are just and reasonable;21’ prohibits common carriers

47 U.S.C. ~ 214. See, e.g., Verizon Telephone Companies Section 63.71 Application to Discontinue Expanded
Interconnection Set-tice Through Physical Colloäation, WC Docket No. 02-237, Order, 18 FCC Red 22737, 22742,
pars. 8 (2003) (applying five factors to determine whether “reasonable substitutes are available” to consumers).

205 ~ U.S.C. § 258(a).

47 U.S.C. § 258(b); see also 47 C.F.R. § 64.1170.

~ See 47 C.F.R. §~ 64.2400-64.2401. Among other things, a telephone bill must (1) be accompanied by a brief,
clear, non-misleading, plain language description of the service or services rendered; (2) identifl’ the service
provider associated with each charge; (3) clearly and conspicuously identify any change in service provider; (4)
identify those charges for which non-payment will not result in disconnection of the customer’s basic local service;
and (5) provide at least one tolt.&ee number for customers to call to inquire or dispute any charges on the bill. The
Commission also determined that carriers should use standard labels on bills when referring to line item charges
relating to federal regulatory action, such as universal service fees, subscriber line charges, and local number
portability charges. See Truth-in-Billing and Billing Format, CC Docket No. 98-170, Report and Order and Further
Notice of Proposed Rulemaking, 14 FCC Red 7492, 7503, 7523, paras. 21, 50 (1999), reconsideration granted in
part, Order on Reconsideration, 15 FCC Red 6023 (2000), Errata, 15 FCC Red 16544 (Corn. Car. Bur. 2000).
~‘ 47 US.C. § 226. Section 226 is also referred to as the “Telephone Operator Consumer Services Improvement

Act” (TOCSIA). See 47 U.S.C. § 226(a)(2) (defining “aggregator”), (aX9) (defining “provider of operator
services”).
209 See 47 C.F.R. §~ 64.703-64.710.

210 See. e.g., 47 U.S.C. § 223 (prohibiting obscene or harassing telephone calls); 47 U.S.C. § 228 (regulating pay-

per-call servsces).
211 47 U.S.C. § 201. Section 201 also is the basis for the Commission’s authority to impose access charges on

interexcbange carriers. See generally infra Section V.B.2. in addition, pursuant to section 201, U.S. carriers are
(continued....)
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from unjustly or unreasonably discriminating in “charges, practices, classifications, regulations,
facilities, or services” against similarly situated third-party customers;212 and requires providers
of telecommunications service to interconnect directly or indirectly with the facilities and
equipment of other such providers.’~’ Further, the Act imposes additional requirements upon
LECs, including, for example, the obligation to provide number portability.2t4 The Act also
entitles providers of telecommunications services to use certain incumbent LEC network
elements on an unbundled basis and at cost-based rates.2~ Finally, under the Commission’s
Computer Inquity decisions,216 “facilities-based common carriers” are required to provide the
basic transmission services underlying their enhanced services on a nondiscriminatory basis
pursuant to tariffs.2°

74. ‘While several of the regulatory obligations discussed in previous sections of this
Notice may have general applicability to any entity that seeks to offer voice services, many of
the “economic” regulations set forth here have been written to apply specifically to cases

(Continued from previous page)
required to make international settlement payments to terminate international traffic unless they are exempted from
such payments on certain routes or receive a waiver. —

2)2 47 U.S.C. § 202.

213 47 U.S.C. § 251(a)(1); see aLso, e.g., 47 U.S.C §~ 203(a) (requiring common’ carriers to file with the

Commission tariffs for interstate and international wire and radio communications).

214 See 47 U.S.C. § 251(b) (requiring those telecommunications carriers classified as LECs to offer services for

resale; to provide number portability; to offer dialing parity; to provide access to rights-of-wiy; and to “enter into
reciprocal compensation arrangements for the transport and termination of telecommunications”).

215 See 47 U.S.C. § 251(c)(3); Review of the Section 251 Unbundling Obligations of lncwnbent Local Exchange

Carriers; implementation ofLocal Competition Provisions of the Telecommunications Act of 1996; Deployment of
Wireline Services Offering Advanced Telecommunications Capability, CC Docket Nos. 01-338, 96-98, 98-147,
Report and Order and Further Notice of Proposed Rulemaking, 18 FCC Red 16978 (2003) (Triennial Review
Order), corrected by Errata, 18 FCC Rcd 19020 (2003), petitions for review pending, United States Telecom Ass ‘n
v. FCC, D.C. Cir. No. 00-1012 (and consolidated cases).

2)6 See Wtreline Broadband NPRM, 17 FCC Red at 3036-40, paras. 33-42 (providing detailed summary of the

history and requirements of the Computer inquiry regime).

217 See Computer 11 Final Order, 77 FCC 2d at 4 15-16, pars. 83. BOCs have more specific obligations under the

Compzaer Inquiry regime, through either “comparably efficient interconnection” (CEI) or “open network
architecture” (ONA). See generally Computer III Phase I Order, 104 FCC 2d at 1039-42, paras. 155-165
(describing ONA requirements); Id. at 1064, pars. 214 (describing CEI requirements).

We note that the Commission baa proceedings pending before it concerning whether it should modify or
eliminate the Computer inquiry rules as they apply to wireline facilities. See, e.g., Wireline Broadband NPRM, 17
FCC Red 3019; Computer 111 Further Remand Proceedings: Bell Operating Company Provision of Enhanced
Services; 1998 Biennial Regulatory Review of Computer III and 01./A Safeguards and Requirements, CC Docket
Nos. 95-20, 98-10, Further Notice of Proposed Rulemaking, 13 FCC Red 6040 (1998). We do not seek to review
those issues in this Notice. Rather, our request for comment is limited to the application of those rules to IP-enabled
services, as we have defined that term above.
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involving a monopoly service provider using its bottleneck facilities to provide services to a
public that is without significant power to negotiate the rates, terms, and conditions of those
services. With the advent of competition in markets for telecommunications services, the
Commission has tailored the application of these requirements, reserving application of the most
stringent for carriers considered “dominant,”21’ As a threshold matter, therefore, we seek
comment on whether any of these economic regulations are appropriate in the context of IP
enabled services, given that customers often can obtain these services from multiple, intermodal,
facilities- and non-facilities-based service providers.219 Specifically, we seek comment on (1)
what regulations, if any, would apply to each class of 1P-enabled services, given the legal
classification urged for that class; (2) whether, for services classified as “telecommunications
services,” we should use our forbearance authority to remove a particular obligation or
entitlement~° and (3) whether, for services classified as “information services,” we should
exercise our ancillary jurisdiction to impose a particular obligation or entitlement. In answering
these questions, we ask that coinmenters specifically address the market conditions that form the
rationale for economic regulation in the context of the legacy network, and the extent, if any, to
which the market for IP-enabled services calls for application of similar regulation.

C. Rural Considerations

75, We note that this Commission has repeatedly recognized the unique challenges
facing rural carriers.22’ Because rural carriers generally have higher operating and equipment
costs, which are attributable to lower subscriber density, small exchanges, and a lack of

215 It has been the Commission’s policy to detariff non-dominant carriers in order foster competition in the market

for interstate, domestic, iriterexchange telecommunications services by subjecting these carriers to “the same
incentives and rewards that fums in other competitive markets confront.” Policy and Rules Concerning the
lnterstate lntere.xchange Marketplace, CC Docket No. 96-61, Second Report and Order, 11 FCC Red 20730,
20732-33, paras. 3-4 (1996). By contrast, the Commission continues to treat incumbent LECs as dominant camera
and, absent a specific finding to the contrary for a particular market, these carriers remain subject to tariff fl1in~,
tariff support and pricing requirements. See, e.g., Review of Regulatory Requirements for Incumbent LEC
Broadband Telecommunications Servicer, CC Docket No. 01-337, Notice of Proposed Rulemaking, 16 FCC Red
22745, 22747-48, pars. 5 (2001) (Incumbent LEC Broodband )VPRM). in addition, in the Commission’s
Competitive Carrier proceeding, the Commission removed many of the section 214 obligations imposed on non-
dominant carriers. See Id. at 22751-52, pars. 9.

219 For example, we note that the Commission has exercised its forbearance authority several times with respect to

CMRS providers because it determined that consumers have competitive choices available to them. See, e.g.,
CUltS Second Report and Order, ~ FCC Red 1411 (declining to apply the requirements contained in atctions 203,
204, 205, 211, and 214 of the Act to CMRS providers); see also 47 C.F.R. ~ 20,15. As noted above, the D.C.
Circuit hasreceatly affirmed the Commission’s approach. See szrpra note 123 (citing Or!offv. FCC. 352 F.3d 415).

n~ We note that section 10(d) prohibits the Commission from forbearing from the application of~ection 251(c)

unless it determines that the latter provision has been “fiiUy implemented.” See 47 U.S.C. § 160(d). To the extent
commenters urge forbearance from application of that subsection, we ask that they address this section 10(d)
limitation.

~ See, e.g., Fourteenth Report and Order, 16 FCC Red at 11302, pars. 145.
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economies of scale, the Commission has historically not adopted one-size-fits-all policies that
might impede rather than support the provision of affordable service by rural carriers?~ We
have sought comment, above, on. the implications ofour decisions in this docket for the universal
service support mechanisms, including our high cost fund. In addition, we note that rural
incumbent LECs derive a significant portion of their revenues from access charges. How might
the jurisdictional analysis, set out above, affect the level of intrastate access charges that these
carriers receive? We invite commenters to address whether our policies for IP-enabled services
have other implications for rural communities and the providers which serve them.

D. Other Considerations

76. Finally, we seek comment on other implications of our decisions in this docket.
First, we seek comment on the potential international implications raised by the use IP-enabled
services, such as the potential impact on international settlement rates323 ~nd the ability of
consumers to take their IP CPE overseas and continue to make and receive calls?~ We also ask
parties to comment on whether the growing use of IP-enabled services presents any foreign
policy or trade issues.~25 Further, we seek comment whether any action relating to numbering
resources is desirable to facilitate or at least not impede the growth of IP-enabled services, while
at the same time continuing to maximize the use and life of numbering resources in the North
American Numbering Plan.326

an Id.

an See International Settlements Policy Reform; International Settlement Rates, lB Docket Nos. 02-324, 96-261,

17 FCC Rcd 19954, 19961, para. 7 (2002) (citing International Settlement Rates, lB Docket No. 96-261, Report and
Order, 12 FCC Red 19806, 19904-05, pars. 216 (1997); Report and Order on Reconsideration and Order Lifting
Stay, 14 FCC Red 9256 (1999), aff’d sub horn. Cable & Wireless P.L.C. v. FCC, 166 F.3d 1224 (D.C. Cir. 1999)).

224 See Dan Gilimor, Internet Calls to Challenge Phone Companies, San Jose Mercury News, Jun. 8.2003, at 2003

WL 19867191 (describing consumers in Japan using a telephone number assigned to area code 415, which is
assigned to California); Kripa Raman, UK Phone Numbers On Offer Here, The Hindu Business Line, at 2003 WL
66051291 (reporting that United Kingdom company offers phone numbers assigned to the U.K. in India).

225 Currently, the Commission requires common carriers to obtain section 214 authorization to provide United

States.intemational service. See 47 C.F.R. §~ 63.12, 63,18. This authorization process provides the Executive
Branch an opportunity to review applications for national security, law enforcement, foreign policy, and trade issues
prior to the carrier initiating international service. See Rules and Policies on Foreign Participatron in the U.S.
Telecommunicalionr Mantel, lB Docket Nos. 97-142, 95-22, Report and Order and Order on Reconsideration, 12
FCC Red 23891, 23919-21, pans. 61-66 (1997) (explaining that the Commission accords deference to the expertise
of the Executive Branch regarding issues of national security, law enforcement, foreign policy, and trade policy
related to an international section 214 application), Order art Reconsideration, 15 FCC Red 18158(2000).

~ The impact of IP-enabled services ott numbering resources has been raised by members of the North American

Numbering Council (NANC), our federal advisory committee on numbering issues, at a number of recent NANC
meetings, including those held November 19-20,2002, January 22, 2003, March 19, 2003, September 25, 2003, and
November 5, 2003. See NANC Meeting Minutes (visited Feb. 7, 2004)
<httpJlwww.fcc.gov/wcb!tapd/Nanclnancflsinu.html>. Moreover, several members of NANC prepared two white
(continued....)
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77. To the extent that we determine IP-enabled services are information services, we
seek comment on whether there are any other policy priorities that we should consider. For
example, to what extent, if any, do our policy priorities for IP-enabled services assume an
underlying open network architecture? Will our decisions in this proceeding affect the
incentives of facilities-based IF service providers to provide network access to non-facilities-
based IF service providers? Will the incentives of facilities-based and non-facilities-based IP
service providers differ? How should our policies differ with a closed or proprietary
architecture? Similarly, are there customer privacy issues, separate from those raised in section
222 of the Act, that this Commission should consider?

78. Further, what are the impacts of our decisions on consumers’ ability to bring
section 208 complaints against IP service providers? Similarly, will there be any impact on the
ability of IP service providers to bring enforcement actions against carriers or other providers?
Will our decisions have any affect on the Commission’s ability expeditiously to address
complaints between IF service and facilities-based carriers? To the extent that IF-enabled
services, or some subset thereof, are considered to be information services, would state
commissions have the authority to resolve interconnection or service-related disputes? As a
general matter, what role should state and local governments play with respect to these issues?m
How would that change under various approaches outlined in the item?

VIL PROCEDURAL MAT1’ERS

- A. Ex Parte Presentations

• - 79. This matter shall be treated as a “permit-but-disclose” proceeding in accordance
with the Commission’s cx pane rules.m Persons making oral cx parte presentations are
reminded that memoranda summarizing the presentations must contain summaries of the
substance of the presentations and not merely a listing of the subjects discussed. More than a
one or two sentence description of the views and arguments presented is generally required.~
Other requirements pertaining to oral and written presentations are set forth in section 1.1206(b)
(Continued from previous page)
papers on the effect of VoIP on numbeting resources for presentation at the January 22, 2003, and March 19, 2003
NANC meetings. See BellSouth et al., VOIP Numbering Issues (visited Feb. 7, 2004) <http://www.nanc
chair.orgfdocsJNovfNov02_VolP_Whitej~aper.doc>; AT&T, VOIP Numbering lames — Much Ado About Nothing?
(Jan. 22, 2003) <http~IJwww.nanc-chair.org/docsJnowg/JanO3_ATr_VO1P_Paper.doc>. Finally, the Industry
Numbering Committee of the Alliance for Telecommunications Industry Solutions prepared a “Report on V0IP
Numbering Issues” for presentation at the November 5, 2003 NANC meeting. See <http://www.nanc
chair.orgldocslnowglJano3_BellSouth_VOlPContribution.doc> (visited Feb. 7,2004).

~ See. e.g., Letter from Matthew C. Ames, Counsel for National League of Cities Ct al., to Marlene H. Dortch,

Secretary, Federal Communications Commission, WC Docket Nos. 02.361, 03-45, 03-211 & 03-251, at 4 (filed Jan.
16, 2004) (stating that “local governments should receive adequate rent for use of public Land or other public
resources”).

225 47C.F.R.ll L.200etseq.

~ See 47 C.F.R. § I .t206(b)(2).
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of the Commission’s rules.

B. Comment Filing Procedures

80. Pursuant to sections 1.415 and 1.419 of the Commission’s rules,tm interested
parties may file comments within 60 days after publication of this Notice in the Federal Register
and may file reply comments within 90 days afler publication of this Notice in the Federal
Register. All filings should refer to WC Docket No. 04-36. Comments may be filed using the
Commission’s Electronic Comment Filing System (ECFS) or by filing paper copies?~

81. Comments filed through ECFS can be sent in electronic form via the Internet to
<http:I!www.fcc.govle~file/ecfs.html>. Only one copy of an electronic submission must be filed.
In completing the transmittal screen, commenters should include a full name, postal service
mailing address, and the applicable docket number, which in this instance is WC Docket No. 04-
36. Parties may also submit an electronic comment by internet e-mail. To obtain filing
instructions for e-mail cormnents, cornmenters should send an e-mail to ecfshelp@fcc.gov, and
should include the following words in the regarding line of the message: “get fonn<your e-mail
address>.” A sample form and directions will be sent in reply.

82. Parties who choose to file by paper must file an original and four copies of each
filing. Parties filing by paper must also send five (5) courtesy copies to the attention of Janice
M. Myles, Wireline Competition Bureau, Competition Policy Division, 445 12th Street, SW.,
Suite 5-C327, Washington, D.C. 20554, or via e-mail janice.myles@fcc.gov. Paper filings and
courtesy copies must be delivered in the following manner. Filings can be sent by hand or
messenger delivery, by commercial overnight courier, or by first-class or overnight U.S. Postal
Service mail (although we continue to experience delays in receiving U.S. Postal Service mail).

83. The Commission’s contractor, Natek, inc., will receive hand-delivered or
messenger-delivered paper filings for the Commission’s Secretary at 236 Massachusetts Avenue,
N.E., Suite 110, Washington, D.C. 20002. The filing hours at this location last from 8:00 a.m. to
7:00 p.m. All hand deliveries must be held together with rubber bands or fasteners. Any
envelopes must be disposed of before entering the building. This facility is the only location
where hand-delivered or messenger-delivered paper filings or courtesy copies for the
Commission’s Secretary and Commission staff will be accepted.

84. Commercial overnight mail (other than U.S. Postal Service Express Mail and
Priority Mail) must be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743.

85. U.S. Postal Service first-class mail, Express Mail, and Priority Mail should be
addressed to 445 12th Street, SW, Washington, D.C. 20554.

no 47C.F.R. §~ 1.415, 1.419.

~ See Electronic Filing of Documents in Rulemaking Proceedings, 63 Fed. Reg. 24121 (1998).
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86. All filings must be addressed to the Commission’s Secretary, Office of the
Secretary, Federal Communications Commission.

87. One copy of each filing must be sent to Qualex International, Portals II, 445 12th
Street, S.W., Room CY-B402. Washington, D.C. 20554, telephone 202-863-2893, facsimile 202-
863-2898, or via e-mail qualexint~aol.com.

88. Each comment and reply comment must include a short and concise summary of
the substantive arguments raised in the pleading. Comments and reply comments must also
comply with section 1.48 and all other applicable sections of the Commission’s rules?32 We
direct all interested parties to include the name of the tiling party and the date of the filing on
each page of their comments and reply comments. All parties are encouraged to utilize a table of
contents, regardless of the length of their submission.

- 89. Filings and comments may be downloaded from the Commission’s ECFS web
site, and filings and comments are available for public inspection and copying during regular
business hours at the FCC Reference Information Center, Portals II, 445 12th Street, SW, Room
CY-A257, Washington, D.C. 20554. They may also be purchased from the Commission’s
duplicating contractor, Qualex International, which can be reached at Portals U, 445 12th Street,
SW, Room CY-B402, Washington, D.C. 20554, by telephone at 202-863-2893, by facsimile at
202-863-2898, or via e-mail at qualexint@aol.com.

C. Accessible Formats

90. To request materials in accessible formats for people with disabilities (braille,
large print, electronic files, audio format), send an e-mail to fcc504~fcc.Qov or call the
Consumer & Govenunental Affairs Bureau at 202-418-0531 (voice), 202-418-7365 (tty).

I). initial Regulatory Flexibility Analysis

91. As required by the Regulatory Flexibility Act, 5 U.S.C. § 603, the Commission
has prepared an Initial Regulatory Flexibility Analysis (IRFA) of the possible significant
economic impact on small entities of the policies and rules addressed in this document. The
IRFA is set forth in Appendix A. Written public comments are requested on the IRFA. These
comments must be filed in accordance with the same filing deadlines as comments filed in
response to this Notice of Proposed Rule Making as set forth in paragraph 80, and have a
separate and distinct heading designating them as responses to the IRFA.

Viii. ORDERING CLAUSES

92. Accordingly, IT IS ORDERED that pursuant to the authority contained in
sections 1, 4(i), and 4(j) of the Communications Act of 1934, as amended, 47 U.S.C. §~ 151,

232 See47 C.F.R. § I.4~.
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154(i), 154(j), this Notice ofProposed Rulemaking IS ADOPTED.

93. IT IS FURTHER ORDERED that the Commission’s Consumer and
Governmental Affairs Bureau, Reference Information Center, SHALL SEND a copy of this
Notice ofProposed Rulemaking, including the IRFA, to the Chief Counsel for Advocacy of the
Small Business Administration, in accordance with the Regulatory Flexibility ActY’3

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary

See 5 U.S.C. § 603(a).
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Appendix A: Initial Regulatory Flexibility Analysis

1. As required by the Regi.slatory Flexibility Act of 1980, as amended (RFA),~ the
Commission has prepared the present Initial Regulatory Flexibility Analysis (1RFA) of the
possible significant economic impact on small entities that might result from this Notice of
Proposed Rulemaking (Notice). Written public comments are requested on this IRFA.
Comments must be identified as responses to the IRFA and must be filed by the deadlines for
comments on the Notice provided above. The Commission will send a copy of the Notice,
including this IRFA, to the Chief Counsel for Advocacy of the Small Business Administration.2
in addition, the Notice and IRPA (or summaries thereof) will be published in the Federal
Register.3

1. Need for, and Objectives of, the Proposed Rules

2. This Notice examines issues relating to services and applications making use of
Internet Protocol (12), including but not limited to voice over IF (VoIP) services (collectively,
“IP-enabled services”). IP-enabled “services” could include the digital communications
capabilities of increasingly higher speeds, which use ~a number of transmission network
technologies, and which generally have in common the use of the Internet Protocol. Some of
these may be highly managed to support specific communications fpnctions. IP-enabled
“applications” could include capabilities based in higher-level software that can be invoked by
the customer or on the customer’s behalf to provide functions that make use of communications
services. The Notice states that the Commission must examine what its role should be in this
new environment of increased consumer choice and power, and asks whether it can best meet
its role of safeguarding the public interest by continuing its established policy of minimal
regulation of the Internet and the services provided over it.

3. To assist the Commission in its analysis of how properly to treat IP-enabled
services, the Notice seeks comment on ways in which the Commission might distinguish among
such services, and on what regulatory treatment, if any, would be appropriate for different
classes of service. The Notice then requests comment on whether the services comprising each
category constitute “telecommunications services” or “information services” under the
definitions set forth in the Act. Finally, recognizing the central importance of these legal
classifications but also highlighting the Commission’s statutory forbearance authority and Title
1 ancillary jurisdiction, the Notice describes a number of central regulatory requirements
(including, for example, those relating to access charges, universal service, the 911 and E9 11
systems, and disability accessibility), and asks which, if any, should apply to each category of
IP-enabled services.

See 5 U.S.C. § 603. The RFA, see 5 U.S.C. § 601 et. seq., has been amended by the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBR.EFA), Pub. L. No. 104-121, 110 Stat. 857 (1996).

2 SeeS u.s.c. § 603(a).

2 See id.
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2. Legal Basis

4. The legal basis for any action that may be taken pursuant to this Notice is
contained in sections 1, 4(i), and 4(j) of the Communications Act of 1934, as amended, 47
U.S.C. §~ 151, 154(1) and 154(j), and sections 1.1, 1.48, 1.411, 1.412, 1.415, 1.419, and 1.1200-
1.1216, of the Commission’s rules, 47 C.F.R. ~ 1.1, 1.48, 1.411, 1.412, 1.415, 1.419, and
1.1200-1.1216.

3.. Description and Estimate of the Number of Small Entities to Which
the Proposed Rules May Apply

5. The RFA directs agencies to provide~ a description of and, where feasible, an
estimate of the number of small entities that may be affected by the proposed rules.4 The RFA
generally defines the term “small entity” as having the same meaning as the terms “small
business,” “small organization,” and “small governmental jurisdiction.”5 In addition, the term
“small business” has the same meaning as the term “small business concern” under the Small
Business Act.6 A small business concern is one which: (1) is independently owned and
operated; (2) is not dominant in its field of operation; and (3) satisfies any additional criteria
e~tablished by the Small Business Administration (SBA).7 This present Notice of Proposed
Rulemaking might, in theory, reach a variety of industries; out of an abundance of caution, we
have attempted to cast a wide net in describing categories of potentially affected small entities.
We would appreciate any comment on the extent to which the various entities might be affected
by our action.

6. Small Businesses. Nationwide, there are a total of approximately 22.4 million
small businesses, according to SBA data.5

7; Small Organizations. Nationwide, there are approximately 1.6 million small
organizations.9

5 U.S.C. §~ 603(b)(3), 604(a)(3).

Id. 1601(6).

6 5 U.S.C. § 601(3) (incorporating by reference the definition of “small business concern” in the SmalL Business

Act, 15 U.S.C. § 632). Pursuant to 5 U.S.C. § 601(3), the statutory definition of a small business applies “unless an
agency, after consultation with the Ornce of Advocacy of the Small Business Administration and after opportunity
for public comment, establishes one or more definitions of such LennS which are appropriate to the activities of the
agency and publishes such definitions(s) in the Federal Register.”

15 U.S.C. § 632.

See SBA, Programs and Services, SBA Pamphlet No. CO-0028, at page 40 (July 2002).

Independent Sector, The New Nonprofit Almanac & Desk Reference (2002).
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8. Small Governmental Jurisdictions. The term “small governmental jurisdiction” is
defined as “governments of cities, towns, townships, villages, school districts, or special
districts, with a population of less than fifty thousand.”° As of 1997, there were approximately
87,453 governmental jurisdictions in the United States.’ This number includes 39,044 county
governments, municipalities, and townships, of which 37,546 (approximately 96.2%) have
populations of fewer than 50,000, and of which 1,498 have populations of 50,000 or more.
Thus, we estimate the number of small governmental jurisdictions overall to be 84,098 or fewer.

a. Telecommunications Service Entities

(1) Wireline Carriers and Service Providers

9. We have included small incumbent local exchange carriers in this present RFA
analysis. As noted above, a “small business” under the RFA is one that, inter alia, meets the
pertinent small business size standard (e.g., a telephone communications business having 1,500
or fewer employees), and “is not dominant in its field of operation.”2 The SBA’s Office of
Advocacy contends that, for RFA purposes, small incumbent local exchange carriers are not
dominant in their field of operation because any such dominance is not “national” in scope.’3
We have therefore included small incumbent local exchange carriers in this RFA analysis,
although we emphasize that this RFA action has no effect on Commission analyses and
determinations in other, non-RFA contexts.

10. incumbent Local Exchange Carriers (LECs). Neither the Commission nor the
SBA has developed a small business size standard speci±ically for incumbent local exchange
services. The appropriate size standard under SBA rules is for the category Wired
Telecommunications Carriers. Under that size standard, such a business is small if it has 1,500
or fewer employees.’4 According to Commission data,’3 1,337 carriers have reported that they

~° 5 U.S.C. ~ 601(5).

“ U.S. Census Bureau. Statistical Abstract of the United States: 2000, Section 9, pages 299-300, Tables 490 and
492.

12 Id. ~ 632.

u Letter from Jere W. Glover, Chief Counsel for Advocacy, SBA, to William E. Kennard, Chairman, FCC (May

27, 1999). The Small Business Act contains a definition of”small.business concern,” which the RFA incorporates
into its own definition of “small business.” See 15 U.S.C. § 632(a) (Small Business Act); 5 U.S.C. § 601(3) (RFA).
SBA regulations interpret “small business concern” to include the concept of dominance on a national basis. See 13
C.F.R. § 121.102(b).

14 13 C.F.R. § 121.201, NAICS code 517110 (changed from 513310 in Oct. 2002).
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are engaged in the provision of incumbent local exchange services. Of these 1,337 carriers, an
estimated 1,032 have 1,500 or fewer employees and 305 have more than 1,500 employees.
Consequently, the Commission estimates that most providers of incumbent local exchange
service are small businesses that may be affected by our action.

11. Competitive Local Exchange Carriers (CLECs), Competitive Access Providers
• (CAPS), “Shared-Tenant Service Providers,” and “Other Local Service Providers.” Neither
the Commission nor the SBA has developed a small business size standard specifically for these
service providers. The appropriate size standard under SBA rules is for the category Wired
Telecommunications Carriers. Under that size standard, such a business is small if it has 1,500
or fewer employees.’6 According to Commission data,1’ 609 carriers have reported that they are
engaged in the provision of either competitive access provider services or competitive local
exchange carrier services. Of these 609 carriers, an estimated 458 have 1,500 or fewer
employees and 151 have more than 1,500 employees. in addition, 16 carrier~ have reported that
they are “Shared-Tenant Service Providers,” and all 16 are estimated to have 1.500 or fewer
employees. in addition, 35 carriers, have reported that they are “Other Local Service
Providers.” Of the 35, an estimated 34 have 1,500 or fewer employees and one has more than
1,500 employees. Consequently, the Commission estimates that most providers of competitive
local exchange service, competitive access providers, “Shared-Tenant Service Providers,” and
“Other Local Service Providers” are small entities that may be affected by our action.

12. Local Resellers. The SBA has developed a small business size standard for the
category of Telecommunications Resellers. Under that size standard, such a business is small if
it has 1,500 or fewer ernp1oyees.~ According to Commission data,’9 133 carriers have reported
that they are engaged in the provision of local resale services. Of these, an estimated 127 have
1,500 or fewer employees and six have more than 1,500 employees. Consequently, the
Commission estimates that the majority of local resellers are small entities that may be affected
by our action.

13. Toll Resellers. The SBA has developed a small business size standard for the
category of Telecommunications Resellers. Under that size standard, such a business is small if
it has 1,500 or fewer employees.20 According to Commission data,2’ 625 carriers have reported

(Continued from previous page)
‘~ FCC, Wiretine Competition Bureau, Industry Analysis and Technolo~’ Division, “Trends in Telephone
Service” Table 5,3, page 5-5 (Aug. 2003) (“Trends in Telephone Service”). This source uses data that are current as
of December 31,2001.

6 13 C.F.R. ~ 121.201, NAICS code 517110 (changed from 513310 in Oct. 2002).

“ “Trends in Telephone Service” at Table 53.

‘~ 13 CFR § 12L201,NAICS code 517310(changed from 513330 in Oct. 2002).

‘~ “Trends in Telephone Service” at Table 5.3.

20 13 CFR ~ 121.201,NAICS code 517310(ehanged to 513330 in Oct. 2002).
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that they are engaged in the provision of toll resale services. Of these, an estimated 590 have
1,500 or fewer employees and 35 have more than 1,500 employees. Consequently, the
Commission estimates that the majority of toll resellers are small entities that may be affected
by our action.

14. Pa)phone Service Providers (PSI’S). Neither the Commission nor the SBA has
developed a small business size standard specifically for payphone services providers. The
appropriate size standard under SBA rules is for the category Wired Telecommunications
Carriers. Under that size standard, such a business is small if it has 1,500 or fewer emplcyees?~
According to Commission data,~ 761 carriers have reported that they are engaged in the

provision of payphone services. Of these, an estimated 757 have 1,500 or fewer employees and
four have more than 1,500 employees. Consequently, the Commission estimates that the
majority of payphone service providers are small entities that may be affected by our action.

15. Interexchnnge Carriers (JXCs). Neither the Commission nor the SBA has
developed a small business size standard specifically for providers of interexchange services.
The appropriate size standard under SBA rules is for the category Wired Telecommunications
Carriers. Under that size standard, such a business is small if it has 1,500 or fewer employees.24
According to Commission data,n 261 carriers have reported that they are engaged in the
provision of interexchange service. Of these, an estimated 223 have 1,500 or fewer employees
and 38 have more than 1,500 employees. Consequently, the Commission estimates that the
majority of IXCs are small entities that may be affected by our action.

16. Operator Service Providers (OSPs), Neither the Commission nor the SBA has
developed a small business size standard specifically for operator service providers. The
appropriate size standard under SBA rules is for the category Wired Telecommunications
Carriers. Under that size standard, such a business is small if it has 1,500 or fewer employees.2~
According to Commission data,27 23 carriers have reported that they are engaged in the
provision of operator services. Of these, an estimated 22 have 1,500 or fewer employees and
one has more than 1,500 employees. Consequently, the Commission estimates that the majority
of OSPs are small entities that may be affected by our action.

(Continued from previous page)
V “Trends in Telephone Service” at Table 5.3.

V 13 CFR ~ 121.201,NAICS code 517110(changed from 513310 in Oct. 2002).

23 “Trends in Telephone Service” at Table 5.3.

24 13 C.F.R. § 121.201, NAICS code 517110 (changed from 513310 in Oct. 2002).

2$ “Trends in Telephone Service” at Table 5.3.

~ 13 C.F.R. § 121.201, NAICS code 517110 (changed from 513310 in Oct. 2002).

~ “Trends in Telephone Service” at Table 5.3.
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17. Prepaid Calling Card Providers. Neither the Commission nor the SBA has
developed a small business size standard specifically for prepaid calling card providers. The
appropriate size standard under SBA rules is for the categoty Telecommunications Resellers.
Under that size standard, such a business is small if it has 1,500 or fewer employees. ~
According to Commission data,~ 37 carriers have reported that they are engaged in the
provision of prepaid calling cards. Of these, an estimated 36 have 1,500 or fewer employees
and one has more than 1,500 employees. Consequently, the Commission estimates that the
majority ofprepaid calling card providers are small entities that may be affected by our action.

18. 800 and 800-Like Service Subscribers?’ Neither the Commission nor the SBA
has developed a small business size standard specifically for 800 and 800-like service (“toll
free”) subscribers. The appropriate size standard under SBA rules is for the category
Telecommunications Resellers. Under that size standard, such a business is small if it has 1,500
or fewer employees.3’ The most reliable source of information regarding the number of these
service subscribers appears to be data the Commission collects on the 800, 888, and 877
numbers in use.32 According to our data, at the end of January, 1999, the number of 800
numbers assigned was 7,692,955; the number of 888 numbers assigned was 7,706,3~3; and the
number of 877 numbers assigned was 1,946,538. We do not have data specifying the number of
these subscribers that are not independently owned and operated or have more than 1,500
employees, and thus are unable at this time to estimate with greater precision the number of toll
free subscribers that would qualify as small businesses under the SBA size standard.
Consequently, we estimate that there are 7,692,955 or fewer small entity 800 subscribers;
7,706,393 or fewer small entity 888 subscribers; and 1,946,538 or fewer small entity 877
subscribers.

(ii) International Service Providers

19. The Commission has not developed a small business size standard specifically
for providers of international service. The appropriate size standards under SBA rules are for
the two broad categories of Satellite Telecommunications and Other Telecommunications.
Under both categories, such a business is small if it has $12.5 million or less in average annual
receipts.33 For the first category of Satellite Telecommunications, Census Bureau data for 1997

~ 13 C.F.R. § 121201, NAICS code 517310 (changed from 513330 in Oct. 2002).

~ “Trends in Telephone Service” at Table 5.3.

~a We include all toil-free number subscribers in this category, including those for 888 nurribers.

~“ 13 C.F.R. § 121.201 ,NAICS code 517310 (changed from 513330 in Oct 2002),

32 FCC, Common Carrier Bureau, industry Analysis Division, Sindy on Telephone Trend3, Tables 21.2, 21.3, and

21.4 (Feb. 1999).

~ 13 C.F.R. § l21.201,NAICS codes 5l74lOand 5l7910(cbanged fromSi334Oand 513390in Oct. 2002).
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show that there were a total of 324 finns that operated for the entire year)4 Of this total, 273
firms had annual recdpts of under $10 million, and an additional 24 firms had receipts of$i0
million to $24,999,999. Thus, the majority of Satellite Telecommunications firms can be
considered small.

20. The second category — Other Telecommunications — includes “establishments
primarily engaged in ... providing satellite terminal stations and associated facilities
operationally connected with one or more terrestrial communications systems and capable of
transmitting telecommunications to or receiving telecommunications from satellite systems.”35
According to Census Bureau data for 1997, there were 439 firms in this category that operated
for the entire year)6 Of this total, 424 firms had annual receipts of $,5 million to $9,999,999 and
an additional six finns had annual receipts of $10 million to $24,999,990. Thus, under this
second size standard, the majority of firms can be considered small.

(iii) Wireless Telecommunications Service Providers

21. Wireless Servtce Providers. The SBA has developed a small business size
standard for wireless firms within the two broad economic census categories of “Paging”3’ and
“Cellular and Other Wireless Telecommunications.”3t Under both SBA categories, a wireless
business is small if it has 1,500 or fewer employees. For the census category of Paging, Census
Bureau data for 1997 show that there were 1,320 firms in this category, total, that operated for
the entire year.36 Of this total, 1,303 firms had employment of 999 or fewer employees, and an
additional 17 firms had employment of 1,000 employees or more)~ Thus, under this category
and associated small business size standard, the majority of firms can be considered small. For
the census category Cellular and Other Wireless Telecommunications, Census Bureau data for

~ U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 4, NAICS code 513340 (issued Oct. 2000).

~ Office of Management and Budget, North American Industry Classification System 513 (1997) (NAICS code

513390, changed to 517910 in Oct. 2002).

~ U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),’ Table 4, NAICS code 513390 (issued Oct. 2000).

~ 13 C.F.R. §. 121.201, NAICS code 513321 (changed to 517211 in October 2002).

~ 13 C.F.L § 121.201, NAICS code 513322 (changed to 517212 in October2002).

~ U.S. Census Bureau, 1997 Economic Census, Subject Series: “Information,” Table 5, Employment Size of Firms
Subject to Federal Income Tax: 1997, NAICS code 513321 (issued October 2000).

~° Id. The census data do not provide a more precise estimate of the number of firms that have employment of 1,500
or fewer employees; the largest category provided is “Firms with 1000 employees or more.”
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1997 show that there were 9’77 firms in this category, total, that operated for the entire year.41
Of this total, 965 firms bad employment of 999 or fewer employees, and an additional 12 finns
had employment of 1,000 employees or more.42 Thus, under this second category and size
standard, the majority of firms can, again, be considered small.

22. Cellular Licensees. The SBA has developed a small business size standard for
wireless firms within the broad economic census category “Cellular and Other Wireless
Telecommunications.”3 Under this SBA categoty, a wireless business is small if it has 1,500
or fewer employees. For the census category Cellular and Other Wireless Telecommunications
finns, Census Bureau data for 1997 show that there were 977 firms in this category, total, that
operated for the entire year.” Of this total, 965 finns had employment of 999 or fewer
employees, and an additional 12 firms had employment of 1,000 employees or more.45 Thus,
under this category and size standard, the great majority of firms can be considered small.
According to the most recent Tren~’is in Telephone Service data, 719 carriers reported that they
were engaged in the provision of cellular service, Personal Communications Service (PCS), or
Specialized Mobile Radio (SMR) Telephony services, which are placed together in the data.”
We have estimated that 294 of these are small, under the SBA small business size standard.47

23. Common Carrier Paging. The SBA has developed a small business size
standard for wireless firms within the broad economic census categories of “Cellular and Other
Wireless Telecommunications.”48 Under this SBA category, a wireless business is small if it
has 1,500 or fewer employees. For the census category of Paging, Census Bureau data for 1997
show that there were 1,320 firms in this category, total, that operated for the entire year.~ Of

U.S. Census Bureau, 1997 Economic Census, Subject Series: “Information,” Ta],le 5, Employment Size of Finns
Subject to Federal income Tax: 1997, NAICS code 513322 (issued October 2000).

~ Id. The census data do not provide a more precise estimate of the number of firms that have employment of
1,500 or fewer employees; the largest category provided is “Firms with 1000 employees or more.”

~ 13 C.F.R. § 121.201, NAICS code 513322 (changed to 517212 in October 2002).

“ U.S. Census Bureau, 1997 Economic Census, Subject Series: “Information,” TableS, Employment Size of Firms
Subject to Federal income Tax: 1997, NAICS code 513322 (issued October 2000).

~ id. The census data do not provide a more precise estimate of the number of firms that have employment of

1,500 or fewer employees; the largest category provided is “Firms with 1000 employees or more.”

“ “Trends in Telephone Service” at Table 5.3.

~ “Trends in Telephone Service” at Table 5.3.

“ 13 C.FJ.. § 121.201, NAICS code 513322 (changed to 517212 in October 2002).

“ U.S. Census Bureau, 1997 Economic Census, Subject Series: “Information,” Table 5, Employment Size of Firms

Subject to Federal Income Tax: 1997, NAICS code 513321 (issued October 2000).
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this total, 1,303 firms had employment of 999 or fewer employees, and an additional 17 firms
had employment of 1,000 employees or more)° Thus, under this category and associated small
business size standard, the great majority of firms can be considered small. In the Paging Third
Report and Order, we developed a small business size standard for “small businesses” and
“very small businesses” for purposes of determining their eligibility for special provisions such
as bidding credits and instalment payments.31 A “small business” is an entity that, together
with its affiliates and controlling principals, has average gross revenues not exceeding $15
million for the preceding three years. Additionally, a “very small business” is an entity that,
together with its affiliates and controlling p±cipals, has average gross revenues that are not
more than $3 million for the preceding three years.u The SBA has approved these small
business size standards.33 An auction of Metropolitan Economic Area licenses commenced on
February 24, 2000, and closed on March 2, 2000.5° Of the 985 licenses auctioned, 440 were
sold. Fifty-seven companies claiming small business status won. According to the most recent
Trends in Telephone Service, 433 carriers reported that they were engaged in the provision of
paging and messaging services.55 Of those, we estimate that 423 are small, under the SBA
approved small business size staiidard:5°

24. Wireless Communications Services. This service can be used for fixed, mobile,
r~diolocation, and digital audio.broadcasting satellite uses. The Commission established small
business size standards for the wireless communications services (WCS) auction. A “small
business” is an entity with average gross revenues of $40 million for each of the three preceding
years, and a “very small business” is an entity with average gross revenues of $15 million for
each of the three preceding years. The SBA has approved these small business size standards.”
The Commission auctioned geographic area licenses in the WCS service. In the auction, there

~° id. The census data do not provide a more precise estimate of the number of firms that have employment of 1,500

or fewer employees; the largest category provided is “Firms with 1000 employees or more.”

~ Amendment of Part 90 of the Commission’s Rules to Provide for the Use of the 220-222 MHz Band by the
Private Land Mobile Radio Service, PR Docket No. 89-552, Third Report and Order and Fifth Notice of Proposed
Rulemaking, 12 FCC Red 10943, 11068-70, pares. 291-295, 62 FR 16004 (Apr, 3, 1997).

“ See Letter to Amy Zoskw, Chief; Auctions and Industry Analysis Division, Wireless Telecommunications

Bureau, FCC, from A. Alvarez, Administrator, SEA (Dec. 2, 1998) (SBA Dee, 2, 1998 letter).

“ Revision ofPart 22 and Part 90 ofthe Commission’s Rules to Facilitate Future Development ofPeg ing Systems,

Memorandum Opinion and Order on Reconsideration and Third Report and Order, 14 FCC Red 10030 pares. 98-
107 (1999).

5° Id. at 10085 pars. 98.

5° “Trends in Telephone Service” at Table 5.3.

5° “Trends in Telephone Service” at Table 5.3.

5° SBA Dee. 2, 1998 letter.
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were seven winning bidders that qualified as “very small business” entities, and one that
qualified as a “small business” entity.

25. Wireless Telephony. Wireless telephony includes cellular, personal
communications services (PCS), and specialized mobile radio (SMR) telephony carriers. As
noted earlier, the SBA has developed a small business size standard for “Cellular and Other
Wireless Teledommunications” services.56 Under that SBA small business size standard, a
business is small if it has 1,500 or fewer employees.59 According to the most recent Trends in
Telephone Service data, 719 carriers reported that they were engaged in the provision of
wireless te1ephony.~° We have estimated that 294 of these are small under the SBA small
business size standard.

26. Broadband Personal Communications Service. The broadband Personal
Communications Service (PCS) spectrum is divided into six frequency blocks designated A
through F, and the Commission has held auctions for each block. The Commission defined
“small entity” for Blocks C and F as an entity that has average gross revenues of $40 million or
less in the three previous calendar years.61 For Block F, an additional classification for “very
small business” was added and is defined as an entity that, together with its affiliates, has
average gross revenues of not more than $15 million for the preceding three calendar years.”6~
These standards defining “small entity” in the context of broadband PCS auctions have been
approved by the SBA.63 No small businesses, within the SBA-approved small business size
standards bid successfully for licenses in Blocks A and B. There were 90 winning bidders that
qualified as small entities in the Block C auctions. A total of 93 small and very small business
bidders won approximately 40 percent of the 1,479 licenses for Blocks D, E, and F.M ~
March 23, 1999, the Commission re-auctioned 347 C, D, E, and F Block licenses. There were
48 small business winning bidders. On January 26, 2001, the Commission completed the

~ 13 C.F.R. § 121.201, NAICS code 513322 (changed to 517212 in October2002).

~ 13 C.F.R. § 121.201, NAICS code 513322 (changed to 517212 in October 2002).

~° “Trends in Telephone Service” at Table 5.3.

61 See Amendment of Parts 20 and 24 of the Commission’s Rules ‘- Broadband PCS Competitive Bidding and the

Commercial Mobile Radio Service Spectrum Cap, WT Docket No. 96-59, Report and Order, 11 FCC Red 7824, 61
FR 33859 (July 1, 1996) (PCS Order); see also 47 C.F.R. § 24.720(b).

62 SeePCs Order).

6~ See. e.g.. Implementation ofSection 3090) ofthe Communic.ations Act — competitive Bidding, PP Docket No. 93-

253, Fifth Report and Order, 9 FCC Red 5332, 59 FR 37566 (July 22, 1994),

64 FCC News, Broadband PCS, D, E and F Block Auction Closes, No. 71744 (rd. Jan. 14, 1997). See also
Amendment of the Commission’s Rules Regarding Installment Payment Financing for Personal Communications
Services (PCS) Licenses, WT Docket No. 97-82, Second Report and Order, 12 FCC Red 16436,62 FR 55348 (Oct.
24, 1997).
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auction of 422 C and F Broadband PCS licenses in Auction No. 35. Of the 35 winning bidders
in this auction, 29 qualified as “small” or “very small” businesses. Subsequent events,
concerning Auction 35, including judicial and agency determinations, resulted in a total of 163
C and F Block licenses being available for grant. In addition, we note that, as a general matter,
the number of winning bidders that qua1if~’ as small businesses at the close of an auction does
not necessarily represent the number of small businesses currently in service. Also, the
Commission does not generally track subsequent business size unless, in the context of
assignments or transfers, unjust enrichment issues are implicated.

27. Narrowband Personal Communications Services. To date, two auctions of
narrowband personal communications services (PCS) licenses have been conducted. For
purposes of the two auctions that have, already been held, “small businesses” were entities with
average gross revenues for the prior three calendar years of $40 million or less. Through these
auctions, the Commission has awarded a total of 41-licenses, out of which 11 were obtained by
small businesses. To ensure meaningful participation of small business entities in future
auctions, the Commission has adoptcd a two-tiered small business size standard in the
Narrowband PCS Second Report and O~der.65 A “small business” is an entitythat, together
with affiliates and controlling interests, has average gross revenues for the three preceding years
of not more than $40 million. A “very small business” is an entity that, together with affiliates
and controlling interests, has average gross revenues for the three preceding years of not more
than $15 million. The SBA has approved these small business sine standards.~ in the future,
the Commission will auction 459 licenses to serve Metropolitan Trading Areas (MTAs) and 408
response channel licenses. There is also one megahertz of narrowband PCS spectrum that has
been held in reserve and that the Commission has not yet decided to release for licensing. The
Commission cannot predict accurately the number of licenses that will be awarded to small
entities in future actions. However, four of the 16 winning bidders in the two previous
nalTowband PCS auctions were small businesses, as that term was defined. The Commission
assumes, for purposes of this analysis, that a large portion of the remaining narrowband PCS
licenses will be awarded to small entities. The Commission also assumes that at least some
small businesses will acquire narrowband PCS licenses by means of the Commission’s
partitioning and disaggregation rules.

28. 220 Mth Radio Service — Phase I Licensees. The 220 M.Hz service has both
Phase I and Phase II licenses. Phase I licensing was conducted by lotteries in 1992 and 1993.
There are approximately 1,515 such non-nationwide licensees and four nationwide licensees
currently authorized to operate in the 220 MHz band. The Commission has not developed a
small business size standard for small entities specifically applicable to such incumbent 220

~‘ Amendment of the Commission ‘.r Rules to Establish New Pe,uonal Communications Services, Narrowbond PCS,

Docket No. ET 92.100, Docket No. PP 93-253, Second Report and Order and Second Further Notice of Proposed
Rulemaking, 15 FCC Rcd 10456,65 FR 35815 (June 6,2000).

See SBA Dec. 2, 1998 letter.
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MHz Phase 1 licensees. To estimate the number of such licensees that are small businesses, we
apply the small business size standard under the SBA rules applicable to “Cellular and Other
Wireless Teledommunications” companies. This category provides that a small business is a
wireless company employing no more than 1,500 persons.67 According to the Census Bureau
data for 1997, only 12 wireless finns out of a total of 1,238 such firms that operated for the
entire year, had 1,000 or more employees.~° if this general ratio continues in the context of
Phase I 220 MHz licensees, the Commission estimates that nearly all such licensees are small
businesses under the SBA’s small business size standard.

29. 220 JvfJIz Radio Service — Phase II Licensees. The 220 MHZ service has both
Phase I and Phase 11 licenses. The Phase 11220 MHz service is a new service, and is subject to
spectrum auctions. In the 220 Mfiz Third Report and Order, we adopted a small business size
standard for “small” and “very small” businesses for purposes of determining their eligibility
for special provisions such as bidding credits and installment payments.~ This small business
size standard indicates that a “small business” is an entity that, together with its affiliates and
controlling principals, has average gross revenues not exceeding $15 million for the preceding
three years.7° A “very small business” is an entity that, together with its affiliates and
controlling principals, has average gross revenues that do not exceed $3 million for the
preceding three years. The SBA has approved these small business size standards.7~ Auctions
of Phase 11 licenses commenced on September 15, 1998, and closed on October 22, 1998.7° In
the first auction, 908 licenses were auctioned in three different-sized geographic areas: three
nationwide licenses, 30 Regional Economic Area Group (EAG) Licenses, and 875 Economic
Area (BA) Licenses. Of the 908 licenses auctioned, 693 were soldJ~ Thirty-nine small
businesses won licenses in the first 220 MHz auction. The second auction included 225
licenses: 216 BA licenses and 9 EAG licenses. Fourteen companies claiming small business
status won 158 licenses.74

~ 13 CFRI 121.201,NAICS code 513322 (changed to 517212 in O~tober20O2).

~° U.S. Census Bureau, 1997 Economic Census, Subject Series: Infonnation, “Establishment and Firm Size
(Including Legal Form of Organization), Table 5, NA1CS code 513322 (issued October 2000).”

~ 220 MHz Third Report and Order, 12 FCC Red 10943, 11068-70 paras. 291-295 (1997).

7° ld.atJlOóS-7Opara.291.

“ See letter to 1). Phythyon, Chief, Wireless Telecommunications Bureau, Federal Communications Commission,

from A. Alvarez, Administrator, Small Business Administration (ian. 6,1998).

7° See generally Public Notice, “220 MHz Service Auction Closes,” 14 FCC Red 605 (1998).

7° See, e.g., Public Notice, ‘FCC Announces It is Prepared to Grant 654 Phase 11220MHz Licenses After Final
Payment is Made,” 14 FCC Red 1085 (1999).

7° Public Notice, “Phase 11220 MHz Service Spectrum Auction Closes,” 14 FCC Red 11218 (1999).
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3~. 800 MHz and 900 MHz Specialized Mobile Radio Licenses. The Commission
awards “small entity” and “very small entity” bidding credits in auctions for Specialized Mobile
Radio (SMR) geographic area licenses in the 8(10 MHz and 900 MHz bands to firms that had
revenues of no more than $15 million in each of the three previous calendar years, or that had
revenues of no more than $3 million in each of the previous calendar years, respectively.”
These bidding credits apply to SMR providers in the 800 MHz and 900 MHz bands that either
hold geographic area licenses or have obtained extended implementation authorizations. The
Commission does not know how many firmsprovide 800 MHz or 900 MHz geographic area
SMR service pursuant to extended implementation authorizations, nor how many of these
providers have annual revenues of no more than $15 million. One firm has over $15 million in
revenues. The Commission assumes, for purposes here, that all of the remaining existing
extended implementation authorizations are held by small entities, as that term is defined by the
SBA. The commission has held auctions for geographic area licenses in the 800 MHz and 900
MHz SMR bands. There were 60 winning bidders that qualified as small or very small entities
in the 900 MHz SMR auctions. Of the 1,020 licenses won in the 900 MHz auction, bidders
qualif~jing as small or very small entities won 263 licenses. In the 800 MHz auction, 38 of the
524 licenses won were won by small and very small entities. Consequently, the Commission
estimates that there are 301 or fewer small entity SMR licensees in the 800 MHz and 900 MHz
bands that may be affected by the rules arid policies adopted herein.

31. 700 MHz Guard Band Licensees. In the 700 MHz Guard Band Order, we
adopted a small business size standard for “small businesses” and “very small businesses” for
purposes of determining their eligibility for special provisions such as bidding credits and
installment payments)6 A “small business” as an entity that, together with its affiliates and
controlling principals, has average gross revenues not exceeding $15 million for the preceding
three years. Additionally, a “very small business” is an entity that, together with its affiliates
and controlling principals, has average gross revenues that are not more than $3 million for the
preceding three years. An auction of 52 Major Economic Area (MEA) licenses commenced on
September 6, 2000, and closed on September 21, 2000.” Of the 104 licenses auctioned, 96
licenses were sold to nine bidders. Five of these bidders were small businesses that won a total
of 26 licenses. A second auction of 700 MHz Guard Band licenses commenced on February 13,
2001 and closed on February 21, 2001. All eight of the licenses auctioned were sold to three
bidders. One of these bidders was a small business that won a total of two licenses.”

32. Rural Radiotelephone Service. The Commission has not adopted a size standard

“ 47 CFR § 90.814(bXI).
~ See Service Rules for the 746-764 MHz Bands, and Revisions to part 27 of the Commission’s Rules, WT

Docket No. 99-168, Second Report and Order, 65 FR 17599 (April 4,2000).

“ See generally Public Notice, ‘220 MHz Service Auction Closes,” Report No. WT 98-36 (Oct 23, 1998).

78 Public Notice, “700 MHz Guard Band Auction Closes,” DA 01-418 (ret. Feb. 22, 2001).
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for small businesses specific to the Rural Radiotelephone Service.” A significant subset of the
Rural Radiotelephone Service is the Basic Exchange Telephone Radio System (BETRS).W The
Comnii~sion uses the SBA’s small business size standard applicable to “Cellular and Other
Wireless Telecommunications,” i.e., an entity employing no more than 1,500 persons.~ There
are approximately 1,000 licensees in the Rural Radiotelephone Service, and the Commission
estimates that there are 1,000 or fewer small entity licensees in the Rural Radiotelephone
Service that may be affected by the rules and policies adopted herein.

33. Air-Ground Radiotelephone Service. The Commission has not adopted a small
business size standard specific to the Air-Ground Radiotelephone Service.’2 We will use SBA’s
small business size standard applicable to “Cellular and Other Wireless Telecommunications,”
i.e., an entity employing no more than 1,500 persons.” There are approximately 100 licensees
in the Air-Ground Radiotelephone Service, and we estimate that almost all of them qualify as
small under the SBA small business size standard.

34. Aviation and Marine Radio Services. Small businesses in the aviation and
marine radio services use a very high frequency (VHF) marine or aircraft radio and, as
appropriate, an emergency position-indicating radio beacon (and/or radar) or an emergency
locator transmitter. The Commission has not developed a small business size standard
specifically applicable to these small businesses. For purposes of this analysis, the Commission
uses the SBA small business size standard for the category “Cellular and Other
Telecommunications,” which is 1,500 or fewer employees.’~’ Most applicants for recreational
licenses are individuals. Approximately 581,000 ship station licensees and 131,000 aircraft
station licensees operate domestically and are not subject to the radio carriage requirements of
any statute or treaty. For purposes of our evaluations in this analysis, we estimate that there are
up to approximately 712,000 licensees that are small businesses (or individuals) under the SBA
standard. In addition, between December 3, 1998 and December 14, 1998, the Commission
held an auction of 42 VHF Public Coast licenses in the 157.1875-157.4500 MHz (ship transmit)
and 161.775-162.0125 MHz (coast transmit) bands. For purposes of the auction, the
Commission defined a “small” business as an entity that, together with controlling interests and
affiliates, has average gross revenues for the preceding three years not to exceed $15 million
dollars. in addition, a “very small” business is one that, together with controlling interests and

“ The service is defined in section 22.99 of the Commission’s Rales, 47 C.F.R. § 22.99.

‘° BETRS is defmed in sections 22.757 and 22.759 of the Commission’s Rules, 47 C.F.R. §~ 22.757 and 22.759.

‘~ 13 C.F.R. § 121.201, NAICS code 513322 (changed to 517212 in October 2002).

82 The service is defined in section 22.99 of the Commission’s Rules, 47 C.F.R. § 22.99.

83 13 CFR § 121.201, NAICS codes 513322 (changed to 517212 in October2002).

‘4 13 CFR § 121.201, NAICS code 513322 (changed to 517212 in October 2002).
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affiliates, has average gross revenues for the preceding three years not to exceed $3 million
dollars.ss There are approximately 10,672 licensees in the Marine Coast Service, and the
Commission estimates that almost all of them qualify as “small” businesses under the above
special small business size standards.

35. Fixed Microwave Services. Fixed microwave services include common carrier,~
private operational-fixed,87 and broadcast auxiliary radio services. At present, there are
approximately 22,015 common carrier fixed licensees and 61,670 private operational-fixed
licensees and broadcast auxiliary radio licensees in the microwave services. The Commission
has not created a size standard for a small business specifically with respect to fixed microwave
services. For purposes of this analysis, the Commission uses the SBA small business size
standard for the category “Cellular and Other Telecommunications,” which is 1,500 or fewer
emp1oyees.~’ The Commission does not have data speeif~ying the number of these licensees that
have more than 1,500 employees, and thus is unable at this time to estimate with greater
precision the number of fixed microwave service licensees that would qualify as small business
concerns under the SBA’s small business size standard. Consequently, the Commission
estimates that there a~e up tp 22,015 common carrier fixed licensees and up to 61,670 private
operational-fixed licensees and broadcast auxiliary radio licensees in the microwave services
that may be small and may be affected by the rules and policies adopted herein. We noted,
however, that the common carrier microwave fixed licensee category includes some Large
entities.

36. Offshore Radiotelephone Service. This service operates on several UHF
television broadcast channels that are not used for television broadcasting in the coastal areas of
states bordering the Gulf of Mexico.9° There are presently approximately 55 licensees in this

~ Amendment c’f the Commissions Rides Concerning Maritime Communications, PR Docket No. 92-257, Third
Report and Order and Mesncrandmn Opinion and Order, 13 FCC Rcd 19853 (1998).

~ See 47 C.F.R. §~ 101 el seq. (formerly, Part 21 of the Commission’s Rules) for common carder fixed
microwave services (except Multipoint Distribution Service).

~ Persons eligible under parts 80 and 90 of the Commission’s Rules can use Private Operational-Fixed

Microwave services. See 47 C.F.R. Parts 80 and 90. Stations in this service are called operational-fixed to
distinguish them from common carrier and public fixed stations. Only the licensee may use the operational-fixed
station, and ooiy for communications related to the licensee’s commercial, industrial, or safety operations,

~ Auxiliary Microwave Service is governed by Part 74 of Title 47 of the Commission’s rules. See 47 C.F.R. Part
74. This service is available to licensees of broadcast stations and to broadcast and cable network entities.
Broadcast auxiliary microwave Stations are used for relaying broadcast television signals from the studio to the
transmitter, or between two points such as a maid studio and an auxiliary studio. The service also includes mobile
television pickups, which relay signals from a remote location back to the studio.

~ 13 CFR § 121.201, NAICS code 513322 (changed to 517212 in October2002).

9° This service is governed by Subpart I of Part 22 of the Commission’s rules. See 47 C.F.R. §~ 22.1001-22.1037.

4933

703
HeinOnhine -- 19 No. 6 F.C.C.R. 4933 2004



Federal Communications Commission FCC 04-28

service. We are unable to estimate at this time the number of licensees that would qualii~t as
small under the SBA’s small business size standard for “Cellular and Other Wireless
Telecommunications” services.St Under that SBA small business size standard, a business is
small if it has 1,500 or fewer employeesY2

37. 39 GHz Service. The Commission created a special small business size standard
for 39 GHz licenses — an entity that has average gross revenues of $40 million or less in the
three previous calendar years.’3 An additional size standard for “very small business” is: an
entity that, together with affiliates, has average gross revenues of not more than $15 million for
the preceding three calendar years.’4 The SBA has approved these small business size
standards.’~ The auction of the 2,173 39 GHz licenses began on April 12, 2000 and closed on
May 8, 2000. The 18 bidders who claimed small business status won 849 licenses.
Consequently, the Commission estimates that 18 or fewer 39 GHz licensees are small entities
that may be affected by the rules and polices adopted herein.

38. Mullipoint Distribution Service, Multichannel Multipoint Distribution Service,
and JTFS. Multichannel Multipoint Distribution Service (MMDS) systems, often referred to as
“wireless cable,” transmit video programming to subscribers using the microwave frequencies
of the Multipoint Distribution Service (MDS) and Instructional Television Fixed Service
(ITFS).’~ In connection with the 1996 MDS auction, the Commission established a small
business size standard as an entity that had annual average gross revenues of less than $40
million in the previous three calendar years.’7 The MDS auctions resulted in 67 successful
bidders obtaining licensing opportunities for 493 Basic Trading Areas (BTAs). Of the 67
auction winners, 61 met the definition of a small business. MDS also includes licensees of
stations authorized prior to the auction. In addition, the SBA has developed a small business
size standard for Cable and Other Program Distribution, which includes all such companies

“ 13 C.F.R. ~ 121.201, NAICS cede 513322 (changed to 517212 in October 2002).

92 Id.

See Amendment of the Commission’s Rules Regarding the 37.0-38.6 GHz and 38.6-40.0 GHz Bands, ET
Docket No. 95-183, Report and Order, 63 Fed.Reg. 6079 (Feb. 6, 1998).

‘~ id.

‘7 See Letter to Kathleen O’Brien Ham, Chief, Auctions and Industry Analysis Division, Wireless

Teleconununications Bureau, FCC, from Aida Alvarez, Administrator, SBA (Feb. 4, 1998).

‘~ Amendment of Parts 21 and 74 of the Commission’s Rules with Regard to Filing Procedures in the Multipoini

Distribution Service and in the Instructional Television Fixed Service and Implementation of Section 309(j) of the
Communications Act — Competitive Bidding, MM Docket No. 94-131 and PP Docket No, 93-253, Report and
Order, 10 FCC Red 9589,9593 paIn. 7(1995).

‘~ 47C.F.R. 121.%1(bX1).
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generating $12.5 million or less in annual receipts.~ According to Census Bureau data for
1997, there were a total of 1,311 finns in this category, total, that had operated for the entire
yearY~ Of this total, 1,180 firms had annual receipts of under $10 million and an additional 52
finns had receipts of $10 million or more but less than $25 million. Consequedtly, we estimate
that the majority of providers in this service category are small businesses that may be affected
by the rules and policies adopted herein. This SBA small business size standard also appears
applicable to ITFS. There are presently 2,032 ITFS licensees. All but 100 of these licenses are
held by educational institutions. Educational institutions are included in this analysis as small
entities.’°° Thus, we tentatively conclude that at least 1,932 licensees are small businesses.

39. Local Mititipaint Distribution Service. Local Multipoint Distribution Service
(UvIDS) is a fixed broadband point-to-multipoint microwave service thatprovides for two-way
video telecommunications.’01 The auction of the 1,030 Local Multipoint Distribution Service
(LMDS) licenses begau on February 18, 1998 and closed on March 25, 1998. The Commission
established a small business size standard for LMDS licenses as an entity that has average gross
revenues of less than $40 million in the three previous calendar years.’°2 An additional small
business size standard for “very small business” was- added as an entity that, together with its
affiliates, has average gross revenues of not more than $15 million for the preceding three
calendar years)°3 The SBA has approved these small business size standards in the context of
LMDS auctionsY” There were 93 winning bidders that qualified as small entities in the LMDS
auctions. A total of 93 small and very small business bidders won approximately 277 A Block
licenses and 387 B Block licenses. On March 27, 1999, the Commission.re-auctioned 16!
licenses; there were 40 winning bidders. Based on this information, we conclude that the
number of small LMDS licenses consists of the 93 winning bidders in the first auction and the
40 winning bidders in the re-auction, for a total of 133 small entity LMDS providers.

40. 218-219 MHz Service. The first auction of 218-219 MHz spectrum resulted in

~ 13 C.F.R. § 121.201, NAICS code 513220 (changed to 517510 in October 2002).

~ U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization)”, Table 4, NAICS code 513220 (issued October 2000).

!°° In addition, the term “small entity” within SBREFA applies to small organizations (nonprofits) and to small
governmental jurisdictions (cities, counties, towns, townships, villaEes, school districts, and special districts with
populations of less than 50,000). 5 U.S.C. §~ 601(4)-(6). We do not collect annual revenue data on ITFS licensees.

o~ See Local Multipoint Distribution Service, Second Reporl and Order, 12 FCC Red 12545 (1997).

02 Id

03 See Local Multipoint Distribution Service, Second Repori and Order, 12 FCC Red 12545 (1997).

‘°~ See Letter to Dan Phythyon, Chief, Wireless Telecommunications Bureau, FCC, from Aida Alvarez,

.~dminisrrator, SBA (lan. 6, 1998).
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170 entities winning licenses for 594 Metropolitan Statistical Area (MSA) licenses. Of the 594
licenses, 557 were won by entities qualifying as a small business. For that auction, the small
business size standard was an entity that, together with its affiliates, has no more than a $6
million net worth and, after federal income taxes (excluding any carry over losses), has no more
than $2 million in annual profits each year for the previous two years.105 In the 218-219 Mi-Is
Report and Order and Memorandum Opinion cmd Order, we established a small business size
standard for a “small business” as an entity that, together with its affiliates and persons or
entities that hold interests in such an entity and theii affiliates, has average annual gross
revenues not to exceed $15 million for the preceding three years.~ A “very small business” is
defined as an entity that, together with its affiliates and persons or entities that hold interests in
such an entity and its affiliates, has average annual gross revenues not to exceed $3 million for
the preceding three years.’°7 We cannot estimate, however, the number of licenses that will be
won by entities qualifying as small or very small businesses under our rules in future auctions
of2l8-219 MHz spectrum.

41. 24 GHz — Incumbent Licensees. This analysis may affect incumbent licensees
who were relocated to the 24 GHz band from the 18 GHz band, and applicants who wish to
provide services in the 24 GHz band. The applicable SBA small business size standard is that
of “Cellular and Other Wireless Telecommunications” companies. This category provides that
such a company is small if it employs no more than 1,500 persons)°’ According to Census
Bureau data for 1997, there were 977 finns in this category, total, that operated for the entire
year.’°9 Of this total, 965 firms had employment of 999 or fewer employees, and an additional
12 firms had employment of 1,000 employees or rnore)’° Thus, under this size standard, the
great majority 9f firms can be considered small. These broader census data notwithstanding, we
believe that there are only two licensees in the 24 GHz band that were relocated from the 18

~ Implementation of Section 309(j) of the Communications Act — Competitive Bidding, PP Docket No. 93-253,

Fourth Report and Order, 59 Fed. Reg. 24947 (May 13, 1994).

106 In the Matter of Amendment of Part 95 of the Commission’s Rules to Provide Regulatory Flexibility in the 218-

219 M}lz Service, WT Docket No. 98-169, Report and Order and Memorandum Opinion and Order, 64 Fed.Reg.
59656 (Nov. 3,1999).

‘°~ In the Matter of Amendment of Part 95 of the Commission’s Rules to Provide Regtslalory Flexibility in the 218-

219 MTh Service, WT Docket No. 98-1 69, Report and Order and Memorandum Opinion and Order, 64 Fed.Reg.
59656 (Nov. 3, 1999).

‘°~ 13 C.F.R. § 121201, NAICS code 513322 (changed to 517212 in October 2002).

U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Employment Size of Firms Subject
to Federal Income Ta.’c: I 997,” Table 5, NAICS code 513322 (issued Oct. 2000).

~~~ Id. The census data do not provide a more precise estimate of the number of finns that have employment of

1,500 or fewer employees; the largest category provided is “Finns with 1,000 employees or more.”
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GHz band, Teligent “and TRW, Inc. it is our understanding that Teligent and its related
companies have less than 1,500 employees, though this may change in the future. TRW is not a
small entity. Thus, only one incumbent licensee in the 24 GHz band is a small business entity.

42. 24 GHz — Future Licensees. With respect to new applicants in the 24 GHz band,
the small business size standard for “small business” is an entity that, together with controlling
interests and affiliates, has average annual gross revenues for the three preceding years not in
excess of $15 million.”~ “Very small bu~iness” in the 24 GHz band is an entity that, together
with controlling interests and affiliates, has average gross revenues not exceeding $3 million for
the preceding three years.”3 The SBA has approved these small business size standards.”4
These size standards wili apply to the future auction, if held.

b. Cable and OVS Operators

43. Cable and Other Program Distribution. This category includes cable systems
operators, closed circuit television services, direct broadcast satellite services, multipoint
distribution systems, satellite master antenna systems, and subscription television services. The
SBA has developed small business size standard for this census category, which includes all
such companies generating $12.5 million or less in revenue annually,”5 According to Census
Bureau data for 1997, there were a total of 1,311 firms in this category, total, that had operated
for the entire year.”6 Of this total, 1,180 firms had annual receipts of under $10 million and an
additional 52 firms had receipts of $10 million or more but less than $25 million.
Consequently, the Commission estimates that the majority of providers in this service category
are small businesses that may be affected by the rules and policies adopted herein.

44. Cable System Operators (Rate Regulation Standard). The Commission has
developed its own small business size standard for cable system operators, for purposes of rate

“ Teligent acquired the DEMS licenses of FirstMark, the only licensee other than TRW in the 24 OHs band
whose license has been modified to require relocation to the 24 GHz band.

“z In the Matter of Amendments to Parts 1,2, 87 and 101 of the Commission’s Rules to License Fixed Services at

24 OHs, Report and Order, 15 FCC Rcd 16934, 16967 (2000); see also 47 C.F.R. § 10l.538(aX2).

“~ In the Matter of Amendments to Parts 1,2, 87 and 101 of the Commission’s Rules to License Fixed Services at
24 OHs, Report and Order, 15 FCC Red 16934, 16967 (2000); see also 47 C.F.R. § lOl.538(a)(1).

“~ See Letter to Margaret W. Wiener, Deputy Chief, Auctions and Industry Analysis Division, Wireless

Telecommunications Bureau, FCC, from Gary M. Jackson, Assistant Administrator, SBA (July 28,2000).

~ 13 CFR § 121.201, North American Industry Classification System (NAICS) code 513220 (changed to 517510

in October 2002).

116 U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size

(Including Legal Form of Organization),” Table 4, NAICS code 513220 (issued October 2000).
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regulation. Under the Commission’s rules, a “small cable company” is one serving fewer than
400,000 subscribers nationwide)’7 The most recent estimates indicate that there were 1,439
cable operators who qualified as small cable system operators at the end of l995)~ Since then,
some of those companies may have grown to serve over 400,000 subscribers, and others may
have been involved in transactions that caused them to be combined with other cable operators.
Consequently, the Commission estimates that there are now fewer than 1,439 small entity cable
system operators that may be affected by the rules and policies adopted herein.

45. Cable System Operators (Telecom Act Standard). The Communications Act of
1934, as amended, also contains a size standard for small cable system operators, which is “a
cable operator that, directly or through an affiliate, serves in the aggregate fewer than I percent
of all subscribers in the United States and is not affiliated with any entity or entities whose
gross annual revenues in the aggregate exceed $250,000,000.” 119 The Commission has
determined that there are 67,700,000 subscribers in the United States.°° Therefore, an operator
serving fewer than 677,000 subscribers shall be deemed a small operator, if its annual revenues,
when combined with the total annual revenues of all its affiliates, do not exceed $250 million in
the aggregate.la Based on available data, the Commission estimates that the number of cable
operators serving 677,000 subscribers or fewer, totals 1,450. The Commission neither
requests nor collects information on whether cable system operators are affiliated with entities
whose gross annual revenues exceed $250 million,°’ and therefore are unable, at this time, to
estimate more accurately the number of cable system operators that would qualify as small
cable operators under the size standard contained in the Communications Act of 1934.

46. Open Video Services. Open Video Service (OVS) systems provide subscription

“~ 47 CFR § 76.901(e). The Commission developed this definition based on its determination that a small cable

system operator is one with annual revenues ~f S 100 million or less Implementalian ofSections of the 1992 Cable
Act: Rate Regulation. Sixth Report and Order and Eleventh Order on Reconsideration, 10 FCC Rcd 7393 (1995), 60
FR 10534 (Feb. 27, 1995).

“ Paul Kagan Associates, Inc., Cable TVJm’estor, February 29, 1996 (based on figures for December 30, 1995).

19 47 U.S.C. § 543(rn)(2).

125 See FCC Announces New Subscriber Count for the Definition of Small Cable Opantor~ Public Notice DA 01-

158 (ian. 24, 2001).

~ 47 CFR § 76.901(i).

122 See FCC Announces New Subscriber Count for the Defmition of Small Cable Operators, Public Notice, DA

01-0158 (rel. January 24, 2001).

23 The Commission does receive such information on a case-by-case basis if a cable operator appeals a local

franchise authority’s finding that the operator does not qualify as a small cable operator pursuant to § 76.901 Ct) of
the Commission’s rules. See 47 CFR § 76.909(b).
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services.’24 The SBA has created a small business size standard for Cable and Other Program
Distribution.’25 This standard provides that a small entity is one with $12.5 million or less in
annual receipts. The Commission has certified approximately 25 OVS operators to serve 75
areas, and some of these are currently providing service. ‘~ Affiliates of Residential
Communications Network, Inc. (RCN) received approval to operate OVS systems in New York
City, Boston, Washington, D.C., and other areas. RCN has sufficient revenues to assure that
they do not qualify as a small business entity. Little financial information is available for the
other entities that are authorized to provide OVS and are not yet operational. Given that some
entities authorized to provide OVS service have not yet begun to generate revenues, the
Commission concludes that up to 24 OVS operators (those remaining) might qualify as small
businesses that may be affected by the rules and policies adopted herein.

c. internet Service Providers

47. Internet Service Providers. The SBA has developed a small business size
standard for Internet Service Providers (lSPs). ISPs “provide clients access to the internet and
generally provide related)services such as web hosting, web page designing, and hardware or
sofiware consulting related to Internet connectivity.”” Under the SBA size standard, such a
business is small if it has average annual receipts of $21 million or.less.”8 According to Census
Bureau data for 1997, there were 2,751 firms in this category that operated for the entire year. 09

Of these, 2,659 finns had annual receipts of under $10 million, and an additional 67 firms had
receipts of between $10 million and $24, 999,999. Consequently, we estimate that the majority
of these firms are small entities that may be affected by our action.

d. Other Internet-Related Entities

48. Web Search Portals. We note that, in this Notice, we have described activities
such as email, online gaming, web browsing, video conferencing, instant messaging, and other,
similar IF-enabled services. The Commission has not adopted a size standard for entities that
create or provide these types of services or applications. However, the census bureau has

124 See 47 U.S.C. § 573.

125 13 CFR § 121.201, NAICS code 513220 (changed to 517510 in October 2002).

~26 See <htlp:/Iwww.fcc.govlcsb/ovs/csovscer.html> (current as of March 2002).

~ U.S. Census Bureau, “2002 NAICS Definitions: 518111 Internet Service Providers” (Feb~ 2004)

<www.census.gov>.

‘~ 13 C.F.R. § 121.201, NAICS code 518111 (changed from previous code 514191, “On-Line Information
Services,” in Oct. 2002).

n U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, ‘Establishment sad Firm Size

(Including Legal Form of Organi2ation),’ Table 4, NAICS code 514191 (issued Oct. 2000).
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identified firms that “operate web sites that use a search engine to generate and maintain
extensive databases of Internet addresses and content in an easily searchable format. Web
search portals often provide additional Internet services, such as e-mail, connections to other
web sites, auctions, news, and other limited content, and serve as a home base for Internet
users.”°~ The SBA has developed a small business size standard for this category; that size
standard is $6 million or less in average annual receipts.’3~ According to Census Bureau data
for 1997, there were 195 firms in this category that operated for the entire year.°2 Of these, 172
had annual receipts of under $5 million, and an additional nine firms had receipts ofbetween $5
million and $9,999,999. Consequently, we estimate that the majority of these firms are small
entities that may be affected by our action.

49. Data Processing, Hosting, and Related Services. Entities in this category
“primarily ... provid[e] infrastructure for hosting or data processing services.”°3 The SBA has
developed a small business size standard for this category; that size standard is $21 million or
less in average annual receipts.°~ According to Census Bureau data for 1997, there were 3,700
firms in this category that operated for the entire year.°~ Of these, 3,477 had annual receipts of
under $10 million, and an additional 108 firms had receipts of between $10 million and
$24,999,999. Consequently, we estimate that the majority of these firms are small entities that
may be affected by our action.

50. All Other information Services. “This industry comprises establishments
primarily engaged in providing other information services (except new syndicates and libraries
and archives).”06 We note that, in this Notice, we have described activities such as email,
online gaming, web browsing, video conferencing, instant messaging, and other, similar IF-
enabled services. The SBA has developed a small business size standard for this category; that

°° U.S. Census Bureau, “2002 NAiCS Definitions: 518112 Web Search Portals” (Feb. 2004) <www.census.gov>.

~ 13 C.F.R. § 121.201, NAICS code 5 18112 (changed from 514199 iii Oct. 2002).

~ U.S. Census Bureau, 1997 Economic Census, Subject Series: Infonnation, “Establishment and Firm Size

(including Legal Form of Organization),” Table 4, NAICS code 514199 (issued Oct. 2000). This category was
created for the 2002 Economic Census by taking a portion of the superseded 1997 category, “All Other Information
Services,” NAICS code 514199. The data cited in the text above are derived from the superseded category.

in us~ Census Bureau, “2002 NAICS Definitions: 518210 Data Processing, Hosting, and Related Services”

(Feb. 2004) <WWW.cCUSUS.gOV>.

°~ 13 C.F.R. § 121.20!, NAICS codeSl82lO(changed from 514210 in Oct. 2002).

~n U.S. Census Bureau, 1997 Economic Census, Subject Series: information, “Establishment and Firm Size

(Including Legal Form of Organization),” Table 4, NAICS code 514210 (issued Oct.2000).

136 U.S. Census Bureau, “2002 NAICS Definitions: 519190 All Other information Services” (Feb. 2004)

<www.census.gov>.
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size standard is $6 million or less in average annual receipts.27 According to Census Bureau
data for 1997, there were 195 firms in this category that operated for the entire year.°~ Of these,
172 had annual receipts of under $5 million, and an additional nine firms had receipts of
between $5 million and $9,999,999. Consequently, we estimate that the majority of these firms
are small entities that may be affected by our action.

51. Internet Publishing and Broadcasting. “This industry comprises establishments
engaged in publishing and/or broadcasting content on the Internet exclusively. These
establishments do not provide traditional (non-internet) versions of the content that they publish
or broadcast.””9 The SBA has developed a small business size standard for this new (2002)
census category; that size standard is 500 or fewer employees.’~ To assess the prevalence of
small entities in this category, we will use 1997 Census Bureau data for a relevant, now-
superseded census category, “All Other Information Services.” The SBA small business size

- standard for that prior category was $6 million or less in average annual receipts. According to
Census Bureau data for 1997, there were 195 firms in the prior category that operated for the
entire year.’4’ Of these, 172 had annual receipts of under $5 million, and an additional nine
finns had receipts of between $5 million and $9,999,999. Consequently, we estimate that the
majority of the firms in this current category are small entities that may be affected by our
action.

52. Software Publishers. These companies may design, develop or publish software
and may provide other support services to software purchasers, such as providing
documentation or assisting in installation. The companies may also design software to meet the
needs of specific users. The SBA has developed a small business size standard of $21 million
or less in average annual receipts for all of the following pertinent categories: Software
Publishers, Custom Computer Programming Services, and Other Computer Related Services.’42
For Software Publishers, Census Bureau data for 1997 indicate that there were 8,188 firms in

~ 13 C.F.R. ~ 121.201, NAICS code 519190 (changed from 514199 in Oct 2002).

ss U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size

(Including Legal Form of Organization),” Table 4, NAICS code 514199 (issued Oct. 2000). This category was
created for the 2002 Economic Census by taking a portion of the superseded 1997 category, “All Other Information
Services,” NA1CS code 514199. The data cited in the text above axe derived from the superseded category.

‘~ U.S. Census Bureau, “2002 NAICS Definitions: 516110 Internet Publishing and Broadcasting” (Feb. 2004)

<Www.census.gav>.

~° 13 C.F.R. § 121.201, NAICS code 516110 (derived from 514199 and other 1997 codes).

‘~‘ U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size

(Including Legal Form of Organization),” Table 4, NAICS code 514199 (issued Oct. 2000). This category was
created for the 2002 Economic Census by taking portions of numerous 1997 categories.

42 13C.F.R.I I2I.201,NA1~Scodes5112I0,54I5lI,and54I5l9.
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the category that operated for the entire year.~3 Of these, 7,633 had annual receipts under $10
million, and an additional 289 finns had receipts of between $10 million and $24, 999,999. For
providers of Custom Computer Programming Services, the Census Bureau data indicate that
there were 19,334 finns that operated for the entire year.~ Of these, 18,786 hadannual receipts
of under $10 million, and an additional 352 firms had receipts of between $10 million and
$24,999,999. For providers of Other Computer Related Services, the Census Bureau data
indicate that there were 5,524 finns that operated for the entire year.’45 Of these, 5,484 had
annual receipts of under $10 million, and an additional 28 firms had receipts of between $10
million and $24,999,999. Consequently, we estimate that the majority of the firms in each of
these three categories are small entities that may be affected by our action.

e. Equipment Manufacturers

53, In section V,B.l of this Notice, we invite comment on whether the disability
access provisions of sections 255 and 252(a)(2) of the Act, as well as the Commission’s Rules
implementing these statutes in the Disability Access Order, apply in. the context of VoIP and
other IF-enabled services. Section V.B.1 notes that sections 255 and 252(a)(2) arid the
Commission’s implementing rules apply to manufacturers of equipment that the Act and the
rules deem covered by the provisions.’46 The Commission currently does not collect data
regarding how many, or which, companies marnifacture such equipment. Thus, out of an
abundance of caution, we have perhaps been over-inclusive in creating the following list of
possibly covered entities. Again, commenters are invited to comment on these categories and
on the possible number of small entities within these categories.

54. Wireless Communications Equipment Manufacturers. The SBA has established
a small business size standard for Radio and Television Broadcasting and Wireless
Communications Equipment Manufacturing. Examples of products in this category include
“transmiffing and receiving antennas, cable television equipment, GPS equipment, pagers,
cellular phones, mobile communications equipment, and radio and television studio and
broadcasting equipment”4’ and may include other devices that transmit and receive IP-enabled

‘~‘ U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 4, NAICS code 511210 (issued Oct. 2000).

“'a U.S. Census Bureau, 1997 Economic Census, Subject Series: Professional, Scientific, and Technical Services,

“Establishment and Firm Size (Including Legal Form of Organization),” Table 4a, NAICS code 541511 (issued Oct.
2000).

U.S. Census Bureau, 1997 Economic Census, Subject Series: Professional, Scientific, and Technical Services,
“Establishment and Firm Size (Including Legal Form of Organization),” Table 4a, NAICS cede 541519 (issued Oct.
2000).

~‘ See Notice section V.B.1.

~ Office of Management and Budget, North American industry Classification System 308-09 (1997) (NAJCS

code 334220).
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services, such as personal digital assistants (Pt)As). Under the SBA size standard, finns are
considered small if they have 750 or fewer employees.~ According to Census Bureau data for
1997, there were 1,215 establishments’49 in this category that operated for the entire year,’t° Of
those, there were 1,150 that had employment of under 500, and an additional 37 that had
employment of 500 to 999. The percentage of wireless equipment manufacturers in this
category was approximately 61 .3S%,~ so we estimate that the number of wireless equipment
manufacturers with employment of under 500 was actually closer to 706, with and additional 23
establishments having employment of between 500 and 999. Consequently, we estimate that
the majority of wireless communications equipment manufacturers are small entities that may
be affected by our action.

55. Telephone Apparatus Main~’hciurfng. This category “comprises establishments
primarily engaged primarily in manufacturing wire telephone and data communications
equipment.”52 Exani~ples of pertinent products are “central office switching equipment,
cordless telephones (except cellular), PBX equipment, telephones, telephone answering
machines, and data communications equipment, such~as bridges, routers, and gateways.”53 The
SBA has developed a small business size standard for this category of manufacturing; that size
standard is 1,000 or fewer emp1oyees.’~ According to Census Bureau data for 1997, there were
598 establishments in this category that operated for the entire year.’55 Of these, 574 had
employment of under 1,000, and an additional 17 establishments had employment of 1,000 to
2,499. Consequently, we estimate that the majority of these establishments are small entities
that may be affected by our action. -

‘~ 13C.F.R~ 121.201,NAlCScode33422O. -

~ The number of “establishments” is a less helpful indicator of small business prevalence in this context than

would be the number of “firms” or “companies,” because the latter take into account the concept of common
ownership or contrdl. Any single physical location for an entity is an establishment, even though that location may
be owned by a different establishment. Thus, the numbers givers may reflect inflated numbers of businesses in this
category, including the numbers of small businesses. In this category, the Census breaks-out data for finns or
companies only to give the total number of such entities for 1997, which were 1,089.

‘~ U.S. Census Bureau, 1997 Economic Census, industry Series: Manufacturing, “industry Statistics by
Employment Size,” Table 4, NAICS code 334220 (issued Aug. 1999).

‘~‘ Id.Table5.

n Office of Management and Budget, North American Industry Classification System 305 (1997) (NAICS code
334210).

n Id.

~‘ 13 C.F.R. § 121.201, NAICS code 334210.

‘“ U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Telephone Apparatus

Manufacturing.” Table 4, NAICS code 334210 (issued Sept. 1999).
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56. Electronic Computer Manufacturing. This category “comprises establishments
primarily engaged in manufacturing and/or assembling electronic, computers, such as
mainframes, personal computers, workstations, laptops, and computer servers.”56 The SBA has
developed a small business size standard for this category of manufhcturing; that size standard
is 1,000 or fewer employees.’57 According to Census Bureau data for 1997, there were 563
establishments in this category that operated for the entire year.’~ Of these, 544 had
employment of under 1,000, and an additional ii establishments had employment of 1,000 to
2,499. Consequently, we estimate that the majority of these establishments are small entities
that may be affected by our action.

57. Computer Terminal Manufacturing. “Computer terminals are input/output
devices that connect with a central computer for processing.”59 The SBA has developed a small
business size standard for this category of manufacturing; that size standard is 1,000 or fewer
employees.’68 According to Census Bureau data for 1997, there were 142 establishments in this
category that operated for the entire year, and all of the establishments had employment of
under 1,000.161 Consequently, we estimate that the majority or all of these establishments are
small entities that may be affected by our action.

58, Other Computer Peripheral Equipment M.arnifacturing. Examples of peripheral
equipment in this category include keyboards, mouse devices, monitors, and scanners.’62 The
SBA has developed a small business size standard for this category of manufacturing; that size
standard is 1,000 or fewer employees.’63 According to Census Bureau data for 1997, there were
1061 establishments in this category that operated for the entire year.’” Of these, 1,046 had

56 Office of Management and Budget, North American Industry Classification System 306 (1997) (NAICS code

334111>.

“~ 13C.F.R.~ 12l.201,NAlCScode334lll.

‘~ U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Electronic Computer
Manufacturing,” Table 4, NA1CS code 334111 (issued Aug. 1999).

‘~ Office of Management and Budget, North American Industry Classification System 307 (1997) (NAICS code
334113).

‘“ 13 C.F.R. § l21.201,NA!CS code 334113.

161 U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Computer Terminal

Manufacturing,” Table 4, NAICS code 334113 (issued Aug. 1999).

162 Office of Management and Budget, North American Industry Classification System 307-05 (1997) (NAICS

code 334119).

‘~ 13 C.F.R. § 121.201, NAICS code.3341 19.

‘“ U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Other Computer Peripheral

Equipment Manufacturing,” Table 4, NAICS code 334119 (issued Aug. 1999)
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employment of under 1,000, and an additional six establishments had employment of 1,000 to
2,499. Consequently, we estimate that the majority of these establishments are small entities
that may be affected by our action.

59. Fiber Optic Cable Manufacturing. These establishments manufacture “insulated
fiber-optic cable from purchased fiber-optic strand.”1~’° The SBA has developed a small
business size standard for this category of manufacturing; that size standard is 1,000 or fewer
employees.~ According to Census Bureau data for 1997, there were 38 establishments in this
categoly that operated for the entire year)~’ Of these, 37 had employment of under 1,000, and
one establishment had employment of 1,000 to 2,499. Consequently, we estimate that the
majority of these establishments are small entities that may be affected by our action.

60. Other Communication and Energy V/ire Manufacturing. These establishments
manufacture “insulated wire and cable of nonferrãus metals from purchased wfre.”~ The SBA
has developed a small business size standard for this category of manufacturing; that size
standard is 1,000 or fewer employees.~6° According to Census Bureau data for 1997, there were
275 establishments in this category that operated for the entire year.’7° Of these, 271 had
employment of under 1,000, and four establishments had employment of 1,000 to 2,499.
Consequently, we estimate that the majority or all of these establishments are small entities that
may be affected by our action.

61. Audio and Video Equ~pment Manufacturing. These establishments manufacture
“electronic audio and video equipment for home entertainment, motor vehicl~, public address
and musical instrument amplifications.”7’ The SBA has developed a small business size
standard for this category of manufacturing; that size standard is 750 or fewer employees.”2

‘~‘° Office of Management and Budget, North American Industry Classification System 330 (1997) (NAICS code
335921).

‘~ 13 CF.R. ~ 121.201,NAICS code 335921.

67 U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Fiber Optic Cable

Manufacturing,” Table 4, NAICS code 335921 (issued Nov. 1999).

‘~ Office of Management and Budget, North American Industry Classification System 331 (1997) (NAICS code
335929).

‘~ 13 C.F.R. § 121.201,NAICS code335929.

‘7° U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Other Communication and

Ener~’ Wire Manufacturing,” Table 4, NAICS code 335929 (issued Nov. 1999).

r71 U.S. Census Bureau, “2002 NAICS Definitions: 334310 Audio and Video Equipment Manufacturing” (Feb.

2004) <www.census.gov>.

“~ 13 C.F.R.~ 121.201,NAICScode3343lO.
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According to Census Bureau data for 1997, there were 554 establishments in this category that
operated for the entire year.”3 Of these, 542 had employment of under 500, and nine
establishments had employment of 500 to 999. Consequently, we estimate that the majority of
these establishments are small entities that may be affected by our action.

62. Electron Tube Manufacturing. These establishments are “primarily engaged in
manufacturing election tubes and parts (except glass blanks).”’74 The SBA has developed a
small business size standard for this category of manufacturing; that size standard is 750 or
fewer employees)’5 According to Census Bureau data for 1997, there were 158 establishments
in this category that operated for the entire year.”6 Of these, 148 had employment of under 500,
and three establishments had employment of 500 to 999. Consequently, we estimate that the
majority of these establishments are small entities that may be affected by our action.

63. Bare Printed Circuit Board Manufacturing, These establishments are “primarily
engaged in manufacturing bare (i.e., rigid or flexible) printed circuit boards without mounted
electronic components.” The SBA has developed a small business size standard for this
category of manufacturing; that size standard is 500 or fewer employees.”5 According to
Census Bureau data for 1997, there were 1,389 establishments in this category that operated for
the entire year.”9 Of these, 1,369 had employment of under 500, and 16 establishments had
employment of 500 to 999. Consequently, we estimate that the majority of these establishments
are small entities that may be affected by our action.

64. SemIconductor and Related Device Manufacturing. These establishments
manuthcture “computer storage devices that allow the storage and retrieval of data from a phase
change, magnetic, optical, or magnetic/optical media.”~° The SBA has developed a small

“ U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Audio and Video Equipment

Manufacturing,” Table 4, NAICS code 334310 (issued Aug. 1999).

“9 U.S. Census Bureau, “2002 NAICS Definitions: 334411 Electron Tube Manufacturing” (Feb. 2004)

<www.census.gov>.

“9 13C.F.R.~ 121.201,NAJCScOde3344I1,

~‘9 U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing. “Electron Tube Manufacturing,”

Table 4, NAICS code 334411 (issued July 1999).

‘“ US. Census Bureau, “2002 NAICS Definitions: 334412 Bare Printed Circuit Board Manufacturing” (Feb.
2004) <www.census.gov>.

“9 13 C.F.R. § l21.201,NAICS code 334412.

“9 U.s. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Bare Printed Circuit Board

Manufacturing,” Table 4, NAICS code 334412 (issued Aug. 1999).

~ U.S. Census Bureau, “2002 NAICS Definitions: 334413 Semiconductor and Related Device Manufacturing”

(Feb. 2004) <www.census.gov>.
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business size standard for this category of manufacturing; that size standard is 500 or fewer
emp1oyees.1~ According to Census Bureau data for 1997, there were 1,082 establishments in
this category that operated for the entire year. ~ Of these, 987 had employment of under 500,
and 52 establishments had employment of 500 to 999.

65. Electronic Capacitor Manufacturing. These establishments manufacture
“electronic fixed and variable capacitors and condensers.”~ The SBA has developed a small
business size standard for this category of manufacturing; that size standard is 500 or fewer
employees)~ According to Census Bureau data for 1997, there were 128 establishments in this
category that operated for the entire year.155 Of these, 121 had employment of under 500, and
four establishments had employment of 500 to 999.

66. Electronic Resistor Manufacturing. These establishments ñianufacture
“electronic resistors, such as fixed and variable resistors, resistor networks, thermistors, and
varistors,” The SBA has developed a small business size standard for this category of
manufacturing; that size standard is 500 or fewer ernployees.’~ According to Census Bureau
data for 1997, there were 118 establishments in this category that operated for the entire year)~
Of these, 113 had employment of under 500, and 5 establishments had employment of 500 to
999.

67. Electronic Coil, Transfonner, and Other Inductor Manufacturing. These
establishments manufacture “electronic inductors, such as coils and transformers.~~us The SBA
has developed a small business size standard for this category of manufacturing; that size

~ 13 C.F.R. § 121.201,NAICS code 334413.

u~ u~s, Census Bureau, 1997 Economic Census, lndusuy Series: Manufacturing, “Semiconducior and Related

Device Manufacturing ,“ Table 4, NAICS code 334413 (issued July 1999).

~n u,s• Census Bureau, “2002 NAICS Definitions: 334414 Electronic Capacitor Manufacturing” (Feb. 2004)

<www.census.gov>.

~ 13 C.F.R. § 121.201,NAICS code 334414.

~u U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Electronic Capacitor

Manufacturing,” Table 4, NAICS code 334414 (issued kly 1999).

~ US. Census Bureau, “2002 NAICS Definitions: 334415 Electronic Resistor Manufacturing” (Feb. 2004)

<www.census.gov>.

~ 13 C.F.R. § 121.201, NAICS code 334415.

us U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Electronic Resistor

Manufacturing,” Table 4, NA1CS code 334415 (issued Aug. 1999).

‘~ U.S. Census Bureau, “2002 NAICS Definitions: 334416 Electronic Coil, Transformer, and Other Indrictor

Manufacturing” (Feb. 2004) <www.census.gov>.
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standard is 500 or fewer employees.”9 According to Census Bureau data for 1997, there were
448 establishments in this category that operated for the entire year.” Of these, 446 had
employment ofunder 500, and two establishments had employment of 500 to 999.

68. Electronic Connector Manufacturing These establishments manufacture
“electronic connectors, such as coaxial, cylindrical, rack and panel, pin and sleeve, printed
circuit and fiber optic.” The SBA has developed a small business size standard for this
category of manufacturing; that size standard is 500 or fewer employees)” According to
Census Bureau data for 1997, there were 347 establishments in this category that operated for
the entire year~’6 Of these, 332 had employment of under 500, and 12 establishments had
employment of 500 to 999..

69. Printed Circuit Assembly (Electronic Assembly) Manufacturing. These are
establishments “primarily engaged in loading components onto printed circuit boards or who
manufacture and ship loaded printed circuit boards.” The SBA has developed a small
business size standard for this category of manufacturing; that size standard is 500 or fewer
employees.’6 According to Census Bureau data for 1997, there were 714 establishments in this
category that operated for the entire year.” Of these, 673 had employment of under 500, and
24 establishments bad employment of 500 to 999.

70. Other Electronic Component Manufacturing. These are establishments
“primarily engaged in loading components onto printed circuit boards or who manufacture and
ship loaded printed circuit boards.”~ The SBA has developed a small business size standard

“6 13 C.F.R. § 121.201, NAICS code 334416.

~ U.S. Census Bureau, 1997 Economic Census, industry Series: Manufacturing, “Electronic Coil, Transformer,

and Other Inductor Manufacturing,” Table 4, NAICS code 334416 (issued Aug. 1999).

“ U.S. Ccnsus Bureau, “2002 NAICS Definitions: 334417 Electronic Connector Manufhcturing” (Feb. 2004)

<www.cenSus.gOv>.

193 13 C.F.R. § 121.201, NAICS code 334417.

“~ U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Electronic Connector

Manufacturing,” Table 4, NAICS code 334417 (issued July 1999).

~ U.S. Census Bureau, “2002 NAICS Definitions: 334418 Printed Circuit Assembly (Electronic Assembly)

Manufacturing” (Feb. 2004) <www.census.gov>.

96 13C.F.R.I 121.201,NAJCScode3344I8.

“ U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Printed Circuit Assembly

(Electronic Assembly) Manufacturing,” Table 4, NAICS code 334418 (issued Sept. 1999).

199 U.S. Census Bureau, “2002 NAICS Definitions: 334419 Other Electronic Component Manufacturing” (Feb.

2004) <www.census.gov>.
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for this category of manufacturing; that size standard is 500 or fewer employees)~t’ According
to Census Bureau data for 1997, there were 1,835 establishments in this category that operated
for the entire year?~° Of these, 1,814 had employment of under 500, and 18 establishments had
employment of 500 to 999.

71. Computer Storage Device Manufacturing. These establishments manufacture
“computer storage devices that allow the storage and retrieval of data from a phase change,
magnetic, optical, or magnetic/optical rnedia.’~ The SBA has developed a small business size
standard for this category of manufacturing; that size standard is 1,000 or fewer employees.202
According to Census Bureau data for 1997, there were 209 estabLishments in this category that
operated for the entire year)°3 Of these, 197 had employment of under 500, and eight
establishments had employment of 500 to 999

4. Description of Projected Reporting, Recordkeeping and Other
Compliance Requirements

72. None at this time.

5. Steps Taken to Minimize Significant Economic Impact on Small
Entiti&~s, and Significant Alternatives Considered

73. The REA requires an agency to describe any significant alternatives that it has
considered in reaching its proposed approach, which may include (among others) the following
four alternatives: (1) the establishment of differing compliance or reporting requirements or
timetables that take into account the resources available to small entities; (2) the clarification,
consolidatiop, or simplification of compliance or reporting requirements under the rule for small
entities; (3) the use of performance, rather than design, standards; and (4) an exemption from
coverage of the rule, or any part thereof~ for small entities3~

74. The Notice expressly states that the Commission may ultimately need to

~ 13 C.FR. ~ 121.201, NAICS code 334419.

~ U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Other Electronic Component
Manufacturing,” Table 4, NAICS coda 334419 (issued Aug. 1999).

201 U.S. Census Bureau, “2002 NAICS Definitions: 334112 Computer Storage Device Manufacturing” (Feb.

2004) <www.census.gov>.

202 13 C.F.R. § 121.201,NAICS code 334112.

203 U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Computer Storage Device
Manufacturing,” Table 4, NAICS code 334112 (issued July 1999).

204 ~ ~•s•~~ § 603(c).
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differentiate among various IF-enabled services, and that regulation may be deemed
inappropriate with regard to most, if not all, 12-enabled services, applications or providers. It
thus seeks comment on the appropriate grounds on which to differentiate among providers of
iF-enabled services. The Notice further seeks comment on the appropriate legal classification
for each category of IP-enabled services, and on which regulatory requirements, if any, should
be applied to services falling into each category. The Notice makes no conclusions regarding
which regulations, if any, would apply to any entity, including small entities. We seek
comment here on the effect various proposals will have on small entities, and on the effect
alternative rules would have on those entities.

6. Federal Rules that May Duplicate, Overlap, or Conflict with the
Proposed Rules

75. None.
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STATEMENT OF
CHAIRMAN MICHAEL K. POWELL

Re: IF-Enabled Services, WCDocket No. 04-36.

More than two decades ago, the Commission made the courageous decision to fence off
information services — the precursors of today’s internet — from traditional monopoly regulation.
This approach was embraced by Congress in that 1996 Act. The Commission’s pro-competitive
and deregulatory policies allowed competition to flourish and helped usher in a period of growth
and innovation unlike any other in our nation’s history. Today, we issue an item that follows in
that tradition of fostering innovation and consumer choice. The item recognizes that we have
entered an Age of Personal Communications. IP-enabled services and the proliferation of IP
devices enable consumers to increasingly choose innovative, personalized Internet applications
and content.

As new and innovative ways to communicate have emerged, so too have calls for us to
examine the appropriate public policy for highly innovative, highly efficient services based on
Internet Protocol. in this comprehensive Notice ofProposed Rulemaking, we seek comment on
how applications that use IP are changing our communications network and the very
assumptions on which our current regulatory policies are based.

Our starting point — and our most important finding — is the recognition that all ll’-enabled
services exist in a dynamic, fast-changing environment that is peculiarly ill-suited to the century
old telephone model of regulation. Competitive market forces, rather than prescriptive rules,
will respond to public need much more quickly and more effectively than even the best
intentioned responses of government regulators. - Indeed, our best hope for continuing the
investment, innovation, choice and competition that characterizes Internet services today lies in
limiting to a minimum the labyrinth of regulations and fees that apply to the Internet. All too
often, these edicts can thwart competition even among traditional telecommunications providers.

While IP-enabled services should remain free from traditional monopoly regulation, rules
designed to ensure law enforcement access, universal service, disability access, and emergen~y
911 service can and should be preserved in the new architecture. In today’s Notice, we seek
comment on whether and how to apply discrete regulatory requirements where necessary to
fulfill important federal policy objectives.

Above all, law enforcement access to IP-enabled communications is essential. The
Communications Assistance for Law Enforcement Act (CALEA) requires telecommunications
carriers to ensure that their equipment is capable of providing surveillance capabilities to law
enforcement agencies. CALEA requirements can and should apply to VoIP and other IF enabled
service providers, even if these services are “information services” for purposes of the
Communications Act. Nothing in today’s proceeding should be read to suggest that law
enforcement agencies should not have the access to communications infrastructure they need to
protect our nation. On the contrary, all IF-enabled services should consider the needs of law
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enforcement as they continue to develop innovative technologies. Nevertheless, the technicai
issues associated with law-enforcement access to Vo1P communications are both novel and
complex, and, ultimately, worthy of their own separately docketed proceeding. To address thçse
issues, we intend to initiate a CALEA rulemaking proceeding in the near future, The new
proceeding will address the scope of covered services, assign responsibility for compliance,
identii~’ the wiretap capabilities required by law enforcement and provide acceptable compliance
standards.

IF networks cost much less to build and operate. As in so many other areas, I believe VoIP
can help control high universal service costs in order to ensure that every American has
affordable telephone service. As the item notes, however, IP services ride atop a physical layer
that, in many areas, is still expensive to build and maintain. To continue to ensure the entire
nation has access to vital communications services, the NPRM considers distinguishing service
providers that offer interconnection with the nation’s public switched telephone network from
those that do not. To determine the precise scope of support obligations in the new IF world,
today’s action quite properly seeks comment on a number of complex funding questions. Yet it
does not — and cannot change the existing obligations of providers to comply with our rules,
especially our rules requiring providers of traditional long distance services to pay fair
compensation for using the public switched telephone network. During and after the transition
to next generations communications networks, the Commission can and will fullull its statutory
obligation to ensure that every American has access to the network at an affordable price.

As we move forward, the Commission will also hold a series of “Solutions Summits” to
tackle how a Vo1P provider can best respond to the needs of various communities where the
market may not readily respond. We will be asking leaders in the law-enforcement, first-
responder and disabled communities to come together to talk about creative ways to address
some of these issues. It is my hope that industry can take the lead in solving some of the real
problems that stem from the migration from the monopoly analog world to the competitive new
digital world of communications. If leaders from industry and the government work together to
identli~’ issues, study them and stay vigilant, we can rely on enterprise and entrepreneurship to
respond to many public needs. Our first “Solutions Summits” will be held on March 18 and will
address E9 11 issues.

Today’s notice recognizes that we simply cannot contort the character of the internet to suit
our familiar notions of regulation. We will not dumb down the genius of the web to match the
limited vision of a regulator. At the same time, we remain committed to making special efforts
to target those areas most in need ofpublic protection. Working together, we will ensure that the
promise of these new innovative technologies and services is realized for all Americans.
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STATEMENT OF
COMMISSIONER KAThLEEN Q. ABERNATHY

i?e: IP-Enable,d Ser~’ices, WC Docker No. 04-36.

With this NPRM, the Commission launches an inquiry into a revolutionary set of services and
applications. We stand at the threshold of a profound transformation of the telecommunications
marketplace, as the circuit-switching technology of yesteryear is rapidly giving way to IF-based
communications. In the IP world, voice communications, once restricted to a dedicated,
specialized network, represent but one application — one species of bits — provided alongside
many others. Although I firmly believe that prescriptive regulation in many instances ‘will prove
unnecessary, 1 strongly support this effort to develop an appropriate regulatory framework.
Indeed, it n-iay seem paradoxical but it is undoubtedly true that ~ë can ensure freedom from
regulation only if we commence a regulatory proceeding.

While it is premature to say precisely what this framework will look like, there is no question
that the time is right for the Commission to build a record. As service providers are developing
business plans and courts and state commissions are starting to reach potentially divergent
conclusions about the rules of the road, the risks of inaction are great. This Commission must
step forward and provide guidance, or providers may be subject to a patchwork of inconsistent
rules. The promise of IP-enabled services is too great to risk such an outcome.

As we conduct this rulemaking, 1 will keep an open mind but at the same time I will be
guided by some overarching predispositions. First, I believe that the regulatory framework for
IP-based services must be predominantly federal. A federal scheme will facilitate nationwide
deployment strategies and avoid the burdens associated with inconsistent state rules. Moreover,
most forms of IF communications appear to transcend jurisdictional boundaries, rendering
obsolete the traditional separation of services into interstate and intrastate buckets. Second, I am
deeply skeptical about the application of economic regulation to these nascent services. Public-
utility regulations have traditionally been imposed on local exchange carriers to restrain their
market power. Services such as VOIP, by contrast, appear to have low barriers to entry and it
does not appear that any provider occupies a dominant market position. Rather than reflexively
extending our legacy regulations to VOIP providers, we need to take this opportunity to step
back and ascertain whether those rules still make sense for any providers, including incumbents.
Third, not-withstanding my interest in maintaining a light touch, I am committed to ensuring that
our regulatory approach meets certain critical social policy objectives. As most policymakers at
the federal and state level have recognized, we will need to find solutions to guarantee access to
911 services, the ability of law enforcement agencies to conduct surveillance, the preservation of
universal service, and access by persons with disabilities. Some of these goals. may well be
achieved without heavy-handed regulation, but I am willing to support targeted governmental
mandates where necessary.

Finally, although the NPRM appropriately refrains from proposing actual service categories
and classifications at this early stage, I strongly support taking action to clarify the existing state
of the law. The NPRM asks ninny broad questions about the regime we wilt establish at the
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conclusion of this rulemaking, but we plainly have rules on the books today rules concerning
interstate access charges and universai service contributions, among other things — that appear
to apply to some services offered in the marketplace. Providers have filed petitions for
declaratory rulings because clarity is sorely needed: most notably, some interexchange carriers
are paying access charges for terminating so-called phone-to-phone IP calls, whereas some are
not. This disparity distorts competition as well as the flow of capital. In an upcoming order or
orders, I urge my colleagues to provide as much clarity as possible regarding our existing rules
in the interest of our shared goal ofpromoting regulatory certainty.
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CONCURRING STATEMENT OF
COMMISSIONER MICHAEL J. COPPS

Re: IF-Enabled Services, WC Docket Na. 04-36.

After two years of dialogue on classifying, reclassifying and declassifying services, in this
proceeding the Commission finally focuses on the consequences of a Title I approach on a whole
range of public safety, emergency response, universal service and disabilities access policies that
we have a duty to protect. I have long advocated that we do this.

But I limit my support to concurring here because this proceeding on IP-enabled services
strikes rue as getting rather too close to final conclusions. In this Notice, we seem to be judging
IP-retated services without defining theni. We ask questions about how to classify these ill-
defined services, but then presume, or at least suggest, the answers. The impression is left that
we are asking what rules we should apply when we relocate whole services and technologies to
Title I from Title II. Were we eventually to take this route, we would be rewriting the 1996
Act—from top to bottom. This agency has no right to substitute its reclassification wishes for
the will of Congress.

So 1 will support this Notice only with the understanding that, once we have a full record, our
options remain completely open.

We all marvel at the transformative potential of new IP services. They sizzle with possibility
for consumers and businesses alike. But for this transformation to happen with real spark, we
need keep some fundamentals in mind. For example, we need to address intercarrier
compensation to create a level playing field that minimizes arbitrages and maximizes the
opportunities for new technologies to flourish. And we must recognize the role that universal
service will play to make.sure that all areas of the nation are covered with the technologies to
create a seamless communications system and a seamless country. IP applications will only
revolutionize communications if everyone has access to really high ôapacity bandwidth. Only
when everyone, everywhere in America has access to broadband, will the IP transformatidn we
herald here really take place.
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STATEMENT OF
COMMISSIONER KEVIN J. MARTIN

Re: IP-Enabled Services, WCDocketNo. 04-36.

I am glad that the Commission is moving forward today with a Notice of Proposed
Rulemaking to address and clarify the regulatory status of Voice over Internet Protocol (VoLP)
and Internet Protocol (1P)-enabled services. Today’s NPR.M recognizes the benefits that VoIP
brings such as greater efficiency and that the Commission will approach VoJ.P with a light
regulatory touch.

Vo1P and IF based services will provide consumers with personalized applications and
content resulting in more competition and greater choice. These IP services have the potential
to spur further innovation and help drive the ubiquitous deployment of broadband and I?
networks that will bring even greater benefits to consumers in the future.

As 1 have stated previously, as VoIP services move toward becoming a substitute for
traditional telephony services, we need to carefully consider and address any questions and
concerns regarding the obligations to provide traditional public safety services such as 911 and
the ability to comply with law enforcement requirements. I thus support today’s announcement
that the Commission will soon initiate a comprehensive rulemaking to address law
enforcement’s needs relative to CALEA and that our decision today will not prejudice the
outcome of that proceeding.

Today’s decision, however, also raises many of the difficult questions that arise regarding
VolFs potential to displace traditional telephony services. I encourage all interest parties to
comment on these issues. In particular, 1 will look with great interest, at how we should address
many of the important public safety, law enforcement and consumer protection functions in a
VoIP world.

1 am also pleased that today’s item recognizes the many different types of VoIP service
offerings that currently exist, and that may potentially develop in the marketplace. The NPRM
acknowledges that VoIP offerings, at times, may or may not need to use the public switch
network (“PSTN”) and asks how we should take their key distinctions into account. The item
also makes clear that functionally equivalent services should be subject to similar obligations
and that the cost of the PSTN should be born equitably among those that use it in similar ways.

As we move forward, we must ensure that our policies treat similar services in a similar
fashion and that we do not create a regulatory framework that promotes potential arbitrage
opportunities.
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STATEMENT OF COMMISSiONER JONAThAN S. ADELSTEIN
APPROVING IN PART A1~D CONCURRING IN PART

Re: JP-Enabled Services, WCDocket No. 04-36.

Re: Petition for Declaratory Ruling that pulver.com ‘s Free World Dialup is Neither
Telecommunications Nor a Telecommunications Service, Memorandum Opinion and
Order, WC Docket No. 03-45.

Today, we consider two items — a comprehensive Notice of Proposed Rulemaking and a
declaratory ruling on a specific service — related to Voice over Internet Protocol (VoIP) and
Internet Protocol (IP)-enabled services.

NPRM

With this Notice, we examine the extent and legal significance of the telecommunications
industry’s growing adoption of 1P-enabled services. This technological evolution stems from the
development of a common digital protocol, the “IF” in “VoW.” It is integral to an explosion of
choices for consumers, such as phones in PDAs, voice through Instant Messaging-like services,
not to mention lower prices on the services we are accustomed to. 1 am struck by the wealth of
innovation occurring under the banner of “VoW.” As a consumer, 1 think we all have much to
look forward to.

As a Commissioner, I think we take an important and responsible step today by opening a
comprehensive Notice of Proposed Rulemaking on the regulatory issues associated with IP
enabled service≤. VoIP services have matured recently and it is apparent that VoIP providers
have their sights set on that most mainstream of telecommunications markets — the residential
consumer. VoW providers point out that their services have the potential to provide a rich and
diverse array of complementary non-voice applications that will stir demand. All indications are
that IP is becoming the building block for the future of telecommunications.

Questions about what this evolution means for consumers, providers, and this Commission
are far &om simple. What they present, though, is an opportunity — indeed a necessity — for this
Commission to facilitate that evolution. Today’s items herald the Commission’s role in
promoting innovative technologies. At the same time, though, we are charged under the
Comnainications Act with ensuring that the goals set out by Congress are fulfilled. Forging the
right regulatory scheme to achieve these goals is our task and it is fundamental that we begin to
wrestle with these issues in earnest.

I would like to thank Chairman Powell for his leadership on VoIP. The Chairman convened a
forum on these issues in December that I found extremely useful. I have also appreciated his
willingness to engage his colleagues in the deliberations over these items. We do not agree on
every detail about how to move forward, but 1 appreciate his willingness to accommodate so
many of my concerns as we start this larger rulemaking.
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1 fully expect that this Notice will allow us to develop a comprehensive record about the
development of LP-enabled services. Chief among our tasks is to determine how the adoption of
IP-enabled services affects those most fundamental telecommunications policies embodied in the
Communications Act. The Act charges us to maintain universal service, which is crucial in
delivering communications services to our nation’s schools, libraries, low income consumers,
and rural communities. We will need to look closely at how IP-enabled services affect our
ability to fund and deliver those services. The support that our universal service programs bring
to our nation’s rural communities is critical, so I am particularly glad that this Notice seeks direct
comment on issues of concern to Rural America.

As we go forward, we also must understand how IF-enabled services will affect the provision
of 911, E9 11, and other emergency services; the ability of people with disabilities to access
communications services; the application of our consumer protection laws; the ability of our law
enforcement officials to rely on CALEA to protect public safety and national security; and other
national priorities such as consumer privacy and network reliability. We must understand that
our decisions can have disparate impact on particular communities. We raise many issues in
today’s NPRM, and we will need to reach out to the many and diverse interests of consumers,
network providers of all types, hardware and software manufacturers, and federal, state and local
policymakers.

I agree with my colleagues that there may be some questions that we need to answer about the
regulation of VoU~ services sooner rather than later. There are time sensitive issues on the table
for us, such as the erosion of the base of support for universal service. This Commission has not
hesitated in the past to address issues of regulatory arbitrage, and 1 think that we will have to
look closely and quickly at some of the concerns that have been brought to our attention.

Pulver. corn

In approaching these monumental tasks, however, 1 am concerned that we not get too far
ahead of our record. The rapid and dynamic pace of the migration to IP and broadband services
counsels for a full consideration of the issues wherever possible.

Many persuasive arguments were made as to why Pulver.com’s Free World Dialup (FWD) is
not telecommunications or a telecommunications service. 1 concur that this service is not
telecommunications or a telecommunications service and in practice should remain largely
unregulated. In particular, the peer-to-peer nature of FWD differs in significant respects from
traditional “telecommunications services” that traditional phone companies have offered.
However, I cannot fully join today’s pulver.com Order because it reaches far beyond the petition
filed by pulver.com and, regrettably, speaks prematurely to many of the important questions
raised in today’s NPRM.

Despite attempts to characterize this Order as limited to the specific facts of pulver.com’s
FWD, I am concerned that the decision speaks much more expansively. By deciding the
statutory classification of pulver,com’s service as an interstate information service, the Order
raises a host of questions about the continuing relevance of those most fundamental
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telecommunications pàlicy objectives that Congress has entrusted to this Commission. At last
December’s VoIP forum, I talked about these concerns and was struck by how widely-held those
concerns seemed to be.

Today’s Order does not fully address these widely-acknowledged concerns. One might read
this Order as silent on many of these ultimatç issues, which strikes me as curiously dismissive
given the magnitude of the responsibilities entrusted to us. Parsing more closely, the
declarations about jurisdiction and the “unregulated” nature of the service seeni to presume the
outcome of the very rulemaking we launch today. Pulver.com’s petition did not request a ruling
on the appropriate jurisdictional classification, and many parties may be unaware that we
planned to reach that question in this Order. With both the jurisdictional finding and the
unaddressed implications of the statutory classification, I would have preferred that we defer
these important policy considerations until the Commission has a more compreuninsive record
with the benefit of the participation of the many stakeholders who should bepart of this debate.

One area where we did have participation was in the critical area of law enforcement.
Legitimate concerns were raised by the Federal Bureau of Investigation and the Department of
Justice. While the Department of Justice has acquiesced to the desire to open this inquiry, its
clearly stated preference was to resolve CALEA matters as soon as possible. While 1 dissented
from today’s ruling that FWD is an information service, 1 am pleased that we commit to opening
a CALEA proceeding very soon, and that the Justice Department has not objected to our moving
forward in the interim.

For these reasons, I can only concur in part and dissent in part on the pulv~r.com Order and
thus I can only concur in those portions of the NPRM where that item imports this overreaching
analysis.

Finally, I would like to thank the Wireline Competition Bureau, and in particular, the
Competition Policy Division. Bureau staff members, as well as my own staff, have spent
countless hours and long nights working through complex issues. They are truly public servants
of the highest caliber.
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